Florida Senate - 2003 CS for CS for SB 1252

By the Comittees on Approp
or

iations; Health, Aging, and
Long- Term Care; and Senat

r
s Bennett and Fasano

309-2344-03
1 A bill to be entitled
2 An act relating to nursing hones; creating s.
3 400. 244, F.S.; allowi ng nursing hones to
4 convert beds to alternative uses as specified;
5 providing restrictions on uses of funding under
6 assi sted-living Medicaid waivers; providing
7 procedures; providing for the applicability of
8 certain fire and life safety codes; providing
9 applicability of certain laws; requiring a
10 nursing hone to subnit to the Agency for Health
11 Care Administration a witten request for
12 perm ssion to convert beds to alternative uses;
13 provi di ng conditions for disapproving such a
14 request; providing for periodic review
15 providing for retention of nursing hone
16 licensure for converted beds; providing for
17 reconversion of the beds; providing
18 applicability of licensure fees; requiring a
19 report to the agency; anmending s. 400.021
20 F.S.; redefining the term"resident care plan,"
21 as used in part | of ch. 400, F.S.; anending s.
22 400. 23, F.S.; providing that certain
23 information fromthe Agency for Health Care
24 Adm ni stration nust reflect final agency
25 actions; anmending s. 400.141, F.S.; anending
26 the description of the infornmation required to
27 be kept in a nursing hone resident's nedica
28 record; anmending s. 400.211, F. S.; revising
29 i nservice training requirements for persons
30 enpl oyed as nursing assistants in a nursing
31 honme facility; anending s. 408.034, F.S.

1
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIRPLO O ®~NOO®Uu D WNPRER O

Florida Senate - 2003 CS for CS for SB 1252
309-2344-03

speci fying the district average occupancy rate
in the agency's rul enaking authority for

nur si ng- home- bed- need net hodol ogy; anendi ng s.
408.036, F.S.; providing for additiona
projects that are subject to expedited review,
establ i shing the agency's rul enmaki ng authority
to inplenent provisions for expedited review,
del eting obsol ete dates; providing for
additional projects that are exenpt from
review, anending s. 408.037, F.S.; providing
that an audited financial statenment of the
parent conpany nay be used to fulfill an
application for a certificate of need;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 400.244, Florida Statutes, is

created to read
400. 244 Alternative uses of nursing hone beds; funding

limtations; applicable codes and requirenents; procedures;

reconversion. - -

(1) It is the intent of the Legislature to all ow

nursing hone facilities to use licensed nursing hone facility

beds for alternative uses other than nursing hone care for

ext ended periods of tine exceeding 48 hours.

(2) A nursing hone may use a contiguous portion of the

nursing hone facility to neet the needs of the elderly through

the use of less restrictive and |l ess institutional nethods of

long-termcare, including, but not limted to, adult day care,
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assisted living, extended congregate care, or limted nursing

servi ces.
(3) Funding under assisted-living Medicaid waivers for

nursing hone facility beds that are used to provide extended

congregate care or limted nursing services under this section

may be provided only for residents who have resided in the

nursing hone facility for a mninmumof 90 consecutive days.

(4) Nursing hone facility beds that are used in

providing alternative services nay share conmon areas

services, and staff with beds that are designated for nursing

hone care. Fire codes and life safety codes applicable to

nursing hone facilities also apply to beds used for

alternative purposes under this section. Any alternative use

nmust neet other requirenents specified by law for that use

(5) In order to take beds out of service for nursing

hone care and use themto provide alternative services under

this section, a nursing hone nust subnit a witten request for

approval to the Agency for Health Care Adninistration in a

format specified by the agency. The agency shall approve the

request unless it determ nes that such action will adversely

af fect access to nursing hone care in the geographical area in

which the nursing hone is | ocated. The agency shall, inits

review, consider a district average occupancy of 94 percent or

greater at the tinme of the application as an indicator of an

adverse inpact. The agency shall review the request for

alternative use at each annual |icense renewal .

(6) A nursing hone facility that converts beds to an

alternative use under this section retains its |icense for al

of the nursing honme facility beds and may return those beds to

nur si ng hone operati on upon 60 days' witten notice to the

agency unl ess notice requirenents are specified el sewhere in
3
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| aw. The nursing hone facility shall continue to pay al

licensure fees as required by s. 400.062 and applicable rul es

but is not required to pay any other state |licensure fee for

the alternative service
(7) Wthin 45 days after the end of each cal endar
guarter, each facility that has nursing facility beds |icensed

under chapter 400 shall report to the agency or its designee

the total nunber of patient days which occurred in each nonth

of the quarter and the nunber of such days which were Medicaid

pati ent days.

Section 2. Subsection (17) of section 400.021, Florida
Statutes, is anended to read:

400.021 Definitions.--Wen used in this part, unless
the context otherw se requires, the term

(17) "Resident care plan" neans a witten plan
devel oped, maintai ned, and reviewed not |ess than quarterly by
a registered nurse, with participation fromother facility
staff and the resident or his or her designee or |ega
representative, which includes a conprehensive assessment of
t he needs of an individual resident; the type and frequency of
services required to provide the necessary care for the
resident to attain or maintain the highest practicable
physical, nental, and psychosocial well-being; a listing of
services provided within or outside the facility to neet those
needs; and an expl anation of service goals. The resident care
pl an nust be signed by the director of nursing or another
regi stered nurse enployed by the facility to whom

institutional responsibilities have been del egated and by the

resident, the resident's designee, or the resident's |ega
representative
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Section 3. Subsection (10) is added to section 400. 23,
Fl orida Statutes, to read

400. 23 Rules; evaluation and deficiencies; |icensure
status. - -

(10) Agency records, reports, ranking systens,

Internet information, and publications nmust reflect fina

agency actions.
Section 4. Subsection (21) of section 400.141, Florida
Statutes, is anended to read:

400. 141 Adnministration and nanagenent of nursing hone
facilities.--Every licensed facility shall conply with al
appl i cabl e standards and rul es of the agency and shall:

(21) Maintain in the nedical record for each resident
a daily chart of certified nursing assistant services provided
to the resident. The certified nursing assistant who is caring
for the resident nust conplete this record by the end of his
or her shift. This record nust indicate assistance with
activities of daily living, assistance with eating, and
assi stance with drinking, and nust record each—offering——of
nutrition and hydration for those residents whose plan of care
or assessnent indicates a risk for malnutrition or
dehydrati on.

Section 5. Subsection (4) of section 400.211, Florida
Statutes, is anended to read:

400. 211 Persons enpl oyed as nursing assistants;
certification requirenent. --

(4) \When enployed by a nursing honme facility for a
12-nmonth period or longer, a nursing assistant, to maintain
certification, shall subnit to a performance review every 12
nont hs and nust receive regular inservice education based on
t he outcone of such reviews. The inservice training nust:
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(a) Be sufficient to ensure the continuing conpetence
of nursing assistants and nust neet the standard specified in
s. 464. 203( 7) —rust—be—at—teast—18hours—per—year,—ant—ray
retude—hours—acerdved—under—s—464—203(8);

(b) Include, at a mninmum

1. Techniques for assisting with eating and proper
f eedi ng;

2. Principles of adequate nutrition and hydration

3. Techniques for assisting and responding to the
coghitively inpaired resident or the resident with difficult
behavi ors;

4. Techniques for caring for the resident at the
end-of -1ife; and

5. Recogni zi ng changes that place a resident at risk
for pressure ulcers and falls; and

(c) Address areas of weakness as determ ned in nursing
assi stant perfornmance reviews and may address the speci al
needs of residents as determ ned by the nursing hone facility
staff.

Costs associated with this training may not be reinbursed from
addi tional Medicaid funding through interimrate adjustnents.
Section 6. Subsection (5) of section 408.034, Florida
Statutes, is anended to read:
408.034 Duties and responsibilities of agency;
rul es. --
(5) The agency shall establish by rule a
nur si ng- hone- bed- need net hodol ogy that has a goal of

mai ntaining a district average occupancy rate of 94 percent

and that reduces the comunity nursing hone bed need for the
areas of the state where the agency establishes pilot
6
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communi ty diversion prograns through the Title Xl X agi ng
wai ver program

Section 7. Subsections (2) and (3) of section 408. 036,
Fl orida Statutes, are anended to read

408.036 Projects subject to review, exenptions.--

(2) PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess
exenpt pursuant to subsection (3), projects subject to an
expedited review shall include, but not be |limted to:

(a) Research, education, and training prograns.

(b) Shared services contracts or projects.

(c) A transfer of a certificate of need.

(d) A 50-percent increase in nursing honme beds for a
facility incorporated and operating in this state for at |east
60 years on or before July 1, 1988, which has a |licensed
nursing hone facility located on a canpus providing a variety
of residential settings and supportive services. The
i ncreased nursing hone beds shall be for the exclusive use of
t he canpus residents. Any application on behalf of an
applicant neeting this requirenent shall be subject to the
base fee of $5,000 provided in s. 408.038.

(e) Replacenent of a health care facility when the
proposed project site is located in the sane district and
within a 1-mle radius of the replaced health care facility.

(f) The conversion of nental health services beds
i censed under chapter 395 or hospital -based distinct part
skilled nursing unit beds to general acute care beds; the
conversion of nental health services beds between or anong the
| icensed bed categories defined as beds for nental health
services; or the conversion of general acute care beds to beds
for nental health services.
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1. Conversion under this paragraph shall not establish
a new |licensed bed category at the hospital but shall apply
only to categories of beds licensed at that hospital

2. Beds converted under this paragraph nust be
|icensed and operational for at |least 12 nonths before the
hospital may apply for additional conversion affecting beds of
t he sanme type

(g) Replacenent of a nursing home within the sane

district provided the proposed project site is located within

a geographic area that contains at | east 65 percent of the

facilities current residents and is within a 30-m | e radi us of

t he repl aced nursing hone.

(h) Relocation of a portion of a nursing hone's

licensed beds to a replacenent facility within the sane

district provided the relocation is within a 30-mle radius of

the existing facility and the total nunber of nursing hone

beds in the district does not increase.

The agency shall develop rules to inplenent the provisions for
expedited review, including tinme schedule, application content
whi ch may be reduced fromthe full requirenents of s.
408.037(1), and application processing.

(3) EXEMPTIONS. - -Upon request, the follow ng projects
are subject to exenption fromthe provisions of subsection
(1):

(a) For replacenent of a licensed health care facility
on the sane site, provided that the nunber of beds in each
licensed bed category will not increase.

(b) For hospice services or for swing beds in a rura
hospital, as defined in s. 395.602, in a nunber that does not
exceed one-half of its licensed beds.

8
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(c) For the conversion of licensed acute care hospita
beds to Medicare and Medicaid certified skilled nursing beds
in a rural hospital, as defined in s. 395.602, so long as the
conversion of the beds does not involve the construction of
new facilities. The total nunber of skilled nursing beds,

i ncludi ng swi ng beds, may not exceed one-half of the total
nunber of |icensed beds in the rural hospital as of July 1,
1993. Certified skilled nursing beds designated under this
par agr aph, excl udi ng swi ng beds, shall be included in the
communi ty nursing hone bed inventory. A rural hospital which
subsequently decertifies any acute care beds exenpted under
this paragraph shall notify the agency of the decertification
and the agency shall adjust the comrunity nursing honme bed

i nventory accordingly.

(d) For the addition of nursing hone beds at a skilled
nursing facility that is part of a retirenent conmmunity that
provides a variety of residential settings and supportive
services and that has been incorporated and operated in this
state for at |least 65 years on or before July 1, 1994. A
nursi ng hone beds nust not be available to the public but nust
be for the exclusive use of the comunity residents.

(e) For an increase in the bed capacity of a nursing
facility licensed for at |east 50 beds as of January 1, 1994,
under part |l of chapter 400 which is not part of a continuing
care facility if, after the increase, the total |icensed bed
capacity of that facility is not nore than 60 beds and if the
facility has been continuously licensed since 1950 and has
received a superior rating on each of its two npbst recent
| i censure surveys

(f) For an inmate health care facility built by or for
t he exclusive use of the Departnment of Corrections as provided

9
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in chapter 945. This exenption expires when such facility is
converted to other uses.

(g) For the termination of an inpatient health care
service, upon 30 days' witten notice to the agency.

(h) For the delicensure of beds, upon 30 days' witten
notice to the agency. A request for exenption submtted under
this paragraph nust identify the nunber, the category of beds,
and the nane of the facility in which the beds to be
del i censed are | ocated.

(i) For the provision of adult inpatient diagnostic
cardi ac catheterization services in a hospital

1. In addition to any other docunentation otherw se
requi red by the agency, a request for an exenption subnitted
under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide
t herapeutic cardi ac catheterization pursuant to the grant of
t he exenption.

b. The applicant nust certify it will neet and
continuously maintain the minimumlicensure requirenents
adopt ed by the agency governi ng such prograns pursuant to
subpar agr aph 2.

c. The applicant nust certify it will provide a
m ni nrum of 2 percent of its services to charity and Medicaid
patients.

2. The agency shall adopt licensure requirenments by
rul e which govern the operation of adult inpatient diagnostic
cardi ac catheterization prograns established pursuant to the
exenption provided in this paragraph. The rules shall ensure
t hat such prograns:

a. Performonly adult inpatient diagnostic cardiac
catheterization services authorized by the exenption and will

10
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not provide therapeutic cardiac catheterization or any other
services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and
heal t h personnel to ensure quality and safety.

c. Maintain appropriate tinmes of operation and
protocols to ensure availability and appropriate referrals in
t he event of energencies.

d. Maintain appropriate program volunes to ensure
gquality and safety.

e. Provide a mninmumof 2 percent of its services to
charity and Medicaid patients each year

3.a. The exenption provided by this paragraph shal
not apply unless the agency deternines that the programis in
conpliance with the requirenents of subparagraph 1. and that
the programw ||, after beginning operation, continuously
conply with the rul es adopted pursuant to subparagraph 2. The
agency shall nonitor such prograns to ensure conpliance with
t he requirenents of subparagraph 2.

b. (1) The exenption for a programshall expire
i medi ately when the programfails to conply with the rules
adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(I'1) Beginning 18 nonths after a programfirst begins
treating patients, the exenption for a program shall expire
when the programfails to conmply with the rul es adopted
pursuant to sub-subparagraphs 2.d. and e.

(111) 1If the exenption for a program expires pursuant
t o sub-sub-subparagraph (lI) or sub-sub-subparagraph (11), the
agency shall not grant an exenption pursuant to this paragraph
for an adult inpatient diagnostic cardiac catheterization
program | ocated at the sane hospital until 2 years follow ng
the date of the determination by the agency that the program

11
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failed to conply with the rul es adopted pursuant to
subpar agr aph 2.

(j) For nobile surgical facilities and related health
care services provided under contract with the Departnent of
Corrections or a private correctional facility operating
pursuant to chapter 957.

(k) For state veterans' nursing hones operated by or
on behal f of the Florida Departnent of Veterans' Affairs in
accordance with part |l of chapter 296 for which at |east 50
percent of the construction cost is federally funded and for
whi ch the Federal Governnent pays a per diemrate not to
exceed one-hal f of the cost of the veterans' care in such
state nursing hones. These beds shall not be included in the
nursi ng hone bed inventory.

(1) For conbination within one nursing hone facility
of the beds or services authorized by two or nore certificates
of need issued in the sane planning subdistrict. An exenption
granted under this paragraph shall extend the validity period
of the certificates of need to be consolidated by the | ength
of the period begi nning upon subm ssion of the exenption
request and ending with issuance of the exenption. The
| ongest validity period anong the certificates shall be
applicable to each of the conbined certificates.

(m For division into two or nore nursing hone
facilities of beds or services authorized by one certificate
of need issued in the sane planning subdistrict. An exenption
granted under this paragraph shall extend the validity period
of the certificate of need to be divided by the length of the
peri od begi nni ng upon subm ssion of the exenption request and
endi ng with issuance of the exenption

12
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(n) For the addition of hospital beds |icensed under
chapter 395 for acute care, nental health services, or a
hospi tal - based distinct part skilled nursing unit in a nunber
that nay not exceed 10 total beds or 10 percent of the
|icensed capacity of the bed category bei ng expanded,
whi chever is greater. Beds for specialty burn units, neonata
i ntensive care units, or conprehensive rehabilitation, or at a
|l ong-termcare hospital, may not be increased under this
par agr aph.

1. In addition to any other docunentation otherw se
requi red by the agency, a request for exenption submtted
under this paragraph nust:

a. Certify that the prior 12-npnth average occupancy
rate for the category of |licensed beds being expanded at the
facility neets or exceeds 80 percent or, for a hospital-based
distinct part skilled nursing unit, the prior 12-nonth average
occupancy rate neets or exceeds 96 percent.

b. Certify that any beds of the sane type authorized
for the facility under this paragraph before the date of the
current request for an exenption have been |icensed and
operational for at |least 12 nonths.

2. The tinmefranmes and nonitoring process specified in
s. 408.040(2)(a)-(c) apply to any exenption issued under this
par agr aph.

3. The agency shall count beds authorized under this
par agraph as approved beds in the published inventory of
hospital beds until the beds are |icensed.

(o) For the addition of acute care beds, as authorized
by rule consistent with s. 395.003(4), in a nunber that nay
not exceed 10 total beds or 10 percent of |icensed bed
capacity, whichever is greater, for tenporary beds in a

13
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hospital that has experienced high seasonal occupancy within
the prior 12-nonth period or in a hospital that nust respond
to enmergency circunstances.

(p) For the addition of nursing hone beds licensed
under chapter 400 in a nunber not exceeding 10 total beds or
10 percent of the nunber of beds licensed in the facility
bei ng expanded, whichever is greater

1. In addition to any other docunentation required by
t he agency, a request for exenption subnmitted under this
par agr aph nust:

a. EHfeetiveuntit+—3une—36,—2606%1,Certify that the
facility has not had any class | or class Il deficiencies
within the 30 nonths preceding the request for addition.

N e . I ’ ’ » I I
it I I e I " I . I I
5—400-235-

b.e—~ Certify that the prior 12-nonth average occupancy
rate for the nursing hone beds at the facility nmeets or
exceeds 96 percent.

c.t8— Certify that any beds authorized for the facility
under this paragraph before the date of the current request
for an exenption have been licensed and operational for at
| east 12 nonths.

2. The tinmefranmes and nonitoring process specified in
s. 408.040(2)(a)-(c) apply to any exenption issued under this
par agr aph.

3. The agency shall count beds authorized under this
par agraph as approved beds in the published inventory of
nursi ng hone beds until the beds are |icensed.

(q) For establishnent of a specialty hospital offering
a range of nedical service restricted to a defined age or

14
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gender group of the population or a restricted range of
services appropriate to the diagnosis, care, and treatnent of
patients with specific categories of nedical illnesses or
di sorders, through the transfer of beds and services from an
exi sting hospital in the sane county.

(r) For the conversion of hospital-based Medi care and
Medi caid certified skilled nursing beds to acute care beds, if
t he conversion does not involve the construction of new
facilities.

(s) For fiscal year 2001-2002 only, for transfer by a
health care system of existing services and not nore than 100
| icensed and approved beds froma hospital in district 1
subdistrict 1, to another location within the same subdistrict
in order to establish a satellite facility that will inprove
access to outpatient and inpatient care for residents of the
district and subdistrict and that will use new nedi cal
t echnol ogi es, including advanced di agnostics, conputer
assisted imaging, and telenedicine to inprove care. This
paragraph is repealed on July 1, 2002.

(t) For replacenent of a licensed nursing home on the

sane site, or within 3 niles of the sane site, provided the

nunber of |icensed beds does not increase.

(u) For consolidation or conbination of |icensed

nursi ng hones or transfer of beds between licensed nursing

hones within the sane district, by providers that operate

nmul tiple nursing hones within that district, provided there is

no increase in the district total of nursing hone beds and the

rel ocati on does not exceed 30 miles fromthe origina

| ocati on.
Section 8. Paragraph (c) of subsection (1) of section
408. 037, Florida Statutes, is anended to read:
15
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408. 037 Application content. --

(1) An application for a certificate of need nust
cont ai n:

(c) An audited financial statement of the applicant,
or an audited financial statenent of the parent conpany if the

applicant is included in a parent conpany's consolidated audit

which details each entity separately. In an application

submtted by an existing health care facility, health
nmai nt enance organi zati on, or hospice, financial condition
docunent ati on nmust include, but need not be linmted to, a
bal ance sheet and a profit-and-loss statenent of the 2
previous fiscal years' operation

Section 9. This act shall take effect July 1, 2003.

16
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS for Senate Bill 1252

The Committee Substitute requires witten notice to return
nursi ng hone beds converted to alternative use back to nursing
hone operati on.

Allows the resident care plan to be signed by another

regi stered nurse enployed by the facility to whom
inStitutional responsibilities have been del egat ed.

Provi des that Agency records, reports, ranking systens,
internet informati on, and publlcatlons nmust reflect fina

Agency acti ons.

Renoves the requirenent that "each offering of" n
recorded in the nursing hone resident's nedical r

Provi des that nursing assistant inservice trainin

the standards specified in s. 464.203 (7), Florida Statutes
Requires the Agency, by rule, to establish a

nursi ng- hone- béd- need mnet hodol ogy that has a goal of

mai ntarning a district average occupancy rate of 94 percent.
Provides two additional projects for expedited review. 1)
rePIacenent of a nurS|n? home within the same district at a
site containing at |least 65 percent of the facility's current
residents and Within a 30-mle radius of the replaced nursing
hone, and 2) relocation of a portion, of a_nurS|n% hone's

I icensed beds to a replacenent facility within the sane
district within a 30 mle radius of the existing facility and
the total nunber of nursing hone beds in the diStrict doées not

I NCrease.

Provi des two additional exenptions fromexpedited review 1)
rePIacenent of a licensed nursing hone on the sane site, or
within 3 mles of the sane site, provided that the nunber of
i censed beds does not increase; and 2) consolidation or
conbi natjon of |icensed nursing hones or transfer of beds

between |icensed nursing hones ™within the sanme district, by
providers that operate multiple nursing hones within the sane
district, as long as there is no increase in the district
total of nurS|nﬂ hone beds and the rel ocati on does not exceed
30 mles fromthe original |ocation

Provides that an audited financial statenment of the parent
conpany may be used to fulfill the requirenent of an audited
financial Statenment of the applicant for a . o
certificate-of-need, provided that the appllcant is included
in the parent conpany' s consolidated audit that details each
entity separately.

Renoves obsol ete dates for an exenption to expedited review
related to the addition of ten total nurS|ng one beds or ten
percent of the nunber of beds bei ng expande
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