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HB 1271 2003
A Dbill to be entitled

An act relating to insurance; creating s. 624.156, F.S.;
provi ding applicability of specified consuner protection

| aws to the business of insurance; providing construction
relating to application; anending s. 627.062, F.S.;
revising procedures, requirenents, and limtations for
filing and setting rates, rate schedules, and rating
manual s; providing responsibilities of the Ofice of

| nsurance Regul ation; excluding certain bad faith judgnent
anounts in certain rate bases; creating s. 627.351, F. S.;
limting rates for medical mal practice insurance; limting
rate increases to approvals by the Chief Financial
Oficer; creating s. 627.352, F.S.; prohibiting issuance
of certain types of insurance policies wthout also

i ssui ng nmedi cal mal practi ce insurance policies;

prohi biting denial of nedical malpractice insurance to
health care providers under certain circunstances;
amendi ng s. 505.212, F.S.; deleting an obsolete
nonappl i cation provision relating to the Departnent of

| nsurance; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 624.156, Florida Statutes, is created

to read:
624. 156 Applicability of consuner protection |laws to the

busi ness of i nsurance. --

(1) Notwithstanding any provision to the contrary, the

busi ness of insurance shall be subject to the laws of this state

applicable to any other business, including, but not limted to,
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the Florida GCvil R ghts Act of 1992 set forth in part | of

chapter 760, the Florida Antitrust Act of 1980 set forth in
chapter 542, the Florida Deceptive and Unfair Trade Practices

Act set forth in part Il of chapter 501, and the consuner

protection provisions contained in chapter 540. It is also the

intent of this provision that all such protections afforded by

chapters 501, 540, 542, and 760 apply to i nsurance consuners.

(2) Nothing in this section shall be construed to

prohi bit:
(a) Any agreenent to collect, conpile, and di sseni nate

hi storical data on paid clains or reserves for reported cl ai ns,

provi ded such data is contenporaneously transmtted to the

O fice of Insurance Regul ation;

(b) Participation in any joint arrangenent established by

law or the office to ensure availability of insurance;

(c) Any agent or broker, representing one or nore

insurers, fromobtaining fromany insurer it represents

information relative to the premumfor any policy or risk to be

underwritten by that insurer;

(d) Any agent or broker fromdisclosing to an insurer it

represents any quoted rate or charge offered by another insurer

represented by that agent or broker for the purpose of

negotiating a lower rate, charge, or termfromthe insurer to

whom t he di scl osure is nmade; or

(e) Any agent, broker, or insurer fromutilizing or

participating with multiple insurers or reinsurers for

underwiting a single risk or group of risks.
Section 2. Section 627.062, Florida Statutes, is anended

to read:

627.062 Rate standards; prior approval of rates.--
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(1) The rates for all classes of insurance to which the

provisions of this part are applicable shall be set by the

director of the Ofice of Insurance Reqgul ati on and shall not be

excessi ve, inadequate, or unfairly discrimnatory.

(2) As to all such classes of insurance:

(a) Insurers or rating organizations shall apply for
establ-sh and use rates, rating schedules, or rating nanuals to
all ow the insurer a reasonable rate of return on such classes of
insurance witten in this state. A copy of rates, rating
schedul es, rating manuals, premumcredits or discount
schedul es, and surcharge schedul es, and changes thereto, shal
be filed wwth the O fice of Insurance Regulation as foll ows
departrent—under—one of the followng procedures:

—1f the filing nust be is nmade at | east 180 90 days
before the proposed effective date and the filing shall +s not
be inplenented during the office s departwent-s review of the

filing and any proceedi ng and judicial revi ew—then—such{+ing

Page 3 of 13
CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119

120

HB 1271 2003

(b) Upon receiving a rate filing and within a reasonabl e

time, the office departrent shall review the rate filing and set
a rate or rate schedule that is not te—determne it arateis
excessi ve, inadequate, or unfairly discrimnatory. In making
that determ nation, the office department shall, in accordance
wi th generally accepted and reasonabl e actuarial techniques,

consider the follow ng factors:

1. Past and prospective |oss experience within and w thout
this state.

2. Past and prospective expenses.

3. The degree of conpetition anong insurers for the risk
i nsured.

4. Investnent incone reasonably expected by the insurer,
consistent with the insurer's investnent practices, from
i nvestable premuns anticipated in the filing, plus any other
expected inconme fromcurrently invested assets representing the
amount expected on unearned prem umreserves and | oss reserves.
The office departrent may adopt premulgate rules utilizing
reasonabl e techni ques of actuarial science and economcs to
specify the manner in which insurers shall cal cul ate investnent
incone attributable to such classes of insurance witten in this
state and the manner in which such investnent incone shall be

used in the cal culation of insurance rates. Such manner shal
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contenpl ate all owances for an underwiting profit factor and

full consideration of investnent incone which produce a
reasonabl e rate of return; however, investnent inconme from

i nvested surplus shall not be considered. The profit and
contingency factor as specified in the filing shall be utilized
in conputing excess profits in conjunction with s. 627.0625.

5. The reasonabl eness of the judgnent reflected in the
filing.

6. Dividends, savings, or unabsorbed prem um deposits
allowed or returned to Florida policyhol ders, nenbers, or
subscri bers.

7. The adequacy of | oss reserves.

8. The cost of reinsurance.

9. Trend factors, including trends in actual |osses per
insured unit for the insurer making the filing.

10. Confl agration and catastrophe hazards, if applicable.

11. A reasonable margin for underwiting profit and
conti ngenci es.

12. The cost of nedical services, if applicable.

13. O her relevant factors which i npact upon the frequency
or severity of clains or upon expenses.

(c) In the case of fire insurance rates, consideration
shall be given to the availability of water supplies and the
experience of the fire insurance business during a period of not
| ess than the nost recent 5-year period for which such
experience is avail abl e.

(d) If conflagration or catastrophe hazards are given
consideration by an insurer in its rates or rating plan,

i ncl udi ng surcharges and di scounts, the insurer shall establish

a reserve for that portion of the premumallocated to such
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hazard and shall maintain the premumin a catastrophe reserve.

Any renoval of such premuns fromthe reserve for purposes other
t han paying clains associated with a catastrophe or purchasing
reinsurance for catastrophes shall be subject to approval of the
departnent. Any cedi ng conmm ssion received by an insurer

pur chasi ng rei nsurance for catastrophes shall be placed in the
cat astrophe reserve.

(e) After consideration of the rate factors provided in
par agraphs (b), (c), and (d), the office shall deternine and set
the appropriate rate, as long as the a rate i s not may—befound
by—thedepartrent—to—be excessive, inadequate, or unfairly

di scrimnatory, based upon the follow ng standards:

1. Rates shall be deened excessive if they are likely to
produce a profit from Florida business that is unreasonably high
inrelation to the risk involved in the class of business or if
expenses are unreasonably high in relation to services rendered.

2. Rates shall be deened excessive if, anong other things,
the rate structure established by a stock insurance conpany
provi des for replenishnment of surpluses from prem unms, when the
repl eni shnent is attributable to investnent |osses.

3. Rates shall be deened i nadequate if they are clearly
insufficient, together with the investnent incone attributable
to them to sustain projected | osses and expenses in the class
of business to which they apply.

4. A rating plan, including discounts, credits, or
surcharges, shall be deened unfairly discrimnatory if it fails
to clearly and equitably reflect consideration of the
policyholder's participation in a risk managenent program
adopted pursuant to s. 627.0625.
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5. A rate shall be deened i nadequate as to the prem um

charged to a risk or group of risks if discounts or credits are
al | oned whi ch exceed a reasonable reflection of expense savings
and reasonably expected | oss experience fromthe risk or group
of risks.

6. A rate shall be deened unfairly discrimnatory as to a
risk or group of risks if the application of prem um di scounts,
credits, or surcharges anong such risks does not bear a
reasonabl e relationship to the expected | oss and expense
experience anong the various risks.

(f) Inreviewing a rate filing, the departnment may require
the insurer to provide at the insurer's expense all information
necessary to evaluate the condition of the conpany and the
reasonabl eness of the filing according to the criteria
enunerated in this section.

(g) The office departwent nay at any tinme review a rate,
rating schedule, rating manual, or rate change; the pertinent
records of the insurer; and market conditions. If the office
departrent finds on a prelimnary basis that a rate nay be
excessi ve, inadequate, or unfairly discrimnatory, the office
departrent shall initiate proceedings to set a new di-sapprove
the rate and shall so notify the insurer. However, the

departnment may not di sapprove as excessive any rate the office

has set for—which-it-has givenfinal-approval—or—which-has been

deened—approved for a period of 1 year after the effective date
of the filing unless the office departrent finds that a nateri al

m srepresentation or material error was nade by the insurer or

was contained in the filing. Upon being so notified, the insurer

or rating organization shall, within 60 days, file with the
of fice departrent all information which, in the belief of the
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i nsurer or organi zation, proves the reasonabl eness, adequacy,

and fairness of the rate or rate change. The office departrent

shal | determ ne and set an appropriate rate within a reasonabl e

90-days after receipt of the insurer's initial response,

pursuant to paragraphs (b)-(f). In such instances and in any

adm ni strative proceeding relating to the legality of any the
rate, the insurer or rating organization shall carry the burden
of proof by a preponderance of the evidence to show that the

rate is not excessive, inadequate, or unfairly discrimnatory.

(h) When the office sets a new rate or rate schedule, the

office tnthe event the department finds that a rate or rate
departrment shall issue an order ef—disapproval specifying the
that—a new rate or rate schedul e and which—+esponds—to the
findings of the office departwent—befiled by thetnsurer. The

order shall constitute agency action for purposes of the

Admi ni strative Procedure Act. Fhe—departnent—shall—further
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(i) Except as otherw se specifically provided in this
chapter, the office departwent shall not prohibit any insurer,

i ncl udi ng any residual market plan or joint underwiting

associ ation, from paying acquisition costs based on the ful
anount of premum as defined in s. 627.403, applicable to any
policy, or prohibit any such insurer fromincluding the full

anount of acquisition costs in a rate filing.

The provisions of this subsection shall not apply to workers
conpensation and enployer's liability insurance and—to—rptor
vehi-elensurance.

(3)(a) For individual risks that are not rated in
accordance with the insurer's rates, rating schedules, rating
manual s, and underwriting rules filed with the office departwent
and whi ch have been submtted to the insurer for individual
rating, the insurer nust maintain docunentation on each risk
subject to individual risk rating. The docunentation nust
identify the named i nsured and specify the characteristics and
classification of the risk supporting the reason for the risk
being individually risk rated, including any nodifications to

exi sting approved forns to be used on the risk. The insurer nust
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mai ntain these records for a period of at |least 5 years after

the effective date of the policy.

(b) Individual risk rates and nodifications to existing
approved fornms are not subject to this part or part 11, except
for paragraph (a) and ss. 627.402, 627.403, 627.4035, 627.404,
627. 405, 627.406, 627.407, 627.4085, 627.409, 627.4132,
627.4133, 627.415, 627.416, 627.417, 627.419, 627.425, 627.426,
627. 4265, 627.427, and 627.428, but are subject to all other
appl i cabl e provisions of this code and rul es adopted thereunder.

(c) This subsection does not apply to private passenger
not or vehi cl e i nsurance.

(4) The establishnment of any rate, rating classification,
rating plan or schedule, or variation thereof in violation of
part | X of chapter 626 is also in violation of this section.

(5) Wth respect to a rate filing involving coverage of
the type for which the insurer is required to pay a
rei mbursenent premumto the Florida Hurricane Catastrophe Fund,
the insurer may fully recoup in its property insurance prem uns
any rei nmbursenment premuns paid to the Florida Hurricane
Cat astrophe Fund, together with reasonabl e costs of other
rei nsurance, but may not recoup reinsurance costs that duplicate
coverage provided by the Florida Hurricane Catastrophe Fund.

(6)=)> Any portion of a judgnent entered as a result of a

bad faith action under |aw or the common | aw and any portion of

a judgnment entered that which awards punitive danages agai nst an

i nsurer shall not be included in the insurer's rate base and

shall not be used to justify a rate or rate change. Any portion

of a settlenment entered as a result of a bad faith acti on under

| aw or the conmmon |law identified as such and any portion of a

settl enment wherein an insurer agrees to pay specific punitive
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303| danmges in these judgnents and settlenents shall not be included

304| in the insurer's rate base and shall not be used to justify a

305 rate or rate change. AHer—any—action—w-th-respect—to—arate

306

307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328

329

Page 11 of 13
CODING: Words stricken are deletions; words underlined are additions.



F L OR 1 D A H O U S E O F R E P RESENTATI

O

330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358

359

HB 1271 2003
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provi-sionof law however—such rights are restored to-the
. VIS b ol I locisi i

I : L oY b . .

(7)(a) Underwriting rules not contained in rating nmanual s

shall be filed for private passenger autonobile insurance and

honeowner s' i nsurance.

(b) The subm ssion of rates, rating schedules, and rating

manual s to the Ofice of | nsurance Regul ation by a |licensed

rati ng organi zation of which an insurer is a nenber or

subscriber will be sufficient conpliance with this subsection

for any insurer nmaintaini ng nenbership or subscribership in such

organi zation, to the extent the insurer uses the rates, rating

schedul es, and rating manual s of such organi zation. Al such

information shall be available for public inspection, upon

recei pt by the office, during usual business hours.
Section 3. Section 627.351, Florida Statutes, is created
to read:

627.351 Rates for nedical nal practice insurance.--

(1) No insurer issuing policies of nedical nalpractice

insurance in this state may use a rate in excess of the rate

such insurer used in this state on January 1, 2001. |nsurers

i ssuing polices of nedical nmalpractice insurance if such insurer

had no rates in effect in this state on January 1, 2001, nmay not

use rates that exceed the rates used by the insurer with the

nost policies of nedical nal practice insurance in effect in this

state on January 1, 2001.

(2) Each insurer’s rates for nedical nal practice insurance

may be increased only if the Chief Financial Oficer determ nes,

after a hearing, that the insurer is substantially threatened
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with insolvency unless its rates for nedical nal practice

i nsurance are increased. In such cases, the Chief Financi al

O ficer shall set the nedical nml practice insurance rates for

such insurer. Rates set by the Chief Financial Oficer nay not

be excessive, inadequate, or unfairly discrimnatory.
Section 4. Section 627.352, Florida Statutes, is created
to read:

327.352 Medical nml practice insurance; issuance required

of certain insurers.--No insurer nay issue policies of notor

vehicl e insurance, commercial property insurance, or residential

property insurance in this state unless such insurer al so issues

policies of nedical nmlpractice insurance in this state. No

i nsurer issuing policies of nedical nalpractice insurance nay

deny i ssuance of a policy of nedical mal practice insurance to

any health care provider unless such denial is based on

underwiting standards approved by the Chief Financial Oficer.
Section 5. Subsection (4) of section 501.212, Florida
Statutes, is anended to read:

501.212 Application.--This part does not apply to:

(4) Anry—personor—activity regulated underlaws
adm-ni-stered—-by—theDepartrwent—oftnsurance—or Banks and savi ngs
and | oan associ ations regulated by the Departnent of Banking and
Fi nance or banks or savings and | oan associ ations regul ated by
f ederal agenci es.

Section 6. This act shall take effect upon becom ng a | aw.
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