Florida Senate - 2003 CS for SB 1286

By the Cormittee on Regul ated | ndustries; and Senator Bennett

315-2165-03
1 A bill to be entitled
2 An act relating to construction defects;
3 providing | egislative findings and decl aration
4 providing definitions; providing for the
5 di sm ssal of dwelling actions under certain
6 ci rcunstances; providing for notice and
7 opportunity to repair; providing prerequisites
8 to bringing an action based on alleged
9 construction defects; providing for
10 i nspections; providing evidentiary
11 presunptions; providing for tolling a statute
12 of limtations; providing for certain
13 notifications to the purchaser at the tine of
14 sale; providing for requirenents before
15 condom ni um cooperative, or honmeowners
16 associations may bring lawsuits relating to
17 construction defects; creating a crinme relating
18 to instigating litigation; providing penalties;
19 requiring use of a contractor to perform
20 destructive testing; providing responsibility
21 for repairing damage caused by testing;
22 provi di ng severability; providing an effective
23 dat e.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Legislative findings and declaration. --The
28 | Legislature finds, declares, and determines that an effective
29 | alternative dispute resol ution nechanismin certain
30| construction defect matters should involve the claimant filing
31| a notice of claimwith the contractor, subcontractor
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supplier, or design professional that the claimant asserts is

responsi ble for the defect, and provide the contractor

subcontractor, supplier, or design professional with an

opportunity to resolve the claimw thout resort to further

| egal process.

Section 2. Definitions.--As used in this act, the

term

(1) "Action" neans any civil action or arbitration

proceedi ng for danmages or indemity asserting a claimfor

damage to or loss of a dwelling or personal property caused by

an all eged construction defect.

(2) "Association" has the sane neaning as set forth in
section 718.103(2), section 719.103(2), section 720.301(7), or
section 723.025, Florida Statutes.

(3) "dainmant" neans a honmeowner, including a

subsequent purchaser, tenant, or association who asserts a

cl ai m agai nst a contractor, subcontractor, supplier, or design

prof essi onal concerning a defect in the design, construction

condition, or sale of a dwelling or in the renndel of a

dwelling. The term"clainmant" does not include a contractor

subcontractor, supplier, or design professional

(4) "Construction defect" neans a deficiency in, or a

deficiency arising out of, the design, specifications,

surveyi ng, planning, supervision, observation of construction

or construction or renodeling of a dwelling resulting from any

of the foll ow ng

(a) Defective material, products, or conponents used

in the construction or renodeling of a dwelling;

(b) Awviolation of the applicable codes in effect at

the tinme of construction or renodeling of a dwelling;
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(c) Afailure of the design of a dwelling to neet the

appl i cabl e professional standards of care at the tine of

gover nnental approval; or

(d) A failure to construct or renpbdel a dwelling in

accordance with accepted trade standards for good and

wor kmanl i ke construction at the tine of construction. Except

to the extent the claimant's contract for construction or

renodel ing requires conpliance with standards that exceed

those set forth in the applicable codes in effect at the tine

of construction or renodeling, conpliance with the applicable

codes in effect at the tinme of construction or renodeling

shal |l conclusively establish construction or renpdeling in

accordance with accepted trade standards for good and

wor kmanl i ke construction, with respect to all natters

specified in those codes.

(5) "Contractor" neans any person, firm partnership,

corporation, association, or other organization that is

| egally engaged in the busi ness of designing, devel oping,

constructing, nmanufacturing, selling, or renpdeling of a

dwel ling or attachnents thereto.

(6) "Design professional" neans a person licensed in

the state as an architect, interior designer, |andscape

architect, engineer, or surveyor.

(7) "Dwelling" neans a single-fanmily house,

manuf act ured or nodul ar honme, duplex, or multifanmly unit

bui | di ng desi gned for residential use and includes comobn

areas and inprovenents that are owned or nmintained by an

associ ati on or by nenbers of an association. A dwelling

i ncl udes the systens, other conponents, and inprovenents that

are part of a single-fanily house, nmanufactured or nodul ar
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hone, duplex, or multifamly residential building at the tine

of conpl etion of construction.

(8) "Service" neans personal service or delivery by

certified miil to the | ast known address of the addressee.

(9) "Subcontractor" neans a contractor who perforns

wor k on behal f of another contractor in the construction or

renodel ing of a dwelling.

(10) "Supplier" neans a person who provides materials,

equi pnent, or other supplies for the construction or

renodel ing of a dwelli ng.

Section 3. Action; dismissal without prejudice.--If a

claimant files an action without first conplying with the

provisions of this act, on notion by a party to the action

the court shall dismiss the action, without prejudice, and the

action may not be refiled until the claimant has conplied with

the requirenents of this act.

Section 4. Notice and opportunity to repair. --

(1) In every action brought against a contractor

subcontractor, supplier, or design professional related to an

al | eged construction defect, the clainmant shall, no |later than

60 days before filing an action, serve witten notice of claim

on the contractor. The notice of claimnust describe the claim

in reasonable detail sufficient to deternine the genera

nature of each all eged construction defect and a descri ption

of the damage or loss resulting fromeach all eged construction

defect, if known. The clai nant shall endeavor to serve the

notice of claimwthin 15 days after the clainmant's di scovery

of the alleged construction defect, but the claimant's failure

to serve the notice of claimwithin that 15-day peri od does

not bar the filing of an action under section 3 of this act if

4
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the claimant conplies with the other requirenents of this

secti on.
(2) Wthin 5 business days after service of the notice

of claimrequired in subsection (1), the contractor

subcontractor, supplier, or design professional nmay inspect

the dwelling to assess each all eged construction defect. The

cl ai mant shall provide the contractor, subcontractor

supplier, or design professional and its contractors or agents

reasonabl e access to the clainant's dwelling during norm

wor ki ng hours to inspect the dwelling to deternine the nature

and cause of each alleged construction defect and the nature

and extent of any repairs or replacenents necessary to renedy

each all eged construction defect. The inspection nay include

destructive testing. Prior to perform ng any destructive

testing, the contractor, subcontractor, supplier, or design

prof essi onal who desires to performthe testing shall notify

the claimant of the type of testing to be perforned, the

antici pated danage to the dwelling which will be caused by the

testing, and the anticipated repairs that will be necessary to

repair any danage to the dwelling caused by the testing. The

contractor, subcontractor, supplier, or design professiona

perforning the testing shall be responsible, at his or her

sol e expense, for repairing any damage to the dwelling caused

by the testing.

(3) Wthin 10 days after service of the notice of

claimrequired in subsection (1), the contractor

subcontractor, supplier, or design professional shall forward

a copy of the notice of claimto each subcontractor, supplier

and design professional who it reasonably believes is

responsi ble for each all eged construction defect specified in

the notice of claimand shall include with the notice the
5
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specific alleged construction defect for which it believes the

subcontractor, supplier, or design professional is

responsi bl e. Each such subcontractor, supplier, and design

prof essional may inspect the dwelling as provided in

subsection (2) within 5 busi ness days after service of a copy

of the notice of claimto such subcontractor, supplier, or

desi gn professional under this subsection

(4) On the request of the contractor, subcontractor

supplier, or design professional who has received a notice of

cl ai m pursuant to subsection (1) or subsection (3), the

claimant shall provide to the contractor, subcontractor

supplier, or design professional any evidence that depicts the

nature and cause of the alleged construction defect and the

nature and extent of repairs necessary to renedy the alleged

construction defect, including expert reports, photographs,

and videotapes, if that evidence woul d be discoverabl e under

the Florida Rules of Civil Procedure. However, this section

does not require the clainmant to obtain or create any such

evi dence.
(5) Wthin 5 business days follow ng service of a copy

of the notice of claimto a subcontractor, supplier, or design

prof essi onal pursuant to subsection (3), each subcontractor

supplier, or design professional who has been served a copy of

the notice of claimshall serve a witten response to the

contractor, subcontractor, supplier, or design professiona

who served a copy of the notice of claim The witten response

shall include a report of the scope of the inspection of the

dwelling, if any, the findings and results of the inspection

a statenent of whether the subcontractor, supplier, or design

professional is willing to nake repairs to the dwelling or

whet her he or she disputes the claim a description of any
6
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repairs he or she is willing to make to renedy the all eged

construction defect, and a tinetable for the conpl etion of

such repairs.

(6) Wthin 25 days after service of the notice of

claimrequired in subsection (1), each contractor

subcontractor, supplier, or design professional that has

received a notice of claimfromthe claimant shall serve a

written response on the claimant. The witten response nust

provi de:
(a) Awitten offer to remedy the all eged construction

defect at no cost to the claimant, including a report of the

scope of the inspection, the findings and results of the

i nspection, a description of the repairs necessary to renedy

the all eged construction defect, and a tinetable for the

conpl eti on of such repairs;

(b) A witten offer to conpronmise and settle the claim

by nmonetary paynent to be paid within 30 days after the

claimant's acceptance of the offer; or

(c) Awitten statenent that the contractor

subcontractor, supplier, or design professional disputes the

claimand will not proceed further to renedy the all eged

construction defect or to conpromi se and settle the claim

If the contractor, subcontractor, supplier, or design

professional's witten response offers to renedy the alleged

construction defect pursuant to paragraph (a) or conprom se

and settle the claimby nonetary paynent pursuant to paragraph

(b), the witten response shall contain a statenent that the

cl ai mant shall be deened to have accepted the offer if, within

15 days follow ng service of such witten response, the

cl ai rant does not serve a witten rejection of the offer on
7
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the contractor, subcontractor, supplier, or design

pr of essi onal

(7) |If the contractor, subcontractor, supplier, or

desi gn professional disputes the claimpursuant to subsection

(6)(c) and will neither remedy the all eged construction defect

nor conpronise and settle the claim or does not respond to

the claimant's notice of claimwithin the tine stated in

subsection (6), the clainmant nmay, wi thout further notice,

bring an action agai nst the contractor, subcontractor

supplier, or design professional for the claimdescribed in

the notice of claim

(8) |If the claimant intends to reject a settlenent

of fer made by the contractor, subcontractor, supplier, or

desi gn professional pursuant to paragraph (6)(a) or paragraph

(6)(b), the claimnt shall serve witten notice of the

claimant's rejection on the contractor, subcontractor

supplier, or design professional within 15 days foll ow ng

service of the settlenent offer. The clainmant's rejection

shall contain the settlenent offer with the word "rejected"

printed on the settlenent offer. After service of the

rejection required by this subsection, the claimant may bring

an action against the contractor, subcontractor, supplier, or

desi gn professional for the clains described in the notice of

claimrequired by subsection (1) without further noti ce.

(9) |If the claimant accepts the offer of a contractor

subcontractor, supplier, or design professional nade pursuant

to paragraph (6)(a) or paragraph (6)(b) and the contractor

subcontractor, supplier, or design professional does not

proceed to nmake the nonetary payment or repair the all eged

construction defect within the agreed tinmetable and in the

agreed manner, the claimant may, without further notice, bring
8
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an action against the contractor, subcontractor, supplier, or

desi gn professional for the claimdescribed in the notice of

claimrequired by subsection (1). If a clainant accepts a

contractor, subcontractor, supplier, or design professional's

of fer made pursuant to paragraph (6)(a) or paragraph (6)(b)

and the contractor, subcontractor, supplier, or design

prof essi onal proceeds to nmake the nonetary paynent or repair

the all eged construction defect within the agreed tine and in

t he agreed nmanner, the claimant shall thereafter be barred

frombringing an action agai nst the contractor, subcontractor

supplier, or design professional for the claimdescribed in

the notice of claimrequired by subsection (1).

(10) If the claimant accepts the offer of a

contractor, subcontractor, supplier, or design professional to

repair an all eged construction defect pursuant to paragraph

(6)(a), the claimnt shall provide the contractor,

subcontractor, supplier, or design professional and its

contractors or other agents reasonable access to the

claimant's dwelling during normal working hours to perform and

conplete the repair by the agreed tinetable.

(11) The failure of a clainmant or a contractor

subcontractor, supplier, or design professional to foll owthe

procedures set forth in this section is adnissible in an

action. However, this section does not prohibit or limt the

cl ai mant from naki ng any necessary energency repairs to the

claimant's dwelling. In addition, the offer of a contractor

subcontractor, supplier, or design professional to renedy an

al | eged construction defect or to conpromise and settle the

cl ai m by nonetary paynent pursuant to subsection (5),

par agraph (6)(a), or paragraph (6)(b) does not constitute an

9
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1| admission of liability with respect to the all eged

2| construction defect.

3 (12) Aclaimant's witten notice of clai munder

4 | subsection (1) tolls the applicable statute of limtations

5| until the later of:

6 (a) Sixty days after the contractor, subcontractor

7 | supplier, or design professional receives the notice of claim
8| or

9 (b) Thirty days after the end of the repair tinetable
10| stated in the offer of a contractor, subcontractor, supplier
11| or design professional nade pursuant to paragraph (6)(a) if
12 | the claimant has accepted the offer. By stipulation of the

13 | parties, the foregoing period may be extended and the statute
14 ) of limtations is tolled during the extension

15 (13) The procedures set forth in this section apply to
16 | each all eged construction defect. However, a clai mant nay

17 | include nultiple all eged construction defects in one notice of
18 | cl ai m pursuant to subsection (1).

19 (14) Sections 1 through 4 of this act do not:
20 (a) Bar or limt any rights, causes of action, or
21 | theories on which liability may be based except as
22 | specifically provided in this act;
23 (b) Bar or limt any defense, or create any new
24 | defense, except as specifically provided in this act; or
25 (c) Create any new rights, causes of action, or
26 | theories on which liability may be based.
27 Section 5. Contract of sale; provisions.--
28 (1) Upon entering into a contract for sale,
29 | construction, or renodel of a dwelling, the contractor
30 | subcontractor, supplier, or design professional shall provide
31| notice to the owner of the dwelling of the contractor
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1| subcontractor, supplier, or design professional's right to
2| offer to cure construction defects or pay to settle alleged
3| construction defects before a clai nant may commence an action
4 | agai nst the contractor, subcontractor, supplier, or design
5| professional. Such notice nust be conspicuous and may be

6 | included as part of the underlying contract.

7 (2) The notice required by subsection (1) nust be in
8 | substantially the followi ng form

9

10 FLORI DA LAW CONTAI NS | MPORTANT REQUI REMENTS YQU

11 MUST FOLLOW BEFORE YOU MAY FILE A LAWBUI T FOR

12 DEFECTI VE CONSTRUCTI ON AGAI NST A CONTRACTOR

13 SUBCONTRACTOR, SUPPLI ER, OR DESI GN PROFESSI ONAL

14 FOR AN ALLEGED CONSTRUCTI ON DEFECT I N YOUR

15 HOVE. SI XTY DAYS BEFORE YOU FI LE YOUR LAWSUI T,

16 YOU MUST DELI VER TO THE CONTRACTOR

17 SUBCONTRACTOR, SUPPLI ER, OR DESI GN PROFESSI ONAL

18 A VWRI TTEN NOTI CE OF ANY CONSTRUCTI ON CONDI TI ONS

19 YOU ALLEGE ARE DEFECTI VE AND PROVI DE YOUR

20 CONTRACTOR AND ANY SUBCONTRACTORS, SUPPLI ERS

21 OR DESI GN PROFESSI ONALS THE OPPORTUNI TY TO

22 | NSPECT THE ALLEGED CONSTRUCTI ON DEFECTS AND

23 MAKE AN CFFER TO REPAI R OR PAY FOR THE ALLEGED

24 CONSTRUCTI ON DEFECTS. YOU ARE NOT OBLI GATED TO

25 ACCEPT ANY OFFER MADE BY THE CONTRACTOR OR ANY

26 SUBCONTRACTORS, SUPPLI ERS, OR DESI GN

27 PROFESSI ONALS. THERE ARE STRI CT DEADLI NES AND

28 PROCEDURES UNDER FLORI DA LAW AND FAI LURE TO

29 FOLLOW THEM MAY AFFECT YOUR ABILITY TO FILE A

30 LAVWSUI T.

31
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1 Section 6. Actions of associations.--

2 (1) A person may not provide or offer to provide

3| anything of value to a property nmanager of a condom ni um

4 | associ ation as defined in section 718.103, Florida Statutes, a
5| cooperative association as defined in section 719.103, Florida
6| Statutes, a honeowners' association as defined in section

7| 720. 301 or section 723.075, Florida Statutes, or to a nenber

8| or officer of the board of directors of such association to

9 | induce the property nmanager, nenber, or officer to either

10 | encourage or discourage the filing of a claimby the

11 | association for damages arising froma constructi on defect.

12 (2) A property manager of a condoni ni um associ ati on as
13 | defined in section 718.103 or section 723.075, Florida

14 | Statutes, a cooperative association as defined in section

15| 719. 103, Florida Statutes, or a honeowners' associ ation as

16 | defined in section 720.301, Florida Statutes, nay not accept
17 | anything of value given to himor her in exchange for

18 | encouragi ng or discouraging the filing of a claimby the

19 | association that he or she nanages for damages arising froma
20 | construction defect.
21 (3) A nenber or officer of the board of directors of a
22 | condomni ni um associ ati on as defined in section 718.103, Florida
23| Statutes, a cooperative association as defined in section
24 | 719.103, Florida Statutes, or a honeowners' associ ati on as
25| defined in section 720.301 or section 723.075, Florida
26 | Statutes, nmay not accept anything of value given to himor her
27 | in exchange for encouragi ng or discouraging the filing of a
28 | claimby the association of which he or she is a nenber or
29 | officer for danmges arising froma construction defect.
30 (4) A person who willfully violates subsection (1),
31| subsection (2), or subsection (3) commits a ni sdeneanor of the

12
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second degree, punishable as provided for in section 775.082

or section 775.083, Florida Statutes.
(5) An association or an attorney for an association

may not enploy a person to performadestructive tests to

determ ne any danage or injury to a unit, common el enent, or

limted conmon el enent caused by a constructional defect

unl ess:
(a) The person is licensed as a contractor

(b) The association has obtained the prior witten

approval of each unit's owner whose unit or interest in the

common elenent or linted comon elenment will be affected by

such testing;

(c) The person performng the tests has provided a

written schedule for repairs;

(d) The person performng the tests is required to

repair all danmage resulting fromsuch tests in accordance with

state |l aws and | ocal ordinances relating thereto; and

(e) The association or the person so enpl oyed obtains

all permits required to conduct such tests and to repair any

damage resulting fromsuch tests.

(6) |If an action is brought by an association to

recover danmmges resulting fromconstruction defects in any of

the units, comon elenents, or limted comon el enents of the

common-interest conmunity, the attorney representing the

associ ation shall provide to the board of directors of the

associ ation and to each unit's owner a statenent that

i ncl udes, in reasonabl e detail:

(a) The defects and danmages or injuries to the units,

common el enents, or limted commpn el enents;

(b) The cause of the defects, if the cause is known;

13
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(c) The nature and extent that is known of the danage

or injury resulting fromthe defects;

(d) The location of each defect within the units,

common el enents, or limted common el enents, if known;

(e) A reasonable estimate of the cost of the action,

i ncl udi ng reasonable attorney's fees; and

(f) An explanation of the potential benefits of the

action and the potential adverse consequences if the

associ ati on does not commence the action or if the outcone is

not favorable to the associ ation

(7) An association nmay comence an action only upon a

vote or witten agreenent of the owners of the units to which

at least a mpjority of the votes of the nenbers of the

associ ation are allocated. In such a case, the associ ati on

shall provide witten notice to the owner of each unit of the

neeting at which the commencenent of an action is to be

considered or action is to be taken at | east 21 cal endar days

before the neeti ng.

Section 7. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of this act which can be given effect without the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 8. This act shall take effect upon becoming a
| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

2 SB 1286

3

4 | The Comm ttee Substitute clarifies the IePislative findi ngs
and declaration. It clarifies that the definition of an action

5| applies to danages to or loss of a dwelling; and it makes
technical changés to the definitions of contractor and ]

6| dwelling. It fequires the construction ProfeSS|onaI to notify
a honeowner of the need for destructive testing, the damage

7] and repairs that will be caused, and that the Construction
ProfeSS|pnaI w | | fully_repalr anK and all dammge caused. by

8 he testing. It clarifies that the construction professiona
has a righf to inspection within 5 business days after service

9| of the notice of claim It clarifies that the claimant is not
required to obtain or create any evidence. It clarifies that

10| a construction professional alsdo has 5 business days to
inspect the dwelling after receiving a copy of the notice of

11| claimfrom anot her construction professional. It changes the
nunber of days that a construction professional has to respond

12| to the claimant from 20 to 25 days, requires paynent to the
claimant within 30 days of the claimant's acceptance of any

13| offer, and requires that the clainmant shall be deened to have
accepted an offer to settle if the clainant does not re{ect

14 ) the offer within 15 days of its receipt. It clarifies that
the claimant may proceed with an action after the cl ai mant

15| wites the word "rejected" on the offer and serves the
construction professional with the rejection. It provides

16 | that if a clalmant accepts an offer to settle, the claimant is
barred frombringing an action agai nst the construction

17 Profess!onal for thée claimdescribed in the notice of claim
t clarifies that the bill does not bar, |imt, or create any

18 | rights, causes of action, or theories of Ilablllty.

19

20

21

22

23

24

25

26

27

28

29

30

31
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