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HB 1329 2003
A Dbill to be entitled

An act relating to nedical nmal practice; creating s.

766. 116, F.S., the "Access to Energency Medical Services
and Care Act"; providing legislative findings and intent;
defining terns; providing requirenents for contracts

bet ween provi ders of emergency services and care and
governnmental contractors for the purpose of providing
energency services and care; requiring hospitals that
enter into such contracts to provide notice of the agency
rel ati onship with the governnental contractor; requiring a
qual ity assurance program requiring the Division of R sk
Managenent of the Departnent of Insurance to conpile an
annual report and submt it to the Legislature; providing
for mal practice litigation costs; providing liability
l[imts; providing for rul emaking; providing applicability;
anending s. 766.102, F.S.; replacing the term "energency
medi cal services" with the term "energency nedi ca
services and care" and defining the new term anending s.
766. 203, F.S.; providing requirenents pertaining to a
presuit investigation of medical negligence clains

i nvol vi ng enmergency nedi cal services and care; anending s.
768.13, F.S., the "Good Samaritan Act"; providing imunity
fromcivil damages for providers of energency nedica
services and care; defining ternms; providing limtations
on such immunity; providing for severability; providing

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Section 766.116, Florida Statutes, is created

to read:

766. 116 Energency nedical services and care providers;

creation of agency relationship with governnental contractors.--
(1) POPULAR NAME. --This section may be known by the

popul ar name the "Access to Energency Medical Services and Care
(2) FINDINGS AND | NTENT. --The Legi sl ature finds and

declares it to be of vital inportance that energency nedi ca

services and care be provided by hospitals, physicians, and

energency nedi cal services providers to every person in need of

such care. The Legislature finds that providers of energency

nmedi cal services and care are critical elenents in responding to

di sasters and energencies that m ght affect our |ocal

communities, state, and country. The Legi sl ature recogni zes the

i nportance of maintaining a viable system of providing for the

energency nedi cal needs of this state's residents and visitors.

The Legislature and the Federal Governnent have required such

provi ders of energency nedi cal services and care to provide

energency nedi cal services and care to all persons who present

t hensel ves at hospitals in search of such care. The Legislature

has further nmandated that energency nedi cal services providers

may not deny prehospital energency nedical treatnent or

transport to persons who have or are likely to have an energency

nmedi cal condition. These governnental requirenents have

essentially provided a unilateral obligation for providers of

energency nedi cal services and care to provide services to al

persons seeking energency care w thout ensuring paynent or other

consi deration for the provision of such care. Accordingly, the

Legi sl ature recogni zes that providers of energency nedi cal
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services and care provide a significant anmount of unconpensated

energency nedical care in furtherance of such governnenta

interests. The Legislature finds that a significant proportion

of the residents of this state who are uni nsured or are

reci pients of Medicaid or Medicare are unable to obtain needed

health care because health care providers fear the increased

ri sk of nedical nmal practice liability. The Legislature finds

that, in order to obtain nedical care, such patients, therefore,

are frequently forced to seek care from provi ders of energency

nmedi cal services and care. The Legislature finds that providers

of energency nedical services and care in this state have

reported having significant problenms with both availability and

affordability of professional liability coverage. The

Legi slature finds that premiuns for nedical nml practice

liability insurance have increased dramatically and a nunber of

i nsurers have ceased providing nedi cal nal practice coverage for

energency nedi cal services and care in this state. This results

in a functional unavailability of nal practice insurance for sone

provi ders of energency nedi cal services and care. The

Legi slature further finds that certain specialist physicians

have resigned fromserving on hospital staffs or have ot herw se

declined to provide on-call coverage to hospital energency

departnents due to their perception that treating such energency

department patients increases the physicians' exposure to

liability for nedical nalpractice. It is the intent of the

Legi sl ature that hospitals, energency nedi cal services

provi ders, and physicians be able to ensure that patients who

nm ght need energency nedical services treatnent or

transportati on or who seek energency nedi cal services and care

from hospitals have access to such needed services.
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(3) DEFINITIONS. --As used in this section, the term

(a) "Contract" neans an agreenent executed in conpliance

with this section between a provider of enmergency nedica

services and care and a governnental contractor. This contract

must all ow the provider of emergency nedi cal services and care

to provide such services and care as an agent of the

governnmental contractor. The contract nust state that services

will be provided for each patient who requests prehospital

treatnent or transportation under the applicable | ocal protocols

and for each patient to whom energency nedi cal services and care

are provided when such services and care are requested as
provided in s. 395.1041(3)(a).
(b) "Departnent" neans the Departnent of Health.

(c) "Energency nedical services and care" neans nedi ca

screeni ng, exanm nation, and evaluation by a physician, or, to

the extent permtted by applicable |aw, by other appropriate

personnel under the supervision of a physician, to determne if

an energency nedical condition exists and, if it does, the care,

treatnent, or surgery related to that energency nedi cal

condition which is provided by a physician or other provider of

energency nedi cal services and care until the patient is

di scharged fromthe hospital. The term "energency nedi cal

services and care" al so includes prehospital treatnent and

transport and nedically necessary interhospital transfers by

provi ders of enmergency nedi cal services who are |licensed under
chapter 401 as provided in ss. 401.45 and 395.1041. The term

al so includes all services provided by energency physicians in a

hospital setting, services related to the energency nedi cal

condi tion which are provided by on-call physicians in response

to calls fromthe energency departnent, and care provi ded by
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ot her health care professionals handling energency care in a

hospital or energency nedi cal services setting.

(d) "CGovernnental contractor” nmeans the departnent, a

county health departnent, a special taxing district that has

health care responsibilities, a hospital owed and operated by a

governnmental entity, a nmunicipality, a county, or a political

subdi vi si on

(e) "Provider of energency nedical services and care"

neans.

1. An energency nedical services provider |icensed under
chapter 401
2. A hospital licensed under chapter 395.

3. A physician or physician assistant |icensed under
chapt er 458.
4. An osteopat hi c physician or osteopathic physician

assi stant |icensed under chapter 459.

5. A chiropractic physician |icensed under chapter 460.

6. A podiatric physician |icensed under chapter 461.

7. An energency nedical technician or paranedic certified

under chapter 401

8. A registered nurse, nurse mdw fe, |licensed practical

nurse, or advanced regi stered nurse practitioner |icensed or

regi stered under part | of chapter 464.

9. A mdwife |licensed under chapter 467.

10. A health care professional association and its

enpl oyees or a corporate nedical group and its enpl oyees.

11. Any other health care professional practitioner,

provider, or facility that is under contract with a governnental

contractor, including, but not limted to, a student or nedica

resident who i s enrolled in an accredited programthat prepares
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the student for licensure or certification in any one of the

professions |isted in subparagraphs 3.-9.
(4) CONTRACT REQUI REMENTS. - - A provider of energency

medi cal services and care which executes a contract with a

governnental contractor to deliver energency nedi cal services

and care after June 30, 2003, as an agent of the governnental

contractor is an agent for purposes of s. 768.28(9) while acting

within the scope of its duties under the contract. A provider of

energency nedi cal services and care which is under contract with

the state or with a governnental contractor nay not be naned as

a defendant in any action arising out of energency nedical

services or care, transport, or treatnent provided after June

30, 2003, pursuant to a contract entered into under this

section. The contract nust provide that:

(a) The governmental contractor retains the right of

dismissal or term nation of any provider of energency nedica

services and care which is delivering services under the

contract.

(b) The governmental contractor has access to the patient

records of any provider of energency nedical services and care

under the contract.

(c) The provider of energency nedical services and care

shal|l report adverse incidents and information on treatnent

outcones to the state as required by state | aw. Such incidents

must al so be reported to the governnental contractor if required

by the contract. Reporting requirenents inposed under this

par agraph may not be construed to waive confidentiality as

ot herwi se provided by state or federal |aw.
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(d) Providers of energency nedical services and care nust

accept all patients who request such services in the manner
provided in s. 395.1041(3)(a) or s. 401.45.

(e) The provider is subject to supervision and regul ar

i nspection by the governnental contractor.

A governnmental contractor that is also a health care provider

need not enter into a contract under this section with respect

to the health care services delivered by its enpl oyees or

agents. The provisions of this section which apply to the

governnmental contractor also apply to the enpl oyees or agents of

t he governnental contractor
(5) NOTI CE OF AGENCY RELATI ONSHI P. -- Each hospital that has

a contract under this section shall place conspicuously in the

enmer gency services area a sign providing notice that the

hospital is a provider of energency nedi cal services and care,

that its enpl oyees and agents are agents of the governnent al

contractor, and that the exclusive renedy for injury or danmges

suffered as the result of any act or om ssion of the provider or

of any enpl oyee or agent thereof acting within the scope of its

duties under the contract is by comencenent of an action under

Ss. 768.28. Wth respect to an energency nedi cal services

provi der, such notice nust be given in a manner provi ded under

the contract with the governnental contractor
(6) QUALITY ASSURANCE PROGRAM - - The gover nnent a

contractor shall establish or require a quality assurance

programto nonitor services delivered under any contract with a

provi der of energency nedical services and care under this

secti on.
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(7) RISK MANAGEMENT REPORT. --The Division of Risk

Managenent of the Departnent of |Insurance annually shall conpile

a report of all clainms statistics for all entities participating

in the risk managenent program adm ni stered by the division,

whi ch nust include the nunber and total of all clains pending

and paid and the defense and handling costs associated with al

cl ai s brought against contract providers under this section.

The division shall forward this report to the departnent and

shall include it in the annual report submtted to the

Legi sl ature under this section.
(8) MALPRACTICE LI TIGATION COSTS.--1n the absence of a

specific contractual provision, providers of energency nedi cal

services and care and governnental contractors are responsible

for their owmn costs and attorney's fees for nal practice

litigation arising out of health care services delivered under

this section. Responsibility for the paynent of such costs nay

be addressed specifically in the contract between the provider

of energency nedi cal services and care and the governnent a

contractor.
(9) LIMTS ON LIABILITY.--Solely for the purposes of this

section, the liability limts of the state and its agenci es and

subdi vi si ons shall be as provided in s. 768.28(5) for tort

clains, except that the state or its agencies or subdivisions

are not liable for a claimor a judgnent by any one person which

exceeds the sum of $200, 000 or for any claimor judgnent, or

portions thereof, which, when totaled with all other clains or

judgnents paid by the state or its agenci es or subdivisions

arising out of the sane incident or occurrence, exceeds the sum
of $400,000. This section does not nodify liability linmts

provided in s. 768.28(5) for the state or for its agenci es and
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subdi vi si ons that possessed sovereign i munity before July 1,

2003.

(10) RULES. --The departnent nay adopt rules for

adm nistering this section in a manner consistent with its

purpose to provide and facilitate access to energency nedi cal

services and care and to maintain health care quality.
(11) APPLICABILITY.--This section applies to incidents

that occur on or after July 1, 2003. This section does not

reduce or limt the rights of the state or of any of its

agenci es or subdivisions to any benefit provided under s. 768. 28

on that date.
Section 2. Subsection (6) of section 766.102, Florida
Statutes, is anended to read:

766. 102 Medi cal negligence; standards of recovery.--

(6)(a) In any action for damages involving a clai mof
negl i gence agai nst a physician |licensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physi cian |icensed under chapter 461, or chiropractic physician
| i censed under chapter 460 providi ng enmergency mnedi cal services
in a hospital emergency departnent, the court shall admt expert
nmedi cal testinony only from physicians, osteopathic physicians,
podi atric physicians, and chiropractic physicians who have had
substanti al professional experience wthin the preceding 5 years
whi | e assigned to provide enmergency nedi cal services and care in
a hospital energency departnent.

(b) For the purposes of this subsection:

1. The term"energency nedical services and care" neans

nedi cal screening, exam nation, and eval uation by a physici an,

or, to the extent permtted by applicable | aw, by other

appropri ate personnel under the supervision of a physician, to
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determine if an energency nedical condition exists and, if it

does, the care, treatnent, or surgery by a physician which is

necessary to relieve or elinmnate the energency nedica

2. "Substantial professional experience" shall be

determ ned by the custom and practice of the manner in which
energency nedi cal coverage is provided in hospital energency
departnments in the sanme or simlar localities where the all eged
negl i gence occurred.

Section 3. Section 766.203, Florida Statutes, is anmended
to read:

766. 203 Presuit investigation of nedical negligence clains
and defenses by prospective parties.--

(1) Presuit investigation of nedical negligence clains and
def enses pursuant to this section and ss. 766.204- 766. 206
appli es shal—apply to all nedical negligence, including dental
negl i gence, clains, and defenses. This includes shal—inelude

(a) Rights of action under s. 768.19 and defenses thereto.

(b) Rights of action involving the state or its agencies
or subdivisions, or the officers, enployees, or agents thereof,
pursuant to s. 768.28 and defenses thereto.

(2) Prior to issuing notification of intent to initiate
medi cal mal practice litigation pursuant to s. 766.106, the
cl aimant shall conduct an investigation to ascertain that there
are reasonabl e grounds to believe that:

(a) Any nanmed defendant in the litigation was negligent in

the care or treatnent of the clainmant; and
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(b) Such negligence resulted in injury to the clai mant.

Corroboration of reasonable grounds to initiate nedical
negligence litigation nust shall be provided by the claimant's
subm ssion of a verified witten nmedical expert opinion froma

medi cal expert as defined in s. 766.202(5) and, with respect to

clainms involving energency nedi cal services and care as defined

ins. 766.102, froman expert who has the qualifications

requi red under s. 766.102, at the tine the notice of intent to

initiate litigation is mailed, which statement nust shaH-
corroborate reasonabl e grounds to support the clai mof nedical
negl i gence.

(3) Prior toissuing its response to the claimant's notice
of intent to initiate litigation, during the tine period for
response authorized pursuant to s. 766.106, the defendant or the
defendant's insurer or self-insurer shall conduct an
investigation to ascertain whether there are reasonabl e grounds
to believe that:

(a) The defendant was negligent in the care or treatnent
of the claimnt; and

(b) Such negligence resulted in injury to the clai mant.

Corroboration of |ack of reasonable grounds for nedical
negligence litigation nust shal be provided with any response
rejecting the claimby the defendant's subm ssion of a verified
written nmedi cal expert opinion froma medical expert as defined

ins. 766.202(5) and, wth respect to clains involving energency

medi cal services and care as defined in s. 766.102, from an

expert who has the qualifications required under s. 766.102, at

the tinme the response rejecting the claimis mailed, which
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st at ement nust shall corroborate reasonabl e grounds for | ack of

negligent injury sufficient to support the response denying
negligent injury.

(4) The medical expert opinions required by this section
nust shall specify whether any previous opinion by the sane
nmedi cal expert has been disqualified and, if so, the nane of the
court and the case nunber in which the ruling was issued.

Section 4. Section 768.13, Florida Statutes, is anended to
read:

(Substantial rewordi ng of section. See

s. 768.13, F.S., for present text.)

768.13 Good Samaritan Act; inmmunity from civil

liability.--
(1) This act nmay be cited as the "Good Samaritan Act."
(2)(a) Any provider of energency nedical services and care

whi ch in good faith renders energency nedi cal services and care

may not be held liable for any civil danages as a result of such

services and care unless such danages result from providing or

failing to provide nedical care or treatnent under circunstances

denonstrating intentional wongdoing and intent to detrinentally

affect the life or health of another.

(b) The immunity provided by this subsecti on does not

apply to damages resulting fromany act or om ssion in providing

medi cal care or treatnment which:

1. Does not constitute enmergency nedi cal services and

care,

2. (Qccurs after the patient is discharged fromthe

hospital and is capable of receiving nedical treatnent as a

nonener gency patient unless surgery is required as a result of

the enmergency within a reasonable tine after the patient has
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been di scharged fromthe hospital, in which case the imunity

provided by this paragraph applies to any act or om ssion in

provi ding nedical care or treatnent which occurs before the

stabilization of the patient follow ng the surgery; or

3. Is unrelated to the original energency nedi cal

condi ti on.

(c) As used in this subsection, the term

1. "Energency nedical services and care" neans nedi cal

screeni ng, exan nation, and evaluation by a physician, or, to

the extent permtted by applicable | aw, by other appropriate

personnel under the supervision of a physician, to determne if

an enmergency nedical condition exists and, if it does, the care,

treatnent, or surgery related to that energency nedi cal

condition which is provided by a physician or other provider of

energency nedi cal services and care until the patient is

di scharged fromthe hospital. The term "energency nedi cal

services and care" also includes prehospital treatnent and

transport and nedically necessary interhospital transfers by

provi ders of energency nedi cal services who are |icensed under
chapter 401 as provided in ss. 401.45 and 395.1041. The term

al so includes all services provided by energency physicians in a

hospital setting, services related to the energency nedi ca

condi tion which are provided by on-call physicians in response

to calls fromthe energency departnent, and care provi ded by

ot her health care professionals handling energency care in a

hospital or energency nedi cal services setting.

2. "Provider of energency nedical services and care"

neans:
a. An energency nedical services provider |icensed under
chapter 401
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b. A hospital |icensed under chapter 395.

c. A physician or physician assistant |icensed under
chapt er 458.

d. An osteopathic physician or osteopathic physician

assi stant |icensed under chapter 459.

e. A chiropractic physician |icensed under chapter 460.

f. A podiatric physician |icensed under chapter 461.

g. An energency nedical technician or paranedic certified

under chapter 401

h. A registered nurse, nurse mdw fe, |licensed practical

nurse, or advanced regi stered nurse practitioner |icensed or

regi stered under part | of chapter 464.

i. Amdwfe |licensed under chapter 467.

j. A health care professional association and its

enpl oyees or a corporate nedical group and its enpl oyees.

k. Any other health care professional practitioner,

provider, or facility that is under contract with a governnenta

contractor, including, but not limted to, a student or nedica

resident who is enrolled in an accredited programthat prepares

the student for licensure or certification in any one of the

professions listed in subparagraphs c.-i.

3. "Intentional wongdoing," as it applies to a given

heal th care provider rendering energency nedi cal services and

care, nmeans conduct that a health care provider knew, at the

tine he or she rendered the services, would result in injury

affecting the life or health of another.

Section 5. |If any provision of this act or its application

to any person or circunstance is held invalid, the invalidity

does not affect other provisions or applications of this act

whi ch can be given effect without the invalid provision or
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417| application, and to this end the provisions of this act are

418 sever abl e.

419 Section 6. This act shall take effect July 1, 2003, and

420 applies to any cause of action filed after June 30, 2003.
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