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Florida Senate - 2003 CS for SB 1680

By the Committee on Banking and | nsurance; and Senators Posey
and Fasano

311-2014-03
A bill to be entitled

An act relating to the unauthorized sal e of

i nsurance; providing a short title; anending s.
624. 155, F.S.; providing a civil renedy for
consuners agai nst unaut hori zed i nsurers for
unpai d clainms; anending s. 624.401, F.S.
providing crinmnal penalties for an entity
transacting i nsurance without a certificate of
authority; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Pete Or

| nsurance Anti-Fraud Act."

Section 2. Section 624.155, Florida Statutes, is
amended to read:

624.155 CGivil renedy. --

(1) Any person may bring a civil action against an

i nsurer when such person is danmaged
(a) By a violation of any of the follow ng provisions
by the insurer:
1. Section 626.9541(1) (i), (0), or (X);
Section 626. 9551;
Section 626.9705;
Section 626.9706;
Section 626.9707; or
6. Section 627.7283.
(b) By the conmission of any of the follow ng acts by

A A

the insurer:
1. Not attenpting in good faith to settle clains when
under all the circunstances, it could and shoul d have done so,
1
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had it acted fairly and honestly toward its insured and with
due regard for her or his interests;

2. Making clainms paynents to insureds or beneficiaries
not acconpani ed by a statenent setting forth the coverage
under which paynents are bei ng nade; or

3. Except as to liability coverages, failing to
promptly settle clains, when the obligation to settle a claim
has becone reasonably clear, under one portion of the
i nsurance policy coverage in order to influence settlenents
under other portions of the insurance policy coverage.

Not wi t hst andi ng the provisions of the above to the contrary, a
person pursuing a renedy under this section need not prove
that such act was committed or perfornmed with such frequency
as to indicate a general business practice.

(2) Any party may bring a civil action against an

unaut hori zed insurer if such party is damaged by a viol ation

of s. 624.401 by the unauthorized insurer

(3)t2)y(a) As a condition precedent to bringing an
action under this section, the departnent and the authorized
i nsurer nust have been given 60 days' witten notice of the
violation. |f the departnent returns a notice for |ack of
specificity, the 60-day tine period shall not begin until a
proper notice is fil ed.

(b) The notice shall be on a form provided by the
departnment and shall state with specificity the foll ow ng
i nformation, and such other infornmation as the departnment nay
require:

1. The statutory provision, including the specific
| anguage of the statute, which the authorized insurer
al | egedl y vi ol at ed.
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2. The facts and circunstances giving rise to the
vi ol ation.

3. The name of any individual involved in the
vi ol ati on.

4. Reference to specific policy language that is
relevant to the violation, if any. |f the person bringing the
civil actionis athird party claimnt, she or he shall not be
required to reference the specific policy |language if the
aut hori zed insurer has not provided a copy of the policy to
the third party claimant pursuant to witten request.

5. A statenent that the notice is given in order to
perfect the right to pursue the civil renmedy authorized by
this section.

(c) Wthin 20 days of receipt of the notice, the
departnment may return any notice that does not provide the
specific information required by this section, and the
departnent shall indicate the specific deficiencies contained
in the notice. A determnation by the departnent to return a
notice for lack of specificity shall be exenpt fromthe
requi renments of chapter 120.

(d) No action shall lie if, within 60 days after
filing notice, the damages are paid or the circunstances
giving rise to the violation are corrected.

(e) The authorized insurer that is the recipient of a
notice filed pursuant to this section shall report to the
departnment on the disposition of the alleged violation

(f) The applicable statute of linmtations for an
action under this section shall be tolled for a period of 65
days by the mailing of the notice required by this subsection
or the mailing of a subsequent notice required by this
subsecti on.
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(4) 3y Upon adverse adjudication at trial or upon
appeal, the authorized insurer shall be liable for danages,
together with court costs and reasonable attorney's fees
incurred by the plaintiff.

(5) 4> No punitive damages shall be awarded under this
section unless the acts giving rise to the violation occur
wi th such frequency as to indicate a general business practice
and these acts are:

(a) WIIful, wanton, and nali ci ous;

(b) In reckless disregard for the rights of any
i nsured; or

(c) In reckless disregard for the rights of a
beneficiary under a life insurance contract.

Any person who pursues a clai munder this subsection shal
post in advance the costs of discovery. Such costs shall be
awarded to the authorized insurer if no punitive danages are
awarded to the plaintiff.

(6) 5y This section shall not be construed to
authori ze a class action suit against an authorized insurer or
a civil action against the departnent, its enployees, or the
I nsurance Conmi ssioner, or to create a cause of action when an
authori zed & health insurer refuses to pay a claimfor
rei mbursenent on the ground that the charge for a service was
unreasonably high or that the service provided was not
nedi cal | y necessary.

(7)t6) In the absence of expressed | anguage to the
contrary, this section shall not be construed to authorize a
civil action or create a cause of action against an authorized
insurer or its enployees who, in good faith, rel ease
i nformati on about an insured or an insurance policy to a | aw
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1| enforcenent agency in furtherance of an investigation of a

2| crimnal or fraudulent act relating to a notor vehicle theft

3| or a nmotor vehicle insurance claim

4 (8)¢t#- The civil renmedy specified in this section does

5] not preenpt any other renedy or cause of action provided for

6 | pursuant to any other statute or pursuant to the common | aw of
7| this state. Any person nay obtain a judgnent under either the
8 | comon-l aw renedy of bad faith or this statutory renedy, but

9| shall not be entitled to a judgnent under both renedies. This
10 | section shall not be construed to create a comon-| aw cause of
11| action. The damages recoverable pursuant to this section

12 | shall include those damages which are a reasonably foreseeabl e
13 | result of a specified violation of this section by the

14 | aut hori zed insurer and may include an award or judgnent in an
15 | anount that exceeds the policy limts.

16 Section 3. Section 624.401, Florida Statutes, is

17 | anended to read:

18 624.401 Certificate of authority required.--

19 (1) No person shall act as an insurer, and no insurer
20| or its agents, attorneys, subscribers, or representatives

21| shall directly or indirectly transact insurance, in this state
22 | except as authorized by a subsisting certificate of authority
23 | issued to the insurer by the departnent, except as to such

24 | transactions as are expressly otherwi se provided for in this
25| code.

26 (2) No insurer shall fromoffices or by personnel or
27 | facilities located in this state solicit insurance

28 | applications or otherw se transact insurance in another state
29 | or country unless it holds a subsisting certificate of

30| authority issued to it by the departnment authorizing it to

31 | transact the sane kind or kinds of insurance in this state.
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(3) This state hereby preenpts the field of regulating
insurers and their agents and representatives; and no county,
city, municipality, district, school district, or politica
subdi vi sion shall require of any insurer, agent, or
representative regul ated under this code any authorization
permt, or registration of any kind for conducting
transactions | awful under the authority granted by the state
under this code.

(4) (a) Any person who acts as an insurer, transacts
i nsurance, or otherw se engages in insurance activities in
this state without a certificate of authority in violation of
this section comits insurance fraud, punishable as provided
i n paragraph (b)a—fetony—of—the—thirddegree—punishable—as
providetd—in—Ss—775-082—s—775-083—0o+—s—7+5-084.

(b) If the anount of any insurance prem umcoll ected

with respect to any violation of this section:

1. Is less than $20,000, the offender commits a fel ony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, and the offender shall be sentenced to
a mnimumtermof inprisonnent of 1 year.

2. |Is $20,000 or nore, but less than $100, 000, the
of fender commts a felony of the second degree, punishable as
provided ins. 775.082, s. 775.083, or s. 775.084, and the
of fender shall be sentenced to a mninumtermof inprisonnment
of 18 nont hs.

3. Is $100,000 or nore, the offender commits a fel ony

of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, and the offender shall be sentenced to
a mnimumtermof inprisonment of 2 years.

Section 4. This act shall take effect July 1, 2003.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 1680

3

4| The conmittee substitute does the foll ow ng:

5] - Del etes the provision authorizing a civil action_ by a
party danaged by a representative of an unauthorized

6 I nsurer.

71 - Del etes the section that provides that persons
representlnP unaut hori zed i nsurers shall be personally

8 |iable for Iosses or clains not paid by unauthorized

9 i nsurers.

- Del et es Penalty provi si ons_ agai nst i nsurance agents for

10 representing uhaut horized inSurers.

11 ] - Del etes the section pertaining to the reporting and
taxation of independently procCured coverage applying to

12 unaut hori zed i nsurers.

13 ] - Del etes the provision which adds specified crines to the
O fense Severity Ranking Chart | aw under the Crininal

14 Puni shnent Code?

15

16

17

18

19

20

21

22

23

24

25
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27

28

29

30

31
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