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HB 1749

CHAMBER ACTI ON

The Conmittee on Appropriations reconmends the follow ng:

Committee Substitute
Renmove the entire bill and insert:
A Dbill to be entitled

An act relating to probate and trusts; amending s.

731.103, F.S.; providing that fact that m ssing person was

subject to a specific peril of death is evidence for a

finding of a presunptive death; anending ss. 731.201 and
731.303, F.S.; revising the conflict of interest standard

in the definitions of “beneficiary,” “devisee,”
“interested person,” and in judicial orders binding the
trustee; anmending s. 732.217, F.S.; elimnating

requi renent that property be honestead property to be
excepted fromthe application of the Florida Uniform

Di sposition of Community Property Rights at Death Act;

anmending s. 732.502, F.S.; providing that mlitary

testanmentary instrunments executed pursuant to federal |aw

are valid in this state; anending s. 732.603, F. S.;
revising | anguage with respect to antilapse provisions;

anending s. 733.205, F.S.; revising |l anguage with respect

to the probate of notarial wlls; anmending s. 733.212,

F.S.; revising |language with respect to the notice of
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29 adm ni stration; anending s. 733.2121, F.S.; revising the
30 time in which notice to creditors nust be served; anmending
31 s. 733.608, F.S.; revising |anguage with respect to the
32 general power of the personal representative; anending s.
33 733.609, F.S.; revising | anguage with respect to awardi ng
34 t axabl e costs and attorney’s fees with respect to inproper
35 exerci se of power or the breech of fiduciary duty;
36 anmending s. 734.1025, F.S., to conformto the anendnent to
37 s. 732.502, F.S.; anending s. 735.2063, F.S.; revising
38 | anguage with respect to notice to creditors; anending s.
39 737.106, F.S.; revising |language with respect to revocable
40 trust prior to dissolution of marriage; anmending s.
41 737.2035, F.S.; revising |anguage with respect to costs
42 and attorney’'s fees in trust proceedings; anending s.
43 737.204, F.S.; revising |l anguage with respect to
44 proceedi ngs for review of enploynent of agents and review
45 of conpensation of trustee and enpl oyees of trust;
46 anending s. 737.404, F.S.; revising | anguage with respect
47 to powers exercisable by joint trustees; creating s.
48 737.6035, F.S.; providing antil apse provision with respect
49 to inter vivos trusts under certain circunstances;
50 amending s. 737.627, F.S.; revising | anguage with respect
51 to costs and attorney’s fees; reenacting ss. 709.08 and
52 717.1243, F.S., to incorporate by reference the anendnent
53 of s. 731.201, F.S.; reenacting ss. 660.46, 731.302,
54 737.303, and 737.307, F.S., to incorporate by reference
55 the amendnent to s. 731.303, F.S.; reenacting s. 382.025,
56 F.S., to incorporate by reference the anendnent to s.
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57 732.502, F.S.; reenacting ss. 732.604 and 732.801, F.S.
58 to incorporate by reference the amendnent to s. 732. 603,
59 F.S.; reenacting s. 733.701, F.S., to incorporate by
60 reference the anendnent to s. 733.2121, F.S.; reenacting
61 s. 63.182, F.S., to incorporate by reference the anendnent
62 tos. 95.031, F.S.; providing an effective date.

63
64| Be It Enacted by the Legislature of the State of Florida:
65
66 Section 1. Subsection (3) of section 731.103, Florida

67| Statutes, is anmended to read:

68 731.103 Evidence as to death or status.--In proceedi ngs

69| under this code, the rules of evidence in civil actions are

70| applicable unless specifically changed by the code. The

71| followng additional rules relating to determ nation of death

72| and status are applicable:

73 (3) A person who is absent fromthe place of his or her

74| last known domicile for a continuous period of 5 years and whose
75| absence is not satisfactorily explained after diligent search

76| and inquiry is presuned to be dead. The person's death is

77| presuned to have occurred at the end of the period unless there
78| is evidence establishing that death occurred earlier. Evidence

79| show ng that the absent person was exposed to a specific peri

80 of death nay be a sufficient basis for the court determ ning at

81| any tine after such exposure that he or she died Iess than 5

82| years after the date on which his or her absence commenced. A

83| petition for this determnation shall be filed in the county in

84| Florida where the decedent maintained his or her domcile or in
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85| any county of this state if the decedent was not a resident of

86| Florida at the time his or her absence commenced.

87 Section 2. Subsections (2), (9), and (21) of section
88| 731.201, Florida Statutes, are anended to read:
89 731.201 Ceneral definitions.--Subject to additional

90| definitions in subsequent chapters that are applicable to

91| specific chapters or parts, and unless the context otherw se

92| requires, in this code, in s. 409.9101, and in chapters 737,

93| 738, and 744:

9 (2) “Beneficiary" nmeans heir at lawin an intestate estate
95| and devisee in a testate estate. The term "beneficiary" does not
96| apply to an heir at |law or a devisee after that person's

97| interest in the estate has been satisfied. In the case of a

98| devise to an existing trust or trustee, or to a trust or trustee
99| described by wll, iathe-absenceof—a—contlet—ofinterestof
100| thetrust— the trustee is a beneficiary of the estate. Except as
101| otherwi se provided in this subsection, the beneficiary of the

102| trust is not a beneficiary of the estate of which that trust or

103| the trustee of that trust is a beneficiary. However, if each

104| trustee is also a personal representative of the estate, the

105| beneficiary or beneficiaries of the trust as defined in s.
106| 737.303(4)(b) shall be regarded as a beneficiary of the estate

107 : | i cial . I . | i e
108| of the trust andis—inthe absence of a conflict of Interest of

109| the trust—not—a beneficiary of the estate.

110 (9) “Devisee" nmeans a person designated in a will or trust

111| to receive a devise. Except as otherw se provided in this

112| subsection, in the case of a devise to an existing trust or
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113| trustee, or to a trust or trustee of a trust described by wll,

114 the trust or trustee, rather than the beneficiaries of the

115 trust, is the devisee. However, if each trustee is also a

116 personal representative of the estate, the beneficiary or

117| beneficiaries of the trust as defined in s. 737.303(4)(b) shal
118| be regarded as a devi see Fhebeneficiariesof the trust are not
119| dewi-sees.

120 (21) “Interested person” neans any person who may

121| reasonably be expected to be affected by the outcone of the

122| particular proceeding involved. In any proceeding affecting the
123| estate or the rights of a beneficiary in the estate, the

124\ personal representative of the estate shall be deened to be an
125| interested person. In any proceeding affecting the expenses of
126 the adm nistration and obligations of a decedent's estate, or
127) any clains described in s. 733.702(1), the trustee of a trust
128| described in s. 733.707(3) is an interested person in the

129| adm nistration of the grantor's estate. The term does not

130| include a beneficiary who has received conplete distribution.
131| The neaning, as it relates to particul ar persons, may vary from
132 tine to time and nust be determ ned according to the particul ar

133| purpose of, and matter involved in, any proceedi ngs.

134 Section 3. Section 731.303, Florida Statutes, is anended
135 to read:
136 731. 303 Representation.--In the admnistration of or in

137| judicial proceedings involving estates of decedents or trusts,
138| the follow ng apply:
139 (1) Persons are bound by orders binding others in the

140| fol |l owi ng cases:
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141 (a) Oders binding the sole holder or all coholders of a
142| power of revocation or a general, special, or limted power of
143| appoi ntnent, including one in the formof a power of anmendnent
144| or revocation to the extent that the power has not becone

145| unexercisable in fact, bind all persons to the extent that their
146| interests, as persons who may take by virtue of the exercise or
147| nonexerci se of the power, are subject to the power.

148 (b) To the extent there is no conflict of interest between

149| them or anobng the persons represented:

150 1. Oders binding a guardian of the property bind the
151| ward.

152 2. Orders binding a trustee bind beneficiaries of the
153| trust in proceedings to probate a will, in establishing or

154 adding to a trust, in reviewing the acts or accounts of a prior
155| fiduciary, and in proceedings involving creditors or other third

156| parties. However, for purposes of this section, a conflict of

157| interest shall be deened to exi st when each trustee of a trust

158 that is a beneficiary of the estate is al so a personal

159| representative of the estate.

160 3. Oders binding a personal representative bind persons
161| interested in the undistributed assets of a decedent's estate,
162| in actions or proceedi ngs by or against the estate.

163 (c) An unborn or unascertained person, or a mnor or any
164| other person under a legal disability, who is not otherw se
165| represented is bound by an order to the extent that person's
166| interest is represented by another party having the sane or

167| greater quality of interest in the proceedi ng.
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168 (2) Oders binding a guardi an of the person shall not bind
169 the ward.
170 (3) In judieral proceedings involving the adm nistration
171| of estates or trusts, notice is required as foll ows:
172 (a) Notice as prescribed by | aw theFlorida—ProbateRules

173| shall be given to every interested person, or to one who can

174 bind the interested person as described in paragraph (1)(a) or
175| paragraph (1)(b). Notice may be given both to the interested

176| person and to anot her who can bind himor her.

177 (b) Notice is given to unborn or unascertai ned persons who
178| are not represented pursuant to paragraph (1)(a) or paragraph
179 (1)(b) by giving notice to all known persons whose interests in
180| the proceedings are the sanme as, or of a greater quality than,
181| those of the unborn or unascertained persons.

182 (4) If the court determ nes that representation of the

183| interest would otherw se be inadequate, the court may, at any
184| tinme, appoint a guardian ad litemto represent the interests of
185| an incapacitated person, an unborn or unascertai ned person, a
186/ m nor or any other person otherw se under a legal disability, or
187| a person whose identity or address is unknown. |f not precluded
188 by conflict of interest, a guardian ad |litem my be appointed to
189| represent several persons or interests.

190 (5) Wen a sole holder or coholder of a general, special,
191 or limted power of appointnent, including an exercisable power
192| of anendnment or revocation over property in an estate or trust,
193| is bound by:

194 (a) Agreements, waivers, consents, or approvals; or
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195 (b) Accounts, trust accountings, or other witten reports

196| that adequately disclose matters set forth therein,
197
198/ then all persons who may take by virtue of, and whose interests
199| are subject to, the exercise or nonexercise of the power are
200 al so bound, but only to the extent of their interests which

201| could otherwi se be affected by the exerci se or nonexerci se of
202| the power.

203 Section 4. Subsection (2) of section 732.217, Florida
204| Statutes, is anended to read:
205 732.217 Application.--Sections 732.216-732.228 apply to

206 the disposition at death of the follow ng property acquired by a
207 married person:

208 (2) Real property, except honestead—and real property held
209| as tenants by the entirety, which is located in this state, and

210| whi ch:

211 (a) Was acquired with the rents, issues, or incone of, the
212| proceeds from or in exchange for, property acquired as, or

213| which becane and renmai ned, community property under the | aws of

214| another jurisdiction; or

215 (b) Is traceable to that community property.

216 Section 5. Subsections (3) and (4) of section 732.502,

217 Florida Statutes, are renunbered as subsections (4) and (5),

218| respectively, and a new subsection (3) is added to said section,
219| to read:

220 732.502 Execution of wills.--Every will nust be in witing
221| and executed as foll ows:
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222 (3) Any will executed as a nmlitary testanentary
223| instrunent in accordance with Section 1044d of Title 10 United
224| States Code, Chapter 53, by a person who is eligible for

225| mlitary |legal assistance is valid as a will in this state.

226 Section 6. Paragraph (c) of subsection (1) and paragraph
227 (c) of subsection (2) of section 732.603, Florida Statutes, are
228| anended to read:

229 732.603 Antil apse; deceased devisee; class gifts.--Unless
230 a contrary intention appears in the wll:

231 (1) If a devisee or a beneficiary of a trust created by a
232 will who is a grandparent, or a lineal descendant of a

233| grandparent, of the testator:

234 (c) Is required by the will or by operation of lawto be

235| treated as having predeceased the testator,
236
237 then the descendants of the devisee or beneficiary take per

238| stirpes in place of the deceased devisee or beneficiary. A

239| person who woul d have been a devisee under a class gift if that

240| person had survived the testator shall be a devisee for purposes
2411 of this section whether that person died before or after the

242| execution of the will.

243 (2) If a devisee or a beneficiary of a trust created by a
244 will who is not a grandparent, or a descendant of a grandparent,
245 of the testator:

246 (c) Is required by the will or by operation of |law to be

247| treated as having predeceased the testator,
248
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249 then the testanentary disposition to the devisee or beneficiary
250| shall |apse unless an intention to substitute another appears in
251 the will
252 Section 7. Subsection (1) of section 733.205, Florida
253| Statutes, is anended to read:
254 733.205 Probate of notarial wll.--
255 (1) Wien a copy of a notarial will in the possession of a

256 notary entitled to its custody in a foreign state or country,
257 the laws of which state or country require that the will renmain
258 in the custody of the notary, duly authenticated by the notary,
259 whose official position, signature, and seal of office are

260 further authenticated by an American consul, vice consul, or
261| other Anerican consular officer within whose jurisdiction the

262 notary is a resident, or whose official position, signature, and

263| seal of office have been authenticated according to the

264 requirenents of the Hague Convention of 1961, is presented to

265| the court, it may be admtted to probate if the original could

266 have been admitted to probate in this state.

267 Section 8. Paragraph (c) of subsection (1) of section

268| 733.212, Florida Statutes, is amended to read:

269 733.212 Notice of administration; filing of objections.--
270 (1) The personal representative shall pronptly serve a

271| copy of the notice of adm nistration on the follow ng persons
272 who are known to the personal representative:
273 (c) The trustee of any trust described in s. 733.707(3)

274 and each beneficiary of the trust as defined in s.

275 737.303(4)(b), if each trustee is also a personal representative
276| of the estate; and
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277
278/ in the manner provided for service of formal notice, unless
279| served under s. 733.2123. The personal representative nmay

280 simlarly serve a copy of the notice on any devi sees under a
281| known prior will or heirs or others who claimor may claiman

282 interest in the estate.

283 Section 9. Subsection (1) of section 733.2121, Florida
284| Statutes, is anended to read:

285 733.2121 Notice to creditors; filing of clains.--

286 (1) Unless creditors' clains are otherwi se barred by s.

287 733.710, the personal representative shall pronptly publish a
288| notice to creditors. The notice shall contain the nanme of the
289 decedent, the file nunber of the estate, the designation and

290| address of the court in which the proceedi ngs are pendi ng, the
291| nane and address of the personal representative, the nane and
292| address of the personal representative's attorney, and the date
293| of first publication. The notice shall state that creditors nust
294| file clains against the estate with the court during wthin the
295| time periods set forth ins. ss— 733.702 and—733—710, or be

296| forever barred.

297 Section 10. Subsection (2) of section 733.608, Florida
208| Statutes, is anended, and subsections (3)-(13) are added to said
299| section, to read:

300 733.608 Ceneral power of the personal representative.--
301 (2) |If property that reasonably appears to the persona
302 representative to be protected honestead is not occupi ed by +n

303| the—possession—of a person who appears to have an interest in
304 the property, the personal representative is authorized, but not
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305 required, to take possession of that property for the limted
306/ purpose of preserving, insuring, and protecting it for the
307| person having an interest in the property heir—or—devisee

308| pending a determ nation of its honestead status. |If the personal

309| representative takes possession of that property, any rents and
310 revenues nay be collected by the personal representative for the
311| account of the heir or devisee, but the personal representative
312 shall have no duty to rent or otherw se nake the property

313| productive.

314 (3) If the personal representative expends funds or incurs

315| obligations to preserve, maintain, insure, or protect the

316| property referenced in subsection (2), the personal

317| representative shall be entitled to a lien on that property and

318| its revenues to secure repaynent of those expenditures and

319| obligations incurred. These expenditures and obligations

320 incurred, including, but not limted to, fees and costs, shal

321| constitute a debt owed to the personal representative that is

322| charged agai nst and which nay be secured by a lien on the

323| protected honestead, as provided in this section. The debt shal

324| include any anounts paid for these purposes after the decedent’s

325| death and prior to the personal representative' s appointnent to

326 the extent later ratified by the personal representative in the

327| court proceeding provided for in this section.

328 (a) On the petition of the personal representative or any

329| interested person, the court having jurisdiction of the

330 administration of the decedent’s estate shall adjudicate the

331] anmount of the debt after fornmal notice to the persons appearing

332 to have an interest in the property.
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333 (b) The persons having an interest in the protected

334| honestead shall have no personal liability for the repaynent of

335| the above noted debt. The personal representative nay enforce

336| paynent of the debt through any of the foll ow ng nethods:

337 1. By foreclosure of the lien as provided in this section;

338 2. By offset of the debt against any other property in the

339| personal representative' s possession that otherw se would be

340| distributable to any person having an interest in the protected

341| honestead, but only to the extent of the fraction of the total

342| debt owed to the personal representative the nunerator of which

343| is the value of that person’s interest in the protected

344 honmestead and the denom nator of which is the total value of the

345| protected honestead; or

346 3. By offset of the debt against the revenues fromthe

347| protected honestead received by the personal representative.

348 (4) The personal representative’'s lien shall attach to the

349| property and take priority as of the date and tine a notice of

350 that lien is recorded in the official records of the county

351 where that property is |located and the |lien may secure

352| expenditures and obligations incurred, including, but not

353 limted to, fees and costs made before or after recording the

354| notice. The notice of lien may be recorded prior to the

355| adjudication of the anobunt of the debt. The notice of |ien al so

356| shall be filed in the probate proceeding but failure to do so

357 shall not affect the validity of the lien. A copy of the notice

358 of lien shall be served by formal notice upon each person

359| appearing to have an interest in the property. The notice of

360 lien shall state:
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361 (a) The nane and address of the personal representative

362| and the personal representative’'s attorney;

363 (b) The legal description of the property;

364 (c) The nane of the decedent and al so, to the extent known

365 to the personal representative, the nanme and address of each

366| person appearing to have an interest in the property; and

367 (d) That the personal representative has expended or is

368| obligated to expend funds to preserve, nmaintain, insure, and

369| protect the property and that the |ien stands as security for

370 recovery of those expenditures and obligations incurred,

371 including, but not limted to, fees and costs.
372

373| Substantial conpliance with the foregoing provisions shal

374 render the notice in conportnent with this section.

375 (5) The lien shall term nate upon the earliest of:

376 (a) Recording a satisfaction or rel ease signed by the

377 personal representative in the official records of the county

378| where the property is |ocated;

379 (b) The discharge of the personal representative when the

380| estate administration is conpl ete;

381 (c) One year fromthe recording of the lien in the

382| official records unless a proceeding to determ ne the debt or

383| enforce the lien has been filed; or

384 (d) The entry of an order releasing the |ien.

385 (6) Wthin 14 days after receipt of the witten request of

386| any interested person, the personal representative shall deliver

387| to the requesting person at a place desighated in the witten

388| request an estoppel letter setting forth the unpaid bal ance of
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389| the debt secured by the lien referred to in this section. After

390| conplete satisfaction of the debt secured by the lien, the

391| personal representative shall record within 30 days after

392| conplete paynent, a satisfaction of the lien in the official

393| records of the county where the property is located. If a

394| judicial proceeding is necessary to conpel conpliance with the

395| provisions of this subsection, the prevailing party shall be

39| entitled to an award of attorney’s fees and costs.

397 (7) The lien created by this section may be foreclosed in

398 the manner of foreclosing a nortgage under the provisions of
399| chapter 702.

400 (8 In any action for enforcenment of the debt described in

401| this section, the court shall award taxable costs as in chancery

402| actions, including reasonable attorney’ s fees.

403 (9) A personal representative entitled to recover a debt

404| for expenditures and obligations incurred, including, but not

405/ limted to, fees and costs, under this section may be relieved

406| of the duty to enforce collection by an order of the court

407| finding:
408 (a) That the estimated court costs and attorney’s fees in

409| collecting the debt will approxi nate or exceed the anmount of the

410 recovery; or

411 (b) That it is inpracticable to enforce collection in view

412 of the inprobability of collection.

413 (10) A personal representative shall not be liable for

414 failure to attenpt to enforce collection of the debt if the

415| personal representative reasonably believes it would have been

416| econom cally inpracticabl e.
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417 (11) The personal representative shall not be |liable for

418 failure to take possession of the protected honestead or to

419| expend funds on its behalf. In the event that the property is

420 determ ned by the court not to be protected honestead,

421| subsections (2)-(10) shall not apply and any |iens previously

422 filed shall be deened rel eased upon recording of the order in

423 the official records of the county where the property is
424| | ocat ed.
425 (12) Upon the petition of an interested party to

426| accomodate a sale or the encunbrance of the protected

427\ honestead, the court may transfer the lien provided for in this

428| section fromthe property to the proceeds of the sale or

429| encunbrance by requiring the deposit of the proceeds into a

430| restricted account subject to the lien. The court shall have

431| continuing jurisdiction over the funds deposited. The

432| transferred lien shall attach only to the amount asserted by the

433| personal representative and any proceeds in excess of that

434| anmount shall not be subject to the |lien or otherwi se restricted

435/ under this section. Alternatively, the personal representative

436| and the apparent owners of the protected honestead nay agree to

437| retain in escrow the anbunt demanded as rei nbursenent by the

438/ personal representative, to be held there under the continuing

439| jurisdiction of the court pending a final determ nation of the

440! amount properly rei nbursable to the personal representative

4411 under this section.

442 (13) This act shall apply to estates of decedents dying

443 after the date on which this act becones | aw
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444 Section 11. Section 733.609, Florida Statutes, is amended
445| to read:
446 733.609 | nproper exercise of power; breach of fiduciary
447 duty. —
448 (1) A personal representative's fiduciary duty is the sane

449 as the fiduciary duty of a trustee of an express trust, and a
450( personal representative is |liable to interested persons for

451 damage or |loss resulting fromthe breach of this duty. In al

452| actions for breach of fiduciary duty or challenging the exercise
453 of or failure to exercise a personal representative's powers,
454/ the court shall award taxable costs as in chancery actions,

455| including attorney's fees.

456 (2) Wihen awardi ng taxabl e costs, including attorney’s

457| fees, under this section, the court in its discretion may direct

458| paynent froma party’s interest, if any, in the estate or enter

459| a judgnent which may be satisfied fromother property of the
460| party, or both.

461 (3) This section shall apply to all proceedi ngs commenced

462| hereunder after the effective date, without regard to the date
463| of the decedent’s death.

464 Section 12. Subsection (1) of section 734.1025, Florida
465| Statutes, is anended to read:
466 734.1025 Nonresident decedent's testate estate with

467| property not exceeding $50,000 in this state; determ nation of
468| cl ains. --

469 (1) Wen a nonresident decedent dies testate and | eaves
470 property subject to admnistration in this state the gross val ue
471 of which does not exceed $50,000 at the date of death, the

Page 17 of 31
CODING: Words stricken are deletions; words underlined are additions.



F L ORI DA H O U S E O F R EPRESENTATI V E S

O
HB 1749 2003
cs

472 foreign personal representative of the estate before the

473| expiration of 2 years after the decedent's death may file in the
474 circuit court of the county where any property is |ocated an

475| authenticated transcript of so nuch of the foreign proceedi ngs
476 as will show the will and beneficiaries of the estate, as

477\ provided in the Florida Probate Rules. The court shall admt the
478 will and any codicils to probate if they conply with s.

479| 732.502(1), et (2), or (3).

480 Section 13. Section 735.2063, Florida Statutes, is anmended
481| to read:

482 735.2063 Notice to creditors. --

483 (1) Any person who has obtained an order of sunmary

484 adm nistration may publish a notice to creditors according to
485| the relevant requirenents of s. 733.2121, notifying all persons
486 having clains or demands agai nst the estate of the decedent that
487 an order of summary adm ni stration has been entered by the

488 court. The notice shall specify the total value of the estate
489| and the nanmes and addresses of those to whomit has been

490| assigned by the order.

491 (2) If proof of publication of the notice is filed with
492 the court, all clains and denmands of creditors against the

493| estate of the decedent who are not known or are not reasonably
494| ascertainable shall be forever barred unless the clains and

495/ demands are filed with the court within 3 nonths after the first
496 publication of the notice.

497 Section 14. Section 737.106, Florida Statutes, is amended
498| to read:
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499 737.106 Revocable trust prior to dissolution of

500 marriage.--Unless the trust instrunment or the judgnment for

501| dissolution of marriage or divorce expressly provides ot herw se,
502| if a revocable trust is executed by a husband or wife as settlor

503| prior to annulnment of the marriage or entry of a judgnent for

504| dissolution of marriage or divorce of settlor fromsettlor's
505 spouse, then any provision of the trust which affects the

506 settlor's divereced spouse will becone void upon annul nent of the

507 marriage or entry of the judgnent of dissolution of marriage or

508 divorce, and any such trust will be adm nistered and construed
509| as if the settlor's dinvoreced spouse had died on the date of the

510 annul nent or upon entry of the judgnent for dissolution of

511 marriage or divorce.

512 Section 15. Subsection (2) of section 737.2035, Florida
513| Statutes, is anended to read:

514 737.2035 Costs and attorney's fees in trust proceedings.--
515 (2) Any attorney who has rendered services to a trust may

516 be awarded reasonabl e conpensation fromthe trust. The attorney

517 may apply to the court for an order awarding attorney's fees,
518/ and, after notice and service upon the trustee and al
519 beneficiaries entitled to an accounting under s. 737.303, the

520 court shall enter its order on the fee application.

521 Section 16. Section 737.204, Florida Statutes, is anended
522| to read:
523 737.204 Proceedings for review of enploynent of agents and

524 review of conpensation of trustee and enpl oyees of trust.--
525 (1) After notice to all interested persons, the court may

526| review the propriety of the enploynent by a trustee of any
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527| person, including any attorney, auditor, investnment adviser, or
528| other specialized agent or assistant, and the reasonabl eness of
529| any the conpensation paid to that ef—any person or to se

530| enployed-andof the conpensationdetermned-by the trustee for
531| his—or-her own services.—A person-who-has received excessive
532 i

533| excess

534 (2) If the settlor's estate is being probated, and the
535| settlor’'s trust or the trustee of the settlor’s trust is a

536/ beneficiary under the settlor’s will, the trustee, any person

537 enployed by the trustee the—atterney, or any interested person
538 may have the propriety of enploynent and the reasonabl eness of

539 the conpensation of the trustee or any person enployed by the
540 trustee determ ned in the probate proceeding.

541 (3) The burden of proof of propriety of the enploynent and

542| the reasonabl eness of the conpensation shall be upon the trustee

543| and the person enployed by the trustee. Any person who is

544 deternmi ned to have recei ved excessive conpensation froma trust

545| for services rendered nay be ordered to nmke appropriate refunds
516 ’ | hi . I L hall

547| either—

548 5 . L I . I

549| provi-ded for-service of formal-notice under s 731301 together
550 " . isi he i I I

551 I - be filod I I - i

550 o F I . Y - I L I

553| considered-ex—parte—and-such-notice shall -he sufficient forthe
554 . uricdiot] F hi i I
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555| personreceivingformalnotice totheextentof the persoen-s
556  interestin-the trust, or

557 an bt ain iurisdieti . I .
558| other—manner perm-tted by law
559 (4) Court proceedings to determ ne reasonabl e conpensation

560 of a trustee or any person enployed by a trustee, if required,

561 are a part of the trust adm nistration process. The costs,

562| including attorney’s fees, of the person assum ng the burden of

563| proof of propriety of the enpl oynent and reasonabl eness of the

564| conpensation shall be deternmined by the court and paid fromthe

565 assets of the trust unless the court finds the conpensati on paid

566| or requested to be substantially unreasonable. The court shal

567 direct fromwhich part of the trust assets the conpensation

568| shall be pai d Persons—given—notice—asprovidedinthis—section
569| shall—beboundby—all—orders—enteredonthepetition.

570 (5) The court may determ ne reasonabl e conpensation for a

571| trustee or any person enployed by a trustee w thout receiving

572| expert testinony. Any party nay offer expert testinony after

573 notice to interested persons. |f expert testinony is offered, a

574| reasonabl e expert witness fee shall be awarded by the court and

575| paid fromthe assets of the trust. The court shall direct from

576 which part of the trust assets the fee shall be paid.

577 (6) Persons given notice as provided in this section shal

578| be bound by all orders entered on the petition.

579 (7) In a proceedi ng pursuant to subsection (2), the

580 petitioner may serve fornmal notice as provided in the Florida

581| Probate Rules, and such notice shall be sufficient for the court
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582| to acquire jurisdiction over the person receiving it to the

583| extent of the person’s interest in the trust.
584 Section 17. Subsection (1) of section 737.404, Florida

585| Statutes, is anended to read:

586 737.404 Powers exercisable by joint trustees; liability.--
587 (1) Any power vested in three or nore trustees may be

588| exercised by a majority, but a trustee who has not joined in

589 exercising a power is not liable to the beneficiaries or to

590| others for the consequences of the exercise, and a dissenting
591| trustee is not liable for the consequences of an action aet in
592 which the dissenting trustee he—er—she joins at the direction of
503 the majority of the trustees if the dissent is dissenting

594| t+rustee expressed his—orher—dissent in witing to the other any
595 ef—his—or—her cotrustees at or before the tine of the action

596| jeinder.

597 Section 18. Section 737.6035, Florida Statutes, is created
598| to read:

599 737.6035 Antil apse; deceased trust beneficiary; class

600| gifts.--Unless a contrary intention appears in the inter vivos
601 trust:

602 (1) If a beneficiary of an inter vivos trust who is a

603| grandparent, or a lineal descendant of a grandparent, of the

604| grantor:
605 (a) Is dead at the tine of the execution of the inter

606 vivos trust or at the termnation of a trust interest created by

607 an inter vivos trust;

608 (b) Fails to survive the grantor; or
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609 (c) Is required by the inter vivos trust or by operation

610| of law to be treated as having predeceased the grantor;
611

612| then the descendants of the trust beneficiary take per stirpes

613| in place of the deceased beneficiary. A person who woul d have

614 been a trust beneficiary under a class gift if that person had

615| survived the grantor shall be a trust beneficiary for purposes

616 of this section regardl ess of whether that person died before or

617| after the execution of the inter vivos trust.

618 (2) If a trust beneficiary of an inter vivos trust who is

619 not a grandparent, or a descendant of a grandparent, of the

620| grantor:
621 (a) |Is dead at the tine of the execution of the inter

622| vivos trust or at the termnation of a trust interest created in

623 an inter vivos trust;

624 (b) Fails to survive the grantor; or

625 (c) Is required by the inter vivos trust or by operation

626 of law to be treated as havi ng predeceased t he grantor;
627
628 then the trust disposition to the trust beneficiary shall | apse

629 unless an intention to substitute another appears in the inter

630| vivos trust.

631 (3) This section shall apply to all inter vivos trusts and

632| anendnents to those trusts executed on or after the effective

633| date of this section.

634 Section 19. Section 737.627, Florida Statutes, is anended
635 to read:
636 737.627 Costs and attorney's fees. —
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637 (1) In all actions for breach of fiduciary duty or

638| challenging the proper exercise of, or failure to exercise, a

639 trustee's powers, the court shall award taxable costs as in
640 chancery actions, including attorney's fees.

641 (2) When awardi ng taxable costs, including attorney’s

642 fees, under this section, the court, in its discretion, nay

643| direct paynent froma party’'s interest, if any, in the trust or

644 enter a judgnment which nay be satisfied fromother property of
645| the party, or both.
646 (3) This section shall apply to all proceedi ngs descri bed

647 in subsection (1) commenced after the effective date of this

648| act, without regard to the date the trust was created or the
649| date of the settlor’s death.

650 Section 20. For the purpose of incorporating the anmendnent
651| to section 731.201, Florida Statutes, in references thereto,

652| subsection (8) of section 709.08, Florida Statutes, is reenacted
653| to read:

654 709. 08 Durable power of attorney.--

655 (8) STANDARD OF CARE. - -Except as otherw se provided in

656| paragraph (4)(e), an attorney in fact is a fiduciary who nust
657| observe the standards of care applicable to trustees as

658| described in s. 737.302. The attorney in fact is not liable to
659| third parties for any act pursuant to the durabl e power of

660 attorney if the act was authorized at the tine. If the exercise
661| of the power is inproper, the attorney in fact is liable to

662| interested persons as described in s. 731.201 for damage or | oss
663| resulting froma breach of fiduciary duty by the attorney in

664| fact to the sane extent as the trustee of an express trust.
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665 Section 21. For the purpose of incorporating the anendnent
666 to section 731.201, Florida Statutes, in references thereto,

667| subsection (1) of section 717.1243, Florida Statutes, is

668| reenacted to read:

669 717.1243 Small|l estate accounts. --

670 (1) A claimfor unclained property made by a beneficiary,
671| as defined in s. 731.201, of a deceased owner need not be

672| acconpani ed by an order of a probate court if the claimant files
673] with the departnent an affidavit, signed by all beneficiaries,
674| stating that all the beneficiaries have am cably agreed anong
675/ thensel ves upon a division of the estate and that all funeral
676/ expenses, expenses of the last illness, and any other | aw ul

677| clains have been paid. If the owner died testate, the claim

678 shall be acconpanied by a copy of the wll.

679 Section 22. For the purpose of incorporating the amendnent
680| to section 731.303, Florida Statutes, in references thereto,

681| subsections (3) and (10) of section 660.46, Florida Statutes,
682| are reenacted to read:

683 660. 46 Substitution of fiduciaries.--

684 (3) Unless a waiver or consent shall be filed in the

685| proceedings as provided in subsection (4), the provisions of s.
686/ 731.301(1) and (2) shall apply with respect to notice of the

687| proceedings to all persons who are then cofiduciaries with the
688 original fiduciary, other than a person joining as a petitioner
689| in the proceedings; to all persons naned in the governing

690| instrument as substitutes or successors to the fiduciary

691| capacity of the original fiduciary; to the persons then |iving

692 who are entitled under the governing instrunent to appoint a
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693| substitute or successor to act in the fiduciary capacity of the
694| original fiduciary; to all vested beneficiaries of the fiduciary
695| account; and to all then-living originators of the governing

696| instrunment. Unless a waiver or consent shall be filed in the

697| proceedi ngs as provided in subsection (4), the provisions of s.
698| 731.301 shall apply with respect to notice to all contingent

699| beneficiaries of the fiduciary account. Only the persons or

700| classes of persons described in the foregoing provisions of this
701| subsection shall be deened to be interested persons for the

702| purposes of this section and the proceedings and notices

703| provided for in this section; and the provisions of ss.

704 731.301(3) and 731.303(3), (4), and (5), relating to notice

705| requirenents, the effect of notice, and representation of

706 interests, shall apply to the proceedings provided for in this
707| section.

708 (10) A beneficiary has received a final trust disclosure
709 docunent or a limtation notice if, when the beneficiary is an
710| adult, it is received by himor her or if, when the beneficiary
711 is a mnor or a disabled person, it is received by his or her
712| representative as defined in s. 731.303.

713 Section 23. For the purpose of incorporating the anendnent
714 to section 731.303, Florida Statutes, in references thereto,

715| section 731.302, Florida Statutes, is reenacted to read:

716 731. 302 Wiiver and consent by interested

717| person. -- Subsequent to the filing of a petition for

718/ administration, an interested person, including a guardi an ad
719 litem admnistrator ad litem guardian of the property,

720| personal representative, trustee, or other fiduciary, or a sole
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721| hol der or all coholders of a power of revocation or a power of
722| appointnent, may waive, to the extent of that person's interest
723| or the interest which that person represents, subject to the

724 provisions of ss. 731.303 and 733.604, any right or notice or
725| the filing of any docunent, exhibit, or schedule required to be
726| filed and may consent to any action or proceedi ng which may be
727 required or permtted by this code.

728 Section 24. For the purpose of incorporating the amendnment
729 to section 731.303, Florida Statutes, in references thereto,

730| paragraphs (d) and (e) of subsection (4) of section 737.303,

731 Florida Statutes, are reenacted to read:

732 737.303 Duty to informand account to beneficiaries.--The
733| trustee shall keep the beneficiaries of the trust reasonably

734 informed of the trust and its adm nistration. The trustee's duty
735 to informand account includes, but is not limted to, the

736| follow ng:

737 (4)

738 (d) A beneficiary or the beneficiary's representative, as
739 defined in s. 731.303, nmay waive, in witing, the trustee's duty
740| to account under paragraph (a).

741 (e) Al rights provided a beneficiary under this section
742 may be asserted by a |l egal representative or natural guardi an of
743| the beneficiary. Notice under subsection (1) and a trust

744\ accounting under paragraph (a) provided to a representative of
745! the beneficiary as defined in s. 731.303 shall bind the

746| beneficiary, and the trustee shall not be required to provide
747 such notice or trust accounting to any beneficiary who woul d be

748| bound by an order binding on a representative of the beneficiary
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749| under s. 731.303, if such notice or trust accounting,

750| respectively, is provided to that representative.

751 Section 25. For the purpose of incorporating the amendnent
752| to section 731.303, Florida Statutes, in references thereto,

753| subsection (4) of section 737.307, Florida Statutes, is

754| reenacted to read:

755 737.307 Limtations on proceedi ngs agai nst trustees after

756| beneficiary receives trust disclosure docunents. --

757 (4) A beneficiary has received a trust disclosure docunent
758| or alimtation notice if, being an adult, it is received by the
759| beneficiary or if, being a mnor, disabled person, or person who
760 may take by virtue of the exercise or nonexercise of a power of

761 appointment, it is received by the beneficiary's representative

762| as defined in s. 731.303.

763 Section 26. For the purpose of incorporating the anmendnent
764| to section 732.502, Florida Statutes, in references thereto,

765| paragraph (a) of subsection (2) of section 382.025, Florida

766 Statutes, is reenacted to read:

767 382.025 Certified copies of vital records;

768| confidentiality; research.--

769 (2) OTHER RECORDS. - -

770 (a) The departnent shall authorize the issuance of a

771 certified copy of all or part of any nmarriage, dissolution of
772 marriage, or death or fetal death certificate, excluding that
773| portion which is confidential and exenpt fromthe provisions of
774 s. 119.07(1) as provided under s. 382.008, to any person

775 requesting it upon receipt of a request and paynent of the fee

776| prescribed by this section. A certification of the death or
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777 fetal death certificate which includes the confidential portions
778| shall be issued only:

779 1. To the registrant's spouse or parent, or to the

780 registrant's child, grandchild, or sibling, if of |egal age, or
781 to any person who provides a will that has been executed

782| pursuant to s. 732.502, insurance policy, or other docunent that
783| denonstrates his or her interest in the estate of the

784| registrant, or to any person who provides docunentation that he
785 or she is acting on behalf of any of them

786 2. To any agency of the state or |ocal government or the
787| United States for official purposes upon approval of the

788| departnent; or

789 3. Upon order of any court of conpetent jurisdiction.

790 Section 27. For the purpose of incorporating the amendnent
791 to section 732.603, Florida Statutes, in references thereto,

792| section 732.604, Florida Statutes, is reenacted to read:

793 732.604 Failure of testanmentary provision.--

794 (1) Except as provided in s. 732.603, if a devise other
795 than a residuary devise fails for any reason, it becones a part
796| of the residue.

797 (2) Except as provided in s. 732.603, if the residue is
798| devised to two or nore persons and the devise to one of the

799| residuary devisees fails for any reason, that devise passes to
800 the other residuary devisee, or to the other residuary devi sees
801| in proportion to their interests in the residue.

802 Section 28. For the purpose of incorporating the anendnent

803 to section 732.603, Florida Statutes, in references thereto,
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804 paragraph (a) of subsection (3) of section 732.801, Florida
805| Statutes, is reenacted to read:

806 732.801 Disclainmer of interests in property passing by
807 will or intestate succession or under certain powers of

808| appointnent. --

809 (3) DI SPCSITION OF DI SCLAI MED | NTERESTS. - -
810 (a) Unless the decedent or a donee of a power of
811| appoi ntnent has otherw se provided by will or other appropriate

812 instrunent with reference to the possibility of a disclainer by
813| the beneficiary, the interest disclained shall descend, be

814| distributed, or otherw se be di sposed of in the same manner as
815 if the disclaimant had died inmediately preceding the death or
816| other event that caused the disclaimant's interest to becone

817| indefeasibly fixed both in quality and quantity. The discl ai ner
818 shall relate to that date for all purposes, whether recorded

819| before or after the death or other event. An interest in

820| property disclainmd shall never vest in the disclaimant. |If the
821| provisions of s. 732.603 woul d have been applicable had the

822| disclaimant in fact died i nmediately preceding the death or

823| other event, they shall be applicable to the disclained

824| interest.

825 Section 29. For the purpose of incorporating the amendnent
826| to section 733.2121, Florida Statutes, in references thereto,
827| section 733.701, Florida Statutes, is reenacted to read:

828 733.701 Notifying creditors.--Unless creditors' clains are
829 otherwi se barred by s. 733.710, every personal representative
830| shall cause notice to creditors to be published and served under
831| s. 733.2121.
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832 Section 30. For the purpose of incorporating the anendnent
833| to section 95.031, Florida Statutes, in references thereto,

834| section 63.182, Florida Statutes, is reenacted to read:

835 63.182 Statute of repose.--Notwithstanding s. 95.031 or s.
836/ 95.11 or any other statute:

837 (1) An action or proceeding of any kind to vacate, set

838| aside, or otherwise nullify a judgnment of adoption or an

839 wunderlying judgnment term nating parental rights on any ground,
840| including duress but excluding fraud, shall in no event be filed
841| nore than 1 year after entry of the judgnment term nating

842| parental rights.

843 (2) An action or proceeding of any kind to vacate, set

844| aside, or otherwise nullify a judgnment of adoption or an

845| underlying judgnent term nating parental rights on grounds of
846| fraud shall in no event be filed nore than 2 years after entry
847 of the judgnent term nating parental rights.

848 Section 31. This act shall take effect upon becom ng a

849| | aw

850
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