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A Dbill to be entitled

An act relating to construction defects; providing

| egi slative findings and decl arations; providing
definitions; providing for the disnmi ssal of dwelling
actions w thout prejudice under certain circunstances;
requiring a notice of claimand an opportunity to repair
certain construction defects under certain circunstances;
provi ding procedures and requirenments for claimresolution
by honeowners and construction professionals; providing
for notice and response; providing for offers to
conprom se and settle, inspections, or disputation of
clainms; providing for bringing actions against certain
persons under certain circunstances; providing for access
to a dwelling to inspect for certain purposes; providing
for offers to renmedy construction defects at no cost or
offers to conprom se and settle certain clains; providing
for refusal to renedy defects; providing for bringing
actions against certain persons under certain
circunstances; linmting a claimant’s recovery to certain
anounts under certai n circunstances; providing for access
to a dwelling to remedy certain defects; specifying

adm ssibility of certain actions by a clainmant as
mtigation of certain damages; precluding contractors from
maki ng certain assertions of claimant nonconpli ance under
certain circunstances; providing for tolling a tine
[imtation; providing procedures for notice and
opportunity to repair for discovery of additional
construction defects; requiring the construction

prof essional to provide to dwelling owners at tinme of sale
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certain notice of rights to offer to cure construction

defects; specifying notice formand contents; requiring
new residential dwelling contractors to provide initia
purchasers with certain contractor and subcontractor
information; providing requirenents, restrictions, and
[imtations before condom nium cooperative, or

homeowners’ associations nmay bring |awsuits relating to
construction defects; providing a crimnal penalty;
requiring use of a contractor to performdestructive
testing; requiring a vote by unit owners before an

associ ation may undertake certain actions for construction

defects; requiring notice; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Legislative findings and decl aration.--The

Legi slature finds, declares, and determ nes that this state

needs an alternative nethod to resolve legitimte construction

di sputes that would reduce the need for litigation while

adequately protecting the rights of honmeowners. The Legi sl ature

declares that an effective alternative dispute resol ution

mechanismin certain construction defect matters should i nvol ve

the claimant filing a notice of claimw th the construction

professional that the clai nant asserts is responsible for the

defect and providing the construction professional with an

opportunity to resolve the claimw thout |itigation.

Section 2. Definitions.--

(1) *“Action” neans any civil lawsuit or action or

arbitration proceeding for damages or indemity asserting a
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claimfor injury or loss to a dwelling or personal property

caused by an all eged defect arising out of or related to the

design, construction, condition, or sale of the dwelling or a

renodel of a dwelling.

(2) "“Association” has the sane neaning as set forth in s.
718.103(2), s. 719.103(2), or s. 720.301(7), Florida Statutes.

(3) “daimant” neans a honeowner, including a subsequent

purchaser, or association which asserts a clai magainst a

construction professional concerning a defect in the design,

construction, condition, or sale of a dwelling or in the

renmodel i ng of a dwel ling.

(4) “Construction defect” nmeans a deficiency in, or a

deficiency arising out of, the design, specifications,

surveyi ng, planning, supervision, observation of construction,

or construction of residential inprovenents resulting from

(a) Defective naterials, products, or conponents used in

t he construction of residential inprovenents;

(b) A wviolation of the applicable codes in effect at the

tine of construction of residential inprovenents;

(c) A failure of the design of residential inprovenents to

neet the applicable professional standards of care at the tine

of governnental approval; or

(d) A failure to construct residential inprovenents in

accordance with accepted trade standards for good and

wor kmanl i ke construction at the tinme of construction. Conpliance

with the applicable codes in effect at the tine of construction

shal | concl usively establish construction in accordance with

accepted trade standards for good and worknanli ke constructi on,

with respect to all matters specified in those codes.
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(5) “Contractor” neans any person, firm partnershinp,

corporation, association, or other organi zation that is engaged

in the business of designing, devel oping, constructing, or

sel ling dwel |l ings.

(6) “Design professional” nmeans a person |licensed in the

state as an architect, interior designer, |andscape architect,

engi neer, or surveyor.

(7) “Dwelling” nmeans a single-famly house, duplex, or

multifam|ly unit designed for residential use in which title to

each individual unit is transferred to the owner under a

condomi ni um or cooperative system and shall include combn areas

and i nprovenents that are owned or nmintai ned by an associ ation

or by nenbers of an association. A dwelling includes the

systens, other conponents, and inprovenents that are part of a

single-famly or nultifamly unit at the tine of construction.

(8) “Service” neans personal service or delivery by

certified mail to the | ast known address of the addressee.

(9) “Subcontractor” neans a contractor who perforns work

on behal f of another contractor in the construction of a

dwel Ii ng.
(10) “Supplier” neans a person who provides naterials,

equi pnent, or other supplies for the construction of a dwelling.

Section 3. Dwelling action; dism ssal wthout

prejudice.--If a claimant files a dwelling action without first

conplying with the provisions of this act, on notion by a party

to the action, the court shall dism ss the acti on w t hout

prejudi ce and the action may not be refiled until the cl ai mant

has conplied with the requirenents of this act.

Section 4. Notice and opportunity to repair. --
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| ater than 90 days before filing an action, serve a witten

notice of claimon the contractor. The notice of claimshal

state that the clai mant asserts a constructi on defect clai mand

the notice of claimshall describe the claimor clains in

reasonabl e detail sufficient to determ ne the general nature of

any all eged construction defects and a description of the

results of the defects, if known.

(2) Wthin 15 days after the initial service of the notice

of claimrequired in subsection (1), the contractor shal

forward a copy of the notice to each subcontractor, supplier,

and desi gn professional who the contractor reasonably believes

is responsible for a defect specified in the notice and incl ude

with the notice the specific defect for which the contractor

bel i eves the subcontractor, supplier, or design professional is

responsi bl e.

(3) On the request of the contractor, subcontractor,

supplier, or designh professional who has received a notice

pursuant to subsection (1) or subsection (2), the clai mant shal

provide to the contractor, subcontractor, supplier, or design

pr of essi onal any evidence that depicts the nature and cause of

the defect and the nature and extent of repairs necessary to

renedy the defect, including, but not limted to, expert

reports, photographs, and vi deotapes, if that evidence would be

di scoverabl e under the Florida Rules of Cvil Procedure.

(4 Wthin 30 days after service of the notice of claimby

claimant required in subsection (1) or subsection (2), each

contractor, subcontractor, supplier, or design professional that
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has received a notice of claimshall serve a witten response on

the clainmant by registered mail or personal service. The witten

response shall:

(a) Cfer to conpronise and settle the claimby nonetary

paynent w thout inspection;

(b) Propose to inspect the dwelling that is the subject of

the claim or

(c) State that the contractor, subcontractor, supplier, or

desi gn professional disputes the claimand does not intend to

renedy the all eged construction defect or conpron se and settle

the claim

(5) |If the contractor, subcontractor, supplier, or design

pr of essi onal di sputes the claimpursuant to paragraph (4)(c) and

does not intend to renedy the all eged constructi on defect or

conprom se and settle the claim or does not respond to the

claimant’s notice of claimwithin the time stated i n subsecti on

(4), the clainmant nay bring an action against the contractor,

subcontractor, supplier, or design professional for the claim

described in the notice of claimwthout further notice.

(6) |If the claimant rejects the inspection proposal or the

settl enmrent offer nade by the contractor, subcontractor,

supplier, or design professional pursuant to subsection (4), the

clai mant shall serve witten notice of the claimant’s rejection

on the contractor, subcontractor, supplier, or design

professional. The notice shall include the basis for the

claimant’s rejection of the contractor, subcontractor, supplier,

or design professional’s proposal or offer.

(7) After service of the rejection required by subsection

(6), the clainmant may bring an action against the contractor,
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subcontractor, supplier, or design professional for the claim

described in the initial notice of claimrequired by subsection

(1) or subsection (2) without further notice.

(8) If the claimant elects to allow the contractor,

subcontractor, supplier, or design professional to inspect the

dwelling in accordance with the contractor’s, subcontractor’s,

supplier’s, or design professional’s proposal pursuant to

paragraph (4)(b), the clainmant shall provide the contractor,

subcontractor, supplier, or design professional and its

contractors or other agents reasonable access to the claimant’s

resi dence during nornal working hours to i nspect the prem ses

and the claimed defect to determ ne the nature and cause of the

al | eged defects and the nature and extent of any repairs or

repl acenents necessary to renedy the all eged defects.

(9) Wthin 14 days after conpletion of the inspection, the

contractor, subcontractor, supplier, or design professiona

shall serve on the clainant:

(a) Awitten offer to renedy the construction defect at

no cost to the clainmant, including a report of the scope of the

i nspection, the findings and results of the inspection, a

description of the additional construction necessary to renedy

the defect described in the claim and a tinetable for the

conpl eti on of such construction;

(b) Awitten offer to conproni se and settle the claimby

nonetary payment; or

(c) Awitten statenent that the contractor

subcontractor, supplier, or design professional does not intend

to proceed further to renedy the defect

(10) If a claimant accepts a contractor's,
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subcontractor's, supplier's, or design professional’s offer made

pursuant to paragraph (9)(a) or paragraph (9)(b) and the

contractor, subcontractor, supplier, or design professional does

not proceed to nake the nonetary paynent or renedy the

construction defect within the agreed tinetable, the clainant

may bring an action against the contractor, subcontractor,

supplier, or design professional for the claimdescribed in the

initial notice of claimrequired by subsection (1) or subsection

(2) without further notice.

(11) If a claimant receives a witten statenent that the

contractor, subcontractor, supplier, or design professional does

not intend to proceed further to renedy the defect, the clainant

may bring an action against the contractor, subcontractor,

supplier, or design professional for the claimdescribed in the

initial notice of claimrequired by subsection (1) or subsection

(2) without further notice.

(12) If the claimant rejects the offer nade by the

contractor, subcontractor, supplier, or design professional to

renmedy the construction defect or conproni se and settle the

clai mby nonetary paynent, the clainmant shall serve witten

notice of the clainant’s rejection on the contractor,

subcontractor, supplier, or design professional no |later than 30

days after receipt of the offer. The notice shall include the

basis for the claimant’s rejection of the contractor's,

subcontractor's, supplier's, or design professional’s offer.

After service of the rejection, the clainmant nay bring an action

agai nst the contractor, subcontractor, supplier, or design

professional for the claimdescribed in the notice of claim

wi t hout further notice.
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(13) If a claimnt unreasonably rejects an offer made as

provided by this section or does not permt the contractor,

subcontractor, supplier, or design professional a reasonabl e

opportunity to repair the defect pursuant to an accepted offer

of settlenent, the claimant may not recover an anmount in excess

of :

(a) The reasonable cost of the offered repairs which are

necessary to cure the constructi on defect and which are the

responsibility of the contractor, subcontractor, supplier, or

desi gn professional; or

(b) The ampunt of the nonetary settlenent offered by the

contractor, subcontractor, supplier, or design professional.

(14) Any clainmant accepting the offer of the contractor,

subcontractor, supplier, or design professional to renedy the

construction defects shall do so by serving the contractor,

subcontractor, supplier, or design professional with a witten

notice of acceptance no |later than 30 days after receipt of the

of fer.

(15) If a claimant accepts a contractor's,

subcontractor's, supplier's, or design professional’s offer to

repair a defect described in an initial notice of claim the

claimant shall provide the contractor, subcontractor, supplier,

or design professional and its contractors or other agents

reasonabl e access to the clainant’s residence during nor nal

wor ki ng hours to perform and conplete the construction by the

tinmetable stated in the offer.

(16) A claimant’s failure to do any of the followng is

adm ssible in any dwelling action and creates a rebuttable

presunption that the claimant’s damages coul d have been

Page 9 of 14

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290

HB 1755 2003
m tigat ed:

(a) A low a reasonabl e i nspection requested by the

contractor, subcontractor, supplier, or design professional; or

(b) Provide a good faith witten response to a

contractor's, subcontractor's, supplier's, or design

professional’s offer.

(17) Absent good cause, the contractor's, subcontractor's,

supplier's, or design professional’s failure to respond in good

faith to the claimant’s notice shall preclude the contractor,

subcontractor, supplier, or design professional from asserting

that the claimant did not conply with the provisions of this

act.

(18) A claimant’s witten notice tolls the applicable

statute of limtations until 90 days after the contractor,

subcontractor, supplier, or design professional receives the

notice. By stipulation of the parties, the 90-day peri od nay be

extended and the statute of limtations is tolled during the

ext ensi on.

Section 5. Additional construction defects; additional

notice and opportunity to repair required.--A construction

def ect which is discovered after a claimant has provi ded a

contractor with the claimnotice required in section 4 nay not

be alleged until the clainmant has given the contractor,

subcontractor, supplier, or design professional who perforned

t he original construction:

(1) Witten notice of the all eged defect required by

section 4.

(2) A reasonable opportunity to repair the all eged

construction defect in the nanner provided in section 4.
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Section 6. Contract of sale; provisions.--

(1) Upon entering into a contract for sale, construction,

or substantial renodeling of a dwelling, the contractor,

subcontractor, supplier, or design professional shall provide

notice to the owner of the dwelling of the contractor’s,

subcontractor’s, supplier’s, or design professional's right to

offer to cure construction defects before a clai mant my

comence litigation against the contractor, subcontractor,

supplier, or design professional. Such notice shall be

conspi cuous and nay be included as part of the underlying

contract.

(2) The notice required by subsection (1) shall be in

substantially the follow ng form

CONTAI NS | MPORTANT REQUI REMENTS YOU MUST FOLLOW BEFORE YQU
MAY FILE A LAWBUI T FOR DEFECTI VE CONSTRUCTI ON AGAI NST THE
CONTRACTOR WHO CONSTRUCTED YOUR HOVE. NI NETY DAYS BEFORE
YOU FILE YOUR LAWSUI T, YOU MJST DELI VER TO THE CONTRACTOR
A WRI TTEN NOTI CE OF ANY CONSTRUCTI ON CONDI TI ONS YOU ALLEGE
ARE DEFECTI VE AND PROVI DE YOUR CONTRACTOR AND ANY
SUBCONTRACTORS, SUPPLI ERS, OR DESI GN PROFESSI ONALS THE
CPPORTUNI TY TO MAKE AN OFFER TO REPAI R OR PAY FOR THE
DEFECTS. YOU ARE NOT OBLI GATED TO ACCEPT ANY OFFER MADE BY
THE CONTRACTOR OR ANY SUBCONTRACTORS, SUPPLI ERS, OR DESI G\
PROFESSI ONALS. THERE ARE STRI CT DEADLI NES AND PROCEDURES
UNDER STATE LAW AND FAI LURE TO FOLLOW THEM NMAY AFFECT
YOUR ABILITY TO FILE A LAWSUI T.

Section 7. Contractor notification requirenents.--Each
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contractor who constructs a new residential dwelling shall,

wthin 30 days after the close of the sale, provide in witing

to the initial purchaser of the residence:

(1) The nane, license nunber, business address, and

t el ephone nunber of each subcontractor or design professional

who perfornmed any work related to the design or construction of

t he dwel |ing.

(2) A brief description of the work perforned by each

subcontractor identified pursuant to this section.

Section 8. Actions of associations.--

(1) A person shall not provide or offer to provide

anything of value to a property nmanager of a condon ni um

associ ation as defined ins. 718.103, Florida Statutes, a

cooperative association as defined in s. 719.103, Florida

Statutes, a honeowners’ association as defined in s. 720.301,

Florida Statutes, or to a nenber or officer of the board of

directors of such association to induce the property manager,

menber, or officer to either encourage or discourage the filing

of a claimby the association for danages arising froma

construction defect.

(2) A property manager of such condom ni um associ ati on,

cooperative association, or honeowners’ association shall not

accept anything of value given to himor her in exchange for

encouragi ng or discouraging the filing of a claimby the

associ ation that he or she nmanages for damages arising froma

constructi on defect.

(3) A nmenber or officer of the board of directors of such

condoni ni um associ ati on, cooperative association, or honeowners’

associ ation shall not accept anything of value given to him or
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her in exchange for encouragi ng or discouraging the filing of a

claimby the association of which he or she is a nenber or

of ficer for damages arising froma construction defect

(4) A person who willfully violates subsection (1),

subsection (2), or subsection (3) commts a m sdeneanor of the

second degree, punishable as provided for in s. 775.082 or s.
775.083, Florida Statutes.

(5) An association or an attorney for an associ ati on shal

not enploy a person to performdestructive tests to determ ne

any damage or injury to a unit, comon elenent, or limted

common el enent caused by a constructional defect unless:

(a) The person is licensed as a contractor.

(b) The association has obtained the prior witten

approval of each unit’s owner whose unit or interest in the

common elenment or limted common element will be affected by

such testing.

(c) The person performng the tests has provided a witten

schedul e for repairs.

(d) The person performng the tests is required to repair

all damage resulting fromsuch tests in accordance with state

| aws and | ocal ordinances relating thereto.

(e) The association or the person so enpl oyed obtains all

permts required to conduct such tests and to repair any damage

resulting fromsuch tests.

(6) |If an action is brought by an association to recover

damages resulting fromconstruction defects in any of the units,

common el enments, or limted comon el enents of the commbn-

interest comunity, the attorney representing the association

shall provide to the board of directors of the association and

Page 13 of 14

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400

HB 1755 2003
to each unit’s owner a statenent that includes, in reasonabl e

det ail :

(a) The defects and danmages or injuries to the units,

conmon elenents, or limted comon el enents.

(b) The cause of the defects, if the cause is known

(c) The nature and extent that is known of the danmage or

injury resulting fromthe defects.

(d) The location of each defect within the units, conmon

elenments, or limted common el enents, if known.

(e) A reasonable estimate of the cost of the action,

i ncl udi ng reasonabl e attorney fees

(f) An explanation of the potential benefits of the action

and the potential adverse consequences if the association does

not conmence the action or if the outcone is not favorable to

t he associ ati on.

(7) An association nay conmence an action only upon a vote

or witten agreenent of the owners of the units to which at

least a mpjority of the votes of the nenbers of the association

are allocated. In such a case, the association shall provide

witten notice to the owner of each unit of the neeting at which

the commencenent of an action is to be considered or action is

to be taken within 21 cal endar days before the neeting.

Section 9. This act shall take effect upon becom ng a | aw.
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