Florida Senate - 2003 SB 1782

By Senat or Saunders

37-144-03
1 A bill to be entitled
2 An act relating to guardi anshi p; anendi ng s.
3 744,108, F.S.; providing for paynment of
4 attorney's fees and costs incurred on behal f of
5 an indigent ward; anending s. 744.1085, F.S.
6 requiring all guardians to post a bond;
7 revising training requirenents for guardians;
8 requiring a professional guardian to file a
9 statenent with the court attesting conpletion
10 of education requirenents and conpliance with
11 ot her requirenments; anending s. 744.331, F. S
12 requiring that the court appoint an exanining
13 committee for an alleged incapacitated person
14 wi thout influence by other interested parties;
15 requiring that such person be exanined in his
16 or her residential setting if possible;
17 aut hori zing the court to order that an
18 appropriate less-restrictive alternative be
19 i mpl erented for a person who is declared to be
20 i ncapacitated; revising requirenents for the
21 award of fees; anending s. 744.344, F.S.
22 clarifying provisions requiring the | east
23 restrictive formof guardianship for an
24 i ncapaci tated person; anending s. 744. 365,
25 F.S.; requiring the presence of a wtness
26 during the inventory of a ward's persona
27 property; anmending s. 744.3678, F.S.; requiring
28 that the guardian obtain a recei pt and
29 cancel |l ed check for all expenditures and
30 di sbursenents nmade on behal f of the ward;
31 deleting a fee required for certain estates
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1 when filing the annual financial return

2 anending s. 518.11, F.S.; specifying that a

3 fiduciary acting as the guardi an of an

4 i ncapacitated ward has a duty to procure

5 certain benefits; authorizing the guardian to

6 take certain actions to procure such benefits;

7 providing an effective date.

8

9| Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Subsection (1) of section 744.108, Florida
12 | Statutes, is anended to read:

13 744,108 CQuardian's and attorney's fees and expenses. --
14 (1) A guardian, or an attorney who has rendered

15| services to the ward or to the guardian on the ward's behal f,
16| is entitled to a reasonable fee for services rendered and

17 | rei mbursenment for costs incurred on behalf of the ward. If the
18 | ward is indigent and does not qualify for a public guardian
19| the fees and costs incurred by the attorney on behal f of the
20 | ward shall be paid by the county.

21 Section 2. Section 744.1085, Florida Statutes, is

22 | anended to read:

23 744.1085 Regul ation of professional guardians;

24 | application; bond required; educational requirenents.--

25 (1) The provisions of this section are in addition to
26 | and supplenental to any other provision of the Florida

27 | Guardi anshi p Law, except s. 744.3145.

28 (2) Each proefessionat guardian who files a petition
29 | for appointnment after Cctober 1, 1997, shall post a bl anket
30| fiduciary bond with the clerk of the circuit court in the

31| county in which the guardian's primary place of business is
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| ocated. The guardi an shall provide proof of the fiduciary
bond to the clerks of each additional circuit court in which
he or she is serving as a proefesstoenat guardi an. The bond
shal | be maintained by the guardian in an anount not |ess than
$50, 000. The bond nust cover all wards for whomthe guardian
has been appointed at any given tine. The liability of the
provider of the bond is limted to the face anpbunt of the
bond, regardl ess of the nunber of wards for whomthe
professionat guardi an has been appoi nted. The act or om ssions
of each enpl oyee of a prefessionat guardi an who has direct
contact with the ward or access to the ward's assets is
covered by the terns of such bond. The bond nust be payabl e
to the Governor of the State of Florida and his or her
successors in office and conditioned on the faithfu
perfornmance of all duties by the guardian. |In form the bond
nmust be joint and several. The bond is in addition to any
bonds required under s. 744.351. This subsection does not
apply to any attorney who is licensed to practice lawin this
state and who is in good standing, to any financi al
institution as defined in s. 744.309(4), or to a public
guardi an. The expenses incurred to satisfy the bonding
requirements prescribed in this section may not be paid with
t he assets of any ward.

(3) Each individual who is a professional guardian, as
defined in s. 744.102(15), on July 1, 2003 Getoeber—1—1997
nmust receive a mininmm of 40 hours of instruction and training
by January 1, 2004. On or after July 1, 2003, the court nay
not issue a letter of appointnent for an individual to act as

a professional guardian until the individual has conpl eted al
requi renents for instruction and traini ng. Gctober—4—1998—o6+

i : | . : . | -an-
3
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1 | whi-chever—eceurs—tater— Each professional guardi an nust

2| receive a minimumof 16 hours of continuing education every 2
3| cal endar years after the year in which the initial 40-hour

4 | educational requirenment is net. The instruction and education
5| must be conpleted through a course approved or offered by the
6 | Statewi de Public Guardianship Ofice. The expenses incurred to
7 | satisfy the educational requirenents prescribed in this

8 | section may not be paid with the assets of any ward. This

9 | subsection does not apply to any attorney who is licensed to
10 | practice law in this state.

11 (4) Each professional guardian nust file with the

12 | court, and update every 2 years, a witten and notari zed

13 | statenent that indicates the date the professional guardian
14 | conpl eted the education requirenents and attests to the

15 | professional guardi an's know edge of the requirenents for

16 | conti nui ng educati on and satisfaction of the bond

17 | requi renents. Each professional guardian nust file the

18 | statenent with the court prior to appointnent in a case for
19 | conpensation. This subsection does not apply to an attorney
20| who is licensed to practice lawin this state.
21 Section 3. Paragraphs (a) and (b) of subsection (3),
22 | paragraph (b) of subsection (6), and paragraph (b) of
23 | subsection (7) of section 744.331, Florida Statutes, are
24 | anended to read:
25 744,331 Procedures to determ ne incapacity.--
26 (3) EXAM NI NG COW TTEE. - -
27 (a) Wthin 5 days after a petition for determ nation
28 | of incapacity has been filed, the court shall appoint an
29 | exam ning conmittee consisting of three nmenbers. The court
30| shall determne the conposition of the exam ning committee
31| without influence or predeternination by the petitioner, an
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attorney for an interested party, or any other interested

party. One nenber nust be a psychiatrist or other physician
The remai ni ng nenbers nust be either a psychol ogi st,
gerontol ogi st, another psychiatrist, or other physician, a
regi stered nurse, nurse practitioner, licensed social worker,
a person with an advanced degree in gerontology from an
accredited institution of higher education, or other person
who by know edge, skill, experience, training, or education
may, in the court's discretion, advise the court in the form
of an expert opinion. One of three nenbers of the committee
nmust have know edge of the type of incapacity alleged in the
petition. Unless good cause is shown, the attending or fanily
physi cian may not be appointed to the committee. |If the
attending or famly physician is available for consultation
the committee nust consult with the physician. Menbers of the
exam ning committee nay not be related to or associated with
one another or with the petitioner or the person alleged to be
totally or partially incapacitated. A nenber may not be
enpl oyed by any private or governnental agency that has
custody of, or furnishes, services or subsidies, directly or
indirectly, to the person or the fanily of the person alleged
to be incapacitated or for whom a guardi anship is sought. A
petitioner nmay not serve as a nenber of the exam ning
commttee. Menbers of the examining comittee nust be able to
communi cate, either directly or through an interpreter, in the
| anguage that the alleged incapacitated person speaks or to
communi cate in a nmedi um understandable to the alleged
i ncapacitated person if she or he is able to comrunicate.

(b) Each nenber of the exanining commttee shal
exam ne the person in the person's usual residental setting,

i f possible. The exami ning conmittee shall deternine the
5

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2003 SB 1782
37-144-03

1| alleged incapacitated person's ability to exercise those
2| rights specified in s. 744.3215. 1In addition to the
3 | exam nation, the examining comrttee shall have access to, and
4 | may consider, previous exam nations of the person, including,
5] but not limted to, habilitation plans, school records, and
6 | psychol ogi cal and psychosoci al reports voluntarily offered for
7 | use by the alleged incapacitated person. The examni ning
8| comittee shall subnit a report within 15 days after
9 | appoi nt nent .
10 (6) ORDER DETERM NI NG | NCAPACI TY. --1f, after making
11| findings of fact on the basis of clear and convincing
12 | evidence, the court finds that a person is incapacitated with
13 | respect to the exercise of a particular right, or all rights,
14 | the court shall enter a witten order determ ning such
15| incapacity. A person is deternined to be incapacitated only
16 | with respect to those rights specified in the order
17 (b) In any order declaring a person incapacitated the
18 | court nust find that:
19 1. An appropriate less-restrictive alternative nust be
20 | i npl enent ed; or atternatives—to—guardianship—were—considered
21 | and—that
22 2. No alternative to guardianship will sufficiently
23 | address the problens of the ward.
24 (7) FEES.--
25 (b) The fees awarded under paragraph (a) shall be paid
26 | by the guardian fromthe property of the ward or, if the ward
27 | is indigent, by the county. The county shall have a
28 | creditor's claimagai nst the guardi anship property for any
29 | anpbunts paid under this section. The county nust file its
30| claimwithin 90 days after the entry of an order awarding
31| attorney ad litemfees. |If the county does not file its claim
6
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1| on all interested parties within the 90-day period, the county
2|is thereafter barred fromasserting the claim Upon petition
3| by the county for paynent of the claim the court shall,

4 | except in the case of an indigent ward, enter an order

5| authorizing i nmedi ate paynent out of the property of the ward.
6 | The board of county conmi ssioners shall keep a record of such
7 | paynents.

8 Section 4. Subsection (2) of section 744.344, Florida
9| Statutes, is anended to read:

10 744,344 Order of appointnent. --

11 (2) The order appointing a guardian nust be consi stent
12 | with the incapacitated person's wel fare and safety, nust be

13| the least restrictive formof guardi anship appropriate for the
14 | i ncapacitated person atternative, and nust reserve to the

15| incapacitated person the right to make decisions in al

16 | matters comensurate with the person's ability to do so.

17 Section 5. Subsection (2) of section 744.365, Florida
18 | Statutes, is anended to read:

19 744,365 Verified inventory.--
20 (2) CONTENTS. --The verified inventory nust include the
21| follow ng
22 (a) Al property of the ward, real and personal, that
23| has conme into the guardian's possession or know edge,
24 | including a statenent of all encunbrances, |iens, and other
25| secured clains on any item any clainms against the property,
26 | and any cause of action accruing to the ward. +
27 (b) The location of the real and personal property in
28 | sufficient detail so that it may be clearly identified or
29 | located. A witness nust be present during the inventory of the
30| ward's personal property and the guardi an nust identify each
31| witness present by nane, address, and occupati on. ;—ant
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1 (c) A description of all sources of incone, including,
2| without limtation, social security benefits and pensions.

3 Section 6. Subsections (3) and (4) of section

4| 744. 3678, Florida Statutes, are anended to read:

5 744. 3678 Annual accounting.--

6 (3) The guardian nust obtain a receipt and er cancel ed
7 | check for all expenditures and di sbursenments nmade on behal f of
8 | the ward. The guardi an nust preserve the receipts and

9 | cancel ed checks, along with other substantiating papers, for a
10 | period of 3 years after his or her discharge. The receipts,
11 | checks, and substantiating papers need not be filed with the
12 | court but shall be nmade available for inspection and review at
13 | such tinme and in such place and before such persons as the

14 | court nmay fromtine to tine order

15 (4) The guardian shall pay fromthe ward's estate to
16 | the clerk of the circuit court a fee based upon the foll ow ng
17 | graduat ed fee schedule, upon the filing of the annua

18 | financial return, for the auditing of the return

19 (a) For estates with a value of $25,000 or less the
20 | fee shall be$0$1o
21 (b) For estates with a value of nore than $25, 000 up
22 | to and including $100,000 the fee shall be $50.
23 (c) For estates with a value of nore than $100, 000 up
24 | to and includi ng $500, 000 the fee shall be $100.
25 (d) For estates with a value in excess of $500,000 the
26 | fee shall be $150.
27
28 | Any guardi an unable to pay the auditing fee may petition the
29 | court for a waiver of the fee. The court nmay wai ve the fee
30| after it has reviewed the docunentation filed by the guardian
31| in support of the waiver. Upon such waiver, the clerk of the
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circuit court shall bill the board of county conmi ssioners for
the auditing fee.

Section 7. Paragraph (g) is added to subsection (1) of
section 518.11, Florida Statutes, to read

518.11 Investnents by fiduciaries; prudent investor
rule.--

(1) A fiduciary has a duty to invest and nanage
i nvestment assets as foll ows:

(g) A fiduciary acting as the guardi an of the person

or property of an incapacitated ward has a duty to procure the

enpl oynent and governnment benefits to which the ward, or the

ward's spouse or children, are entitled. The fiduciary shal

take action as necessary, including executing docunents and

obtai ning court orders, to procure such benefits.
Section 8. This act shall take effect July 1, 2003.
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SENATE SUMVARY

Revi ses various provisions of the Florida Guardi anship
Law. Requires_that the county pay attorney's fees and
costs for_ an indigent ward. Requires guardians to post a
bond. Revises training requirenents for guardi ans.

See bi

Revi ses requirements for an exam ning copnmttee for an

al | eged i ncapacitated person. Requirés that a w tness be

Present during an inventory of property. Deletes a filing
(ee requred or estates with a value of $25,000 or |ess

| for details.)
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