Florida Senate - 2003 CS for SB 1782

By the Cormittee on Judiciary; and Senator Saunders

308-2386-03

1 A bill to be entitled

2 An act relating to guardi anshi p; anendi ng s.

3 744,102, F.S.; redefining the term

4 "professional guardian"; anending s. 744.1083,

5 F.S.; revising procedures for registration of

6 prof essi onal and public guardi ans; providing

7 for the Departnent of Elderly Affairs to

8 contract with a not-for-profit entity;

9 providing for prerequisites; providing for a
10 form providing fees; requiring information to
11 be provided to the courts; anending s.

12 744.1085, F.S.; revising provisions relating to
13 the regul ati on of professional and public

14 guardi ans; providing for credit checks and

15 background screeni ngs; providing for an

16 exam nation; providing for waiver of

17 exam nation; prohibiting the appointnent, after
18 a specified date, of professional and public
19 guar di ans who have not net these requirenents;
20 anending s. 744.3135, F.S., relating to credit
21 and crimnal investigations; deleting

22 applicability to certain enployees; allowing a
23 court to require nonprofessional guardians to
24 undergo credit checks and background screeni ng;
25 anending s. 744.444, F.S.; allowi ng plenary or
26 limted guardians to enpl oy case nanagers;

27 allowing plenary or linmted guardians to

28 provide certain confidential information to

29 onmbudsman council nenbers; requiring that

30 confidentiality be maintained; anending s.

31 744,534, F.S.; providing for the Secretary of
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1 Elderly Affairs to determine the use of certain
2 uncl ai nred funds held by a guardi an; anendi ng s.
3 744.7021, F.S.; revising the organi zation of

4 the Statewi de Public Quardianship Ofice within
5 the Departnent of Elderly Affairs; providing

6 that the Secretary of Elderly Affairs shal

7 appoi nt or contract with the head of the office
8 to be executive director; providing for

9 rul emaki ng by the departnent; anending s.

10 744,704, F.S.; revising the powers and duties
11 of public guardi ans; prescribing who nay be

12 served by public guardians; del eting provisions
13 relating to appointnment of a successor

14 guardi an; anending s. 744.705, F.S.; repealing
15 a provision for paying the costs of a public

16 guardi an fromthe budget of the office of

17 public guardi an; creating the Quardi anship Task
18 Force within the departnent; providing purpose;
19 providing for staff, a chairperson, and

20 nmenbership of the task force; providing for

21 organi zations that appoint nenbers to pay their
22 expenses; providing duties of the task force;
23 requiring a prelimnary and a final report to
24 the Governor and the Legislature; allow ng the
25 appoi ntnent of auxiliary nenbers; providing a
26 termof service; providing an effective date.
27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30 Section 1. Subsection (15) of section 744.102, Florida
31| Statutes, is anended to read:

2
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1 744,102 Definitions.--As used in this chapter, the
2 term
3 (15) "Professional guardian" nmeans any guardi an who
4 | receives or has at any tine received conpensation for services
5] rendered to nore than two wards as their guardian. A
6 | professional guardian may serve as a public guardi an pursuant
7| to part | X of this chapter.A person serving as a guardi an for
8| two or nore relatives as defined in s. 744.309(2) is not
9 | considered a professional guardi an
10 Section 2. Section 744.1083, Florida Statutes, is
11 | anended to read:
12 744.1083 Professional—guardian Regi stration of
13 | professional and public guardians. --
14 (1) Effective January 1, 2004 2663, a professiona
15 | guardi an and a public guardian nust register biennially with
16 | the Statew de Public CGuardianship Ofice as established in
17 | part | X of this chapter. FThe—Statew-dePubHec—Grardianship
18 | &ece—rmay—contract—with—the—clerk—of—the—court—in—each—county
19 | to—performthe—admnistrati-ve—functtons—associated—with
20 | registeringprofesstonal—guardians—
21 (2) The Departnent of Elderly Affairs shall contract
22| with a not-for-profit entity to performother functions
23 | associated with the registration, exanination, and training of
24 | professional guardians.
25 (3) CGuardian registration nust include informtion
26 | sufficient to:
27 (a) ldentify accurately the guardian
28 (b) Distinguish a guardi an providi ng guardi anshi p
29 | services as a public guardian or a professional guardi an
30| either, individually or through a partnership, a corporation
31| or any other business organi zation; and

3
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(c) Denonstrate conpliance with the bondi ng,

educational, testing, credit history, and background screening
requi renents of ss. 744.1085 and 744. 3135.

Conpliance with this subsection constitutes conpliance with

the attestation requirenments of s. 435.04(5).

(4) The departnent may authorize the collection of a

registration fee to cover the actual cost of guardian

regi stration. Such fee shall be determined by rule but may not
exceed $100.
(5) Any not-for-profit entity with whomthe depart nent

has contracted under subsection (2) shall, in accordance with

procedures prescribed by the departnent, provide to the clerk

of court and the chief judge of each judicial circuit

information relating to guardian registration
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sereening—has—been—conduetetd—pursvant—to—s—744-3135—
(6) t4)y The Statew de Public &xardianship O fice shal

way adopt rules, fornms, and procedures necessary to adm nister

this section.

(7)£5)r A trust conpany, a state banking corporation or
state savings association authorized and qualified to exercise
fiduciary powers in this state, or a national banking
associ ation or federal savings and | oan associ ation authorized
and qualified to exercise fiduciary powers in this state, may,
but shall not be required to, register as a professiona
guardi an under this section. If a trust conpany, state banking
corporation, state savings association, national banking
associ ation, or federal savings and | oan association descri bed
in this subsection elects to register as a professiona
guardi an under this subsection, the requirenents of subsection
(3) shall not apply and the registration shall include only
t he nane, address, and enpl oyer identification nunber of the
regi strant, the nane and address of its registered agent, if
any—ant—the—docurentat-on—deseribed—in—paragraph—(3)-{e).

Section 3. Section 744.1085, Florida Statutes, is
amended to read:

5
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744.1085 Regul ation of professional and public
guardi ans; application; bond required; educationa
requi renents. - -

(1) The provisions of this section are in addition to
and suppl enental to any other provision of the Florida
Quar di anshi p Law, except s. 744.3145.

(2) Each professional guardian who files a petition
for appointnent after October 1, 1997, shall post a bl anket
fiduciary bond with the clerk of the circuit court in the
county in which the guardian's primary place of business is
| ocated. The guardi an shall provide proof of the fiduciary
bond to the clerks of each additional circuit court in which
he or she is serving as a professional guardian. The bond
shal | be maintained by the guardian in an anount not |ess than
$50, 000. The bond nust cover all wards for whomthe guardian
has been appointed at any given tine. The liability of the
provider of the bond is limted to the face anpbunt of the
bond, regardl ess of the nunber of wards for whomthe
prof essi onal guardi an has been appoi nted. The act or omni ssions
of each enpl oyee of a professional guardi an who has direct
contact with the ward or access to the ward's assets is
covered by the terns of such bond. The bond nust be payabl e
to the Governor of the State of Florida and his or her
successors in office and conditioned on the faithfu
perfornmance of all duties by the guardian. |In form the bond
nmust be joint and several. The bond is in addition to any
bonds required under s. 744.351. This subsection does not
apply to any attorney who is licensed to practice lawin this
state and who is in good standing, to any financi al
institution as defined in s. 744.309(4), or a public guardian
The expenses incurred to satisfy the bonding requirenents
6
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prescribed in this section nay not be paid with the assets of
any ward.

(3) Each professional guardian defined in s.
744.102(15), on Cctober 1, 1997, nust receive a mni mum of 40
hours of instruction and training by Cctober 1, 1998, or
within 1 year after beconing a professional guardian,
whi chever occurs later. Each professional guardi an nust
receive a mininmumof 16 hours of continuing education every 2
cal endar years after the year in which the initial 40-hour
educational requirenent is net. The instruction and education
nmust be conpl eted through a course approved or offered by the
St atewi de Public Guardianship O fice. The expenses incurred to
satisfy the educational requirenments prescribed in this
section may not be paid with the assets of any ward. This
subsection does not apply to any attorney who is licensed to
practice law in this state.

(4) Each professional guardian or public guardi an nmust

allow, at the guardi an's expense, an investigation of the

guardian's credit history, conducted in a manner prescribed by

the Departnent of Elderly Affairs.

(5) As required in s. 744.3135, each professional or

public guardian nmust allow a | evel 2 background screening of

the guardian in accordance with s. 435. 04.

(6) After July 1, 2005, each professional or public

guardi an shall denonstrate her or his conpetency to act as a

prof essi onal guardi an or public guardi an by taking an

exam nati on devel oped or approved by the entity provided in s.
744.1083(2) and adopted by the Departnent of Elderly Affairs.
The departnent, in consultation with such entity, shal

determ ne the nini num exani nati on score necessary to pass the

guar di anshi p exani nati on. The departnent shall deternine the
7
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procedure for adm nistering the exanm nation and shall charge

an exani nation fee in the anount of the actual cost of

devel opi ng and admi nistering the exam nation, not to exceed

$500. The departnent, in consultation with the entity provided

ins. 744.1083(2), may recogni ze the passing of a nationa

guardi anship exanination in lieu of passing all or part of the

state exam nation, except that each professional or public

guardi an nust take and pass an approved exani nati on section

relating to Florida | aws and procedures.

(7) The Departnent of Elderly Affairs, in consultation
with the entity provided in s. 744.1083(2), shall set the
m ni nrum score necessary to denpbnstrate conpetency to becone a

prof essi onal or public guardi an

(8) The departnent shall waive the exanination

requi rement set under subsection (6) if a professional or

publ i ¢ guardi an provi des:

(a) Proof that the guardian has actively acted as a

prof essi onal or public guardian for 5 years or nore; and

(b) Aletter fromthe chief judge of a judicial

circuit before whomthe professional or public guardian

practiced at least 1 year which states that the professiona

guardi an has denponstrated to the court her or his conpetency

as a professional or public guardian

(9) Beginning July 1, 2004, the court nmy not appoint

as a professional or public guardian any person who has not

net the requirenents of this section and s. 744. 1083.

(10) This section does not apply to a professiona

guardi an or the enpl oyees of a professional guardian, that is

a trust conpany, a state banking corporation, state savings

associ ati on aut horized and qualified to exercise fiduciary

powers in this state, or a national banking association or
8
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1| federal savings and | oan associ ation authorized and qualified
2| to exercise fiduciary powers in this state.

3 Section 4. Section 744.3135, Florida Statutes, is

4 | anended to read:

5 744.3135 Credit and crinminal investigation.--The court
6 | may require a nonprofessional guardian and shall require a

7 | professional or public guardi an—ant—aH—enptoyees—of—a

8 | professional—guardian—who—have—afiduciary—+respoensibitty—to—a
9| wardto subnmit, at their own expense, to an investigation of
10| the guardian's credit history and to undergo |level 2

11 | background screening as required under s. 435.04. The clerk of
12 | the court shall obtain fingerprint cards fromthe Federa

13 | Bureau of Investigation and make t hem avail abl e to guardi ans.
14 | Any guardian who is so required shall have his or her

15| fingerprints taken and forward the proper fingerprint card

16 | along with the necessary fee to the Florida Departnent of Law
17 | Enforcenent for processing. The professional guardi an shal

18 | pay to the clerk of the court a fee of $5 for handling and

19 | processing professional guardian files. The results of the

20| fingerprint checks shall be forwarded to the clerk of court

21| who shall maintain the results in a guardian file and shal

22 | make the results available to the court. If credit or crimna
23 | investigations are required, the court nust consider the

24 | results of the investigations in appointing a guardi an

25 | Prof essional and public guardi ans ant—atH—enptoyees—of—a

26 | professional—guardian—who—have—afduciary—+responsibiHty—to—a
27 | warth—so—appoirnted,nust resubnit, at their own expense, to an
28 | investigation of credit history, and undergo |evel 1

29 | background screening as required under s. 435.03, at |east

30| every 2 years after the date of their appointnent. At any

31| tinme, the court nmay require a nonprofessional guardian to

9
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submit to an investigation of his or her credit history and

undergo | evel 1 background screening as required under s.

435. 03. The court nust consider the results of these

i nvestigations in reappointing a guardian. This section shal
not apply to a professional guardian, or to the enployees of a
prof essi onal guardian, that is a trust conpany, a state
banki ng corporation or state savings associ ation authorized
and qualified to exercise fiduciary powers in this state, or a
nati onal banki ng associati on or federal savings and | oan
associ ation authorized and qualified to exercise fiduciary
powers in this state.

Section 5. Subsection (13) of section 744.444, Florida
Statutes, is anended, and subsection (16) is added to that
section, to read

744. 444 Power of guardian w thout court
approval . --Wthout obtaining court approval, a plenary
guardi an of the property, or a limted guardian of the
property within the powers granted by the order appointing the
guardi an or an approved annual or anmended guardi anship report,
may:

(13) Wen reasonably necessary, enploy persons,
including attorneys, auditors, investnent advisers, case
nmanagers, or agents, even if they are associated with the
guardi an, to advise or assist the guardian in the perfornmance
of his or her duties.

(16) Provide confidential information of a ward which

is related to an investigation arising under part | of chapter

400 to a |l ocal or state onbudsnman council nenber who is

conducting the investigation. Such information nust be

provided within 7 days after the initial witten request. Any

10

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2003 CS for SB 1782
308- 23

i
2386- 03

1| such onbudsman nmust nmmintain the confidentiality of such

2| information.

3 Section 6. Paragraph (c) of subsection (2) of section
4| 744.534, Florida Statutes, is anended to read:

5 744,534 Disposition of unclained funds held by

6 | guardi an. - -

7 (2)

8 (c) Wthin 5 years fromthe date of deposit with the
9| State Treasurer, on witten petition to the court that

10 | directed the deposit of the funds and informal notice to the
11 | Departnent of Legal Affairs, and after proof of his or her

12 | right to them any person entitled to the funds, before or

13 | after paynent to the State Treasurer and deposit as provided
14 | for in paragraph (a), may obtain a court order directing the
15 | paynent of the funds to himor her. Al funds deposited with
16 | the State Treasurer and not clainmed within 5 years fromthe
17 | date of deposit shall escheat to the state to be deposited in
18 | the Departnent of Elderly Affairs Administrative Trust Fund to
19 | be used solely for the benefit of public guardi anship as

20| determined by the Secretary of Elderly Affairs Statew-de

21 | PubH-e—Guardi-anship—off+ce—estabb-shed—inpart—tXof—this

22 | ehapter

23 Section 7. Section 744.7021, Florida Statutes, is

24 | anended to read:

25 744.7021 Statewi de Public Guardianship Ofice.--There
26 | is hereby created the Statew de Public Guardianship Ofice

27 | within the Departnent of Elderly Affairs. ThePbepartrent—of
28 | BHderty—AfHai+s—shaH—provi-de—adrini-strati-ve—support—and

29 | service—to—the-offiecetothe—-extent—requestedbythe—executive
30 | direetor—wi-thin—the—ava-table+resoureces—of—thedepartent—The
31 | Statewde—PubHe—Grardianship—o-HHce—ray—reguest—the

11
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(1) The Secretary of Elderly Affairs shall appoint or

contract with the executive director of the office, who shal
be the head of the Statew de Public Quardi anship Ofice is—the
execttive—ti+rector—who—shaH—be—=appointed—by—the—Covernor

The executive director nmust be a nenber of The Florida Bar in
good st andi ng H-eensed—attortey with a background in
guar di anship | aw and knowl edge of social services available to
neet the needs of incapacitated persons;—shaH——serve—on—a
fuH—t+mre—basis;and shal |l personally, or through
representatives of the office, carry out the purposes and

functions of the Statewi de Public Guardianship Ofice in
accordance with state and federal |aw. The executive director
shal | serve at the pleasure of and report to the secretary
Covernor.

(2) The executive director Statew-dePubH—¢
Gaarti-anship—of+ce shall, directly or through contract with

the Departnent of Elderly Affairs, and within available

resources, have oversight responsibilities for all public
guar di ans.
(a) The executive director eff+ee shall reviewthe

current public guardian prograns in Florida and other states.

12
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(b) The executive director eff+ee, in consultation

with | ocal guardi anship offices, shall devel op statew de
performance neasures and standards.
(c) The executive director eff+ee shall reviewthe

vari ous nethods of fundi ng guardi anshi p prograns, the kinds of

servi ces being provided by such programs, and the denographics
of the wards. In addition, the executive director effiee shal

revi ew and nake recommrendations regarding the feasibility of
recovering a portion or all of the costs of providing public
guar di anship services fromthe assets or incone of the wards.
(d) No later than Cctober 1, 2000, the office shal
submt to the Governor, the President of the Senate, the
Speaker of the House of Representatives, and the Chief Justice
of the Suprene Court an interimreport describing the progress
of the office in neeting the goals as described in this
section. No later than Cctober 1, 2001, the office shal
submt to the Governor, the President of the Senate, the
Speaker of the House of Representatives, and the Chief Justice
of the Suprene Court a proposed public guardianship plan
including alternatives for neeting the state's guardi anship
needs. This plan may include reconmendations for |ess than the
entire state, may include a phase-in system and shall include
estimates of the cost of each of the alternatives. Each year
thereafter, the executive director eff+ee shall provide a

status report and provide to the secretary further

reconmendations that to address the need for public
guar di anshi p services and rel ated i ssues.
(e) The executive director effiee nay provide

assi stance to local governnents or entities in pursuing grant
opportunities. The executive director eff+ee shall review and

nmake recommendations in the annual report on the availability
13
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and efficacy of seeking Medicaid matching funds. The executive
di rector eff+ece shall diligently seek ways to use existing
prograns and services to neet the needs of public wards.

(f) The executive director, in consultation with the
entity provided in s. 744.1083 eff+ee shall develop a

guar di anshi p training program curricul um t hat —Fhe—training

program may be offered to all guardi ans whether public or
private. The—effHiee—shalH—estabtsha—ecurricutumecomittee—to

-
(3) The executive director effiee nay conduct or

contract for denpnstration projects authorized by the

Departnent of Elderly Affairs, within funds appropriated or

through gifts, grants, or contributions for such purposes, to
determne the feasibility or desirability of new concepts of
organi zation, adninistration, financing, or service delivery
designed to preserve the civil and constitutional rights of
persons of marginal or dimnished capacity. Any gifts, grants,
or contributions for such purposes shall be deposited in the
Departnent of Elderly Affairs Adnministrative Trust Fund.

(4) The Departnent of Elderly Affairs eff+ee has
authority to adopt rules pursuant to ss. 120.536(1) and 120.54
to carry out the provisions of this section

14
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Section 8. Section 744.704, Florida Statutes, is
anended to read:

744.704 Powers and duties.--
(1) A public guardian may serve as a guardian of a

person adj udi cated incapacitated under this chapter. =

(2) The public guardian shall be vested with all the

powers and duties of a guardian under this chapter, except as
ot herwi se provided by | aw
(3) The public guardian shall primarily serve

i ncapacitated persons who are of linited financial neans, as

defined by contract or rule of the Departnent of Elderly

Affairs. The public guardi an may serve incapacitated persons

of greater financial nmeans to the extent that the Departnent

of Elderly Affairs determ nes to be appropri at e. HH—the—pubH—¢
" T I I e iy I
exceeds—the—ampunts—set—forth—+nparagraph—{(H{b)—the—pub-c
r b b . . I o I F
. F an I e r
15
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(4) The public guardian shall be authorized to enpl oy
sufficient staff to carry out the duties of his or her office.

(5) The public guardian nmay del egate to assistants and
ot her nmenbers of his or her staff the powers and duties of the
of fice of public guardian, except as otherwise linited by |aw
The public guardian shall retain ultinmate responsibility for

the discharge of his or her duties and responsibilities.

(6) 7 A public guardian shall not commit a ward to a
nmental health treatnent facility, as defined in s.
394. 455(30), without an involuntary placenent proceeding as
provi ded by | aw

(7) 8y Wen a person is appointed successor public
guardi an, he or she imediately succeeds to all rights,
duties, responsibilities, and powers of the preceding public
guar di an.

(8) 9> When the position of public guardian is vacant,
subor di nat e personnel enpl oyed under subsection (4) shal

16
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1| continue to act as if the position of public guardian were

2 filled.

3 Section 9. Section 744.705, Florida Statutes, is

4 | anended to read:

5 744.705 Costs of public guardian.--

6 4 " ¢ adrini Fon—inetudi T

21 ¢ _ shat—t ot he—bud ey e F i

8 . ¢ odrini Fon—inetudi T F ’
9 | shakH—be——+ecoveredfromthe—assets—or—theincore—of theward-
10 2> In any proceeding for appointnent of a public

11 | guardian, or in any proceeding involving the estate of a ward
12 | for whom a public guardi an has been appoi nted guardi an, the
13 | court nmay waive any court costs or filing fees.

14 Section 10. CQuardianship Task Force; creation

15 | nenbershi p, duties.--

16 (1) There is created within the Departnent of Elderly
17 | Affairs a Guardi anship Task Force. The purpose of the task

18 | force is to exani ne guardi anship and incapacity and nake

19 | reconmendations to the Governor and the Legislature for the
20 | i nprovenent of guardi anship and incapacity practice. The
21 | departnent shall staff the task force. The Secretary of
22 | Elderly Affairs shall appoint the chair of the task force.
23 | Menbers of the task force shall serve without conpensation
24 | Unl ess specified otherwi se, task force nenbers shall be
25 | appoi nted by the respective organi zati ons that they represent.
26 (2) Menbers shall serve without conpensation. Any
27 | menber of the conmittee who is a public enployee is entitled
28 | to rei nbursenent for per diemand travel expenses by his or
29 | her enployer, and the cost of each nenber's participation nust
30 | be borne by the organi zati on that appointed the nenber
31
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(3) The Quardi anship Task Force shall identify the
characteristics of Florida guardi anship practice. It shal

al so identify guardi anshi p best practices and recommend

specific statutory and ot her changes for achieving such best

practices and for achieving citizen access to quality

guar di anship services. The task force shall subnit a

prelimnary report to the Governor, the Secretary of Elderly

Affairs and the Legislature no later than January 1, 2004, and

shall submit a final report no later than January 1, 2005
(4) The Quardi anshi p Task Force shall consist of 10
nenbers as follows: a judge who has experience sitting in

guar di anshi p proceedi ngs appointed by the Florida Conference

of Grcuit Judges, a representative of the Association of

Clerks of Court, a professor of | aw who has experience in

el der issues appointed by the Secretary of Elderly Affairs, a

representative of the Florida State Guardi anshi p Associ ation

a representative of the Florida Quardi anshi p Foundati on, a

representative of the Real Property and Probate Section of The

Florida Bar, a representative of the El der Law Section of The

Florida Bar, a professional who has experience in exan ning

and determ ning incapacity, a representative of the Florida

Bankers' Association and a citizen/consuner appointed by the
Fl ori da AARP (Anerican Associ ation of Retired Persons).
(5) The Quardi anshi p Task Force nay appoint auxiliary

nenbers based on their expertise to assist the task force in

carrying out its duties.
(6) The task force is termnated May 6, 2005.
Section 11. This act shall take effect July 1, 2003.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill SB 1782

Repl aces all the original provisions of the bill with the
foll owi ng provisions:

- Places the Statew de Public Quardi anship O fice under the
di rect auspice and control of the Departnment of Elderly
Affairs and the Secretary of Elderly Affairs.

- Requires the Departnment of Elderly Affairs to contract with
a not-for-profit entity to statutory performfunctions
associated with the registration, exam nation and training of
pr of essi onal guardi ans.

f
t
g
- Revises provisions for statew de registration of
pr of essi onal _guardi ans and expands the registry r
publ i ¢ guardi an.

- Requi res professional  and Bublic guardi ans to undergo
revised credit and crimnal background, screenings. and to take
a state conpetency examas a prerequisite to appointnment.

- Allows plenary and limted guardi ans to_enpl oy case nmanagers
and to provide confidential ward i nformation under specifieéed
terns to | ocal onbudsman council| nenbers for investjgative
purposes_ related to conplaints in nursing hones or |ong-term
care facilities.

- Revises the powers and duties of the public guardian.

- Allows a professional guardian to serve as a public
guar di an.

- Elimnates a provisio
adm ni strative costs to
Quardi anship O fice' s budget.

Cr

ts
epo
tgt
or

n that requires a gublic_ uardi an's
be paid fromthe Statew de Public

d
eates a  10-nmenber Quardi anship Task Force and sets forth
duties including the subm ssion of a prelimnary and fina
rt to the Governor and the Legislature regarding the

us of the guardianship delivery system and recoimmendati ons
I npr

t
S
nprovenents.
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