Florida Senate - 2003 CS for SB 2018

By the Cormittee on Judiciary; and Senator Diaz de la Portilla

308-2013-03

1 A bill to be entitled

2 An act relating to sal es disclosures; creating
3 s. 475.423, F.S.; specifying the transactions

4 that are subject to the requirenents of the

5 act; providing definitions; requiring that

6 certain disclosures be made by the transferor

7 or his or her agent with respect to rea

8 property located within a fl ood hazard area, an
9 area with severe constraints for devel opnent,
10 an area having sinkhole activity, a well head

11 protection area, a priority wetland zone, a

12 habitat conservation area, an airport influence
13 area, an environnental site, or a radon gas

14 zone; providing that the waiver of such

15 requirements is against public policy;

16 providing certain exceptions; specifying the

17 formto be used as the Property ldentification
18 Di scl osure Statement; providing requirenents

19 for identifying information that acconpanies
20 the disclosure statenent; prohibiting the use
21 of the disclosure statenent by certain entities
22 other than the transferor, the transferor's
23 agents, and the transferee; providing
24 requirements for delivery of the required
25 di scl osure statenent; providing a limtation
26 wWith respect to liability for errors,
27 i naccuracy, or om ssions; requiring a third
28 party that provides infornmation with respect to
29 the disclosure statement to nmaintain a
30 speci fi ed amount of insurance protection
31 providing that certain subsequent inaccuracies
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1 with respect to the information disclosed are

2 not a violation of the act; requiring that

3 di scl osures be made in good faith; providing

4 that the act does not limt or abridge other

5 di scl osures required by |aw, authorizing the

6 anmendnent of a disclosure; providing for

7 delivery of disclosures; providing requirenents

8 for the licensee or broker acting as an agent

9 in a transaction subject to the act; providing

10 an effective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Section 475.423, Florida Statutes, is

15| created to read:

16 475.423 Property identification disclosure

17 | statenent. - -

18 (1) (a) Except as provided in subsection (2), this

19 | section applies to any transfer by sale, exchange, or
20| installnment |and sale contract of residential, undevel oped, or
21| commercial |and, wherein one party agrees to convey title to
22 | real property to another party upon the satisfaction of
23 | specified conditions set forth in the contract and whi ch does
24 | not require conveyance of title within 1 year after the date
25| of formation of the contract, |lease with an option to
26 | purchase, any other option to purchase, ground | ease coupl ed
27 | with inprovenents of any real property described in paragraph
28 |(c), or residential stock cooperative, inproved with or
29 | consisting of not |ess than one or nore than four dwelling
30 | units.
31
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(b) The transferor or his or her agent is required by

one or nore of the following to disclose the property's

| ocation within an applicable zone:

1. A person who is either acting as an agent for a

transferor of real property that is |ocated within a speci al

fl ood hazard area, which is any type Zone "A" or "V' as

desi gnhated by the Federal Energency Managenent Agency, or the

transferor, if he or she is acting without an agent, shal

di scl ose to any prospective transferee the fact that the

property is located within a special flood hazard area if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is within a special flood

hazard area; or

b. Oher readily available and officially adopted

governnental information exists regarding the flood zone.

2. A person who is acting as an agent for a transferor

of real property that is located on soils with very severe

constraints for devel opnent, or the transferor, if he or she

is acting without an agent, shall disclose to any prospective

transferee the fact that the property is located on soils with

very severe constraints for devel opnent pursuant to maps

i ssued by the United States Departnment of Agriculture or other

readily avail able and officially adopted governnmental naps and

information if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is on soils with very

severe constraints for devel opnent; or

b. Oher readily available and officially adopted

governnental infornmation exists regarding the soils with very

severe constraints for devel opnent.

3
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3. A person who is acting as an agent for a transferor

of real property that is located in an area i npacted by

si nkhol e activity, or the transferor if he or she is acting

wi thout an agent, shall disclose to any prospective transferee

the fact that the property is located in an area inpacted by

si nkhol e activity pursuant to readily available and officially

adopt ed governnental maps and infornation if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is in an area inpacted by

si nkhol e activity; or

b. Oher readily available and officially adopted

governnental infornmation exists regardi ng sinkhole activity.

4., A person who is acting as an agent for a transferor

of real property that is located within one quarter of a mle

of a well head protection area, or the transferor if he or she

is acting without an agent, shall disclose to any prospective

transferee the fact that the property is |located within one

guarter of a mle of a well head protection area according to

maps i ssued by the Departnent of Environnental Protection or a

wat er managenent district or other readily avail able and

officially adopted governnental maps and infornmation if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is |located within one

guarter of a mle of a wellhead protection area; or

b. Oher readily available and officially adopted

governnental infornmation exists regarding a well head

protection area.

5. A person who is acting as an agent for a transferor

of real property that is located in a priority wetland zone,

or the transferor if he or she is acting w thout an agent,

shal | disclose to any prospective transferee the fact that the
4
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property is located in a priority wetland zone pursuant to

maps i ssued by the Fish and Wldlife Conservati on Conmi ssion

or other readily available and officially adopted gover nnent al

maps and information if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is located in a priority

wet | and zone; or

b. Oher readily available and officially adopted

governnental infornmation regarding a priority wetland zone.

6. A person who is acting as an agent for a transferor

of real property that is located in a strategic habitat

conservation area, or the transferor if he or she is acting

wi thout an agent, shall disclose to any prospective transferee

the fact that the property is located in a strategic habitat

conservation area pursuant to maps issued by the Fish and

Wl dlife Conservation Conmi ssion or other readily avail abl e

and officially adopted governnental maps and infornmation if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is located in a strategic

habi t at conservati on area; or

b. Oher readily available and officially adopted

governnental infornmation exists regarding a strategic habitat

conservati on ar ea.

7. A person who is acting as an agent for a transferor

of real property that is located within 2 statute miles of an

airport influence area or a landing facility approved by the

Federal Avi ation Admi nistration, or the transferor if he or

she is acting wthout an agent, shall disclose to any

prospective transferee the fact that the property is |ocated

within 2 statute niles of an airport influence area or a

|l anding facility approved by the Federal Aviation
5
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Adm ni stration, the Departnent of Transportation, Division of

Aeronautics, and local |and use conmm ssion if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is located within 2 statute

mles of an airport influence area or a landing facility

approved by the Federal Aviation Adnministration; or

b. Oher readily available and officially adopted

governnental information exists regarding an airport influence

area or a landing facility approved by the Federal Aviation

Adnmi ni stration.

8. A person who is acting as an agent for a transferor

of real property that is located within a quarter of a nile of

an environnental site, linmted to filed governnental reports,

or the transferor if he or she is acting w thout an agent,

shal | disclose to any prospective transferee the fact that the

property is located within a quarter of a nile of an

environnental site, including | eaking underground storage

tanks, solid waste landfills, incinerators or transfer

stations, national priority list sites, or CERCLIS sites under

review by the United States Environnental Protection Agency
if:

a. The transferor, or the transferor's agent, has

actual know edge that the property is located within a quarter

of a mle of an environnental site; or

b. Oher readily available and officially adopted

governnental infornmation exists regardi ng environnental

hazards sites.

9. A person who is acting as an agent for a transferor

of real property that is located within a mapped radon gas

potential zone pursuant to naps issued by the United States

Envi ronnental Protection Agency or other readily avail able and
6
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1| officially adopted governnmental naps and i nformati on shal

2| disclose to any prospective transferee the fact that the

3| property is located within a mapped radon gas potential zone
alif:

5 a. The transferor, or the transferor's agent, has

6 | actual know edge that the property is located in a nmapped

7 | radon gas potential zone; or

8 b. Oher readily available and officially adopted

9 | governnental information exists regarding radon gas.

10 (c) Any waiver of the requirenents of this section is
11| void as against public policy.

12 (2)(a) This section does not apply to the foll ow ng

13 | transfers:

14 1. Transfers pursuant to court order, including, but
15| not linmted to, transfers ordered by a probate court in

16 | adninistration of an estate, transfers pursuant to a wit of
17 | execution, transfers by any foreclosure sale, transfers by a
18 | trustee in bankruptcy, transfers by em nent donmmin, and

19 | transfers resulting froma decree for specific performance.
20 2. Transfers to a nortgagee by a nortgagor or
21 | successor in interest who is in default, transfers to a
22 | beneficiary of a deed of trust by a trustor or successor in
23| interest who is in default, transfers by any forecl osure sale
24 | after default, transfers by any foreclosure sale after default
251 in an obligation secured by a nortgage, transfers by a sale
26 | under a power of sale or any foreclosure sale under a decree
27 | of foreclosure after default in an obligation secured by a
28 | deed of trust or secured by any other instrunent containing a
29 | power of sale, or transfers by a nortgagee or a beneficiary
30 | under a deed of trust who has acquired the real property at a
31| sal e conducted pursuant to a power of sale under a nortgage or

.
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deed of trust or a sale pursuant to a decree of foreclosure or

has acquired the real property by a deed in lieu of

f or ecl osur e.

3. Transfers by a fiduciary in the course of the

adm ni stration of a decedent's estate, guardi anshi p,

conservatorship, or trust.

4. Transfers from one coowner to one or nore other

COOWNers.
5. Transfers nade to a spouse, or to a person or

persons in the lineal line of consanguinity of one or nore of

the transferors.

6. Transfers between spouses resulting froma judgnent

of dissolution of narriage or of |egal separation of the

parties or froma property settlenent agreenent incidental to

t hat judgnent.

7. Transfers or exchanges to or from any governnent al

entity.
8. Transfers by sale, resale, exchange, or install nent

| and sal es contract of any nmanufactured nobile hone, nobile

hone park, or residential manufactured buil ding.

(b) Transfers not subject to this section may be

subj ect to other disclosure requirenents. |In transfers that

are not subject to this section, agents may make required

di sclosures in a separate writing.

(3)(a) The disclosures required by this section are

set forth in, and shall be nade on a copy of, the foll ow ng

Property ldentification Disclosure Statenent:

PROPERTY | DENTI FI CATI ON DI SCLOSURE STATEMENT

8
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This statenent applies to the follow ng property:

The transferor and his or her agent(s) disclose the foll ow ng

information with the know edge that even though this is not a

warranty, prospective transferees may rely on this information

in deciding whether and on what terns to purchase the subject
property.

Transferor hereby authorizes any agent(s) representing any

principal (s) in this action to provide a copy of this

statenent to any person or entity in connection with any

actual or anticipated sale of the property.

The following are representati ons nade by the transferor and

his or her agent(s) based on their know edge and official naps

and information prepared by the state and federal governnents.

This information is a disclosure and is not intended to be

part of any contract between the transferee and transferor.

TH 'S REAL PROPERTY LI ES WTH N THE FOLLON NG AREA( S)

(1) A SPECI AL FLOOD HAZARD AREA (Any type Zone "A' or
"\V') designated by the Federal Energency Managenent Agency.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(2) ON SO LS WTH VERY SEVERE CONSTRAI NTS FOR
DEVELOPMENT, pursuant to naps issued by the United States
Departnent of Agriculture or other readily avail able and

officially adopted governnental maps and information
9
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Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(3) AN AREA | MPACTED BY SI NKHOLE ACTIVITY pursuant to
readily avail able and officially adopted governnmental naps and

i nf or mati on.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(4) WTH N ONE QUARTER OF A M LE OF A WELLHEAD
PROTECTI ON AREA pursuant to nmaps i ssued by the Departnent of
Envi ronnental Protection and Water Managenment Districts or

other readily available and officially adopted gover nnental

maps and i nfornmation.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(5) A PRIORITY WETLAND ZONE pursuant to nmaps issued by
the Fish and Wldlife Conservati on Commi ssion or other readily

avail able and officially adopted governnental nmaps and

i nf or mati on.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(6) A STRATEQ C HABI TAT CONSERVATI ON AREA pursuant to
maps i ssued by the Fish and Wldlife Conservati on Conmi ssion

or other readily available and officially adopted gover nnent al

maps and i nfornmation.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

10
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(7) WTH N A QJARTER M LE OF AN Al RPORT | NFLUENCE AREA
approved by the Federal Aviation Adm nistration, or other

readily avail able and officially adopted governnmental naps and

i nf or mati on.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(8) WTH N A QJARTER OF A M LE OF AN ENVI RONMENTAL
HAZARD SI TE i ncl udi ng Leaki ng Under ground Storage Tanks, Solid
VWaste Landfills, Incinerators or Transfer Stations, Nationa
Priority List Sites, and/or CERCLIS Sites under review by the
United States Environnental Protection Agency.

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

(9) WTH N A MAPPED RADON GAS POTENTI AL ZONE pur suant
to maps i ssued by the United States Environnental Protection

Agency or other readily available and officially adopted

governnental maps and i nformation

Yes No Do not know and i nfornmati on not

avail abl e Pendi ng

THESE ZONES MAY LIMT YOUR ABILITY TO DEVELCP THE REAL
PROPERTY, TO OBTAI N | NSURANCE, OR TO RECEI VE ASSI STANCE AFTER
A DI SASTER

THE MAPS AND | NFORMATI ON ON WHI CH THESE DI SCLOSURES ARE BASED

ARE ESTI MATES WHERE THE APPLI CABLE ZONES AND PROTECTED LANDS

EXI ST. THEY ARE NOT DEFI NI TI VE | NDI CATORS OF WHETHER CR NOT A

PROPERTY W LL BE AFFECTED BY A NATURAL OR ENVI RONMENTAL

DI SASTER. TRANSFEREE(S) AND TRANSFEROR(S) MAY W SH TO OBTAIN
11
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PROFESSI ONAL ADVI CE REGARDI NG THESE AND OTHER HAZARDS AND
PROTECTI ON ZONES THAT MAY AFFECT THE PROPERTY.

Transferor represents that the information herein is true and

correct to the best of the transferor's knowl edge as of the

date signed by the transferor

Si gnature of Transferor Dat e

Si gnature of Transferor Dat e

Agent represents that the information herein is true and

correct to the best of the agent's know edge as of the date

si gned by the agent.

Si gnature of Transferor's Agent
Dat e

Si gnature of Transferor's Agent
Dat e

Transferee represents that he or she has read and under st ands

t his docunent.

Si gnature of Transferee Dat e

Si gnature of Transferee Dat e

(b) |If a map or acconpanying infornmation is not of

sufficient accuracy or scale that a reasonabl e person can

determine if the subject real property is included in an

applicable area, the transferor or transferor's agent shal
12
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mark "Yes" on the Property ldentification Disclosure

Statenent. The transferor or transferor's agent may nmark "No"

on the Property ldentification D sclosure Statenent if he or

she attaches a report prepared pursuant to paragraph (5)(c)

which verifies that the property is not in the applicable

zone. This paragraph does not limt or abridge any existing

duty of the transferor or the transferor's agents to exercise

reasonabl e care in nmaking a deternination under this

subsecti on.
(c) |If the Federal Energency Managenent Agency has

i ssued a Letter of Map Revision confirnming that a property is

no longer within a special flood hazard area, the transferor

or transferor's agent nmay mark "No" on the Property

Identification Disclosure Statenent, even if the map has not

yet been updat ed.

(d) |If the Federal Energency Managenent Agency has

i ssued a Letter of Map Revision confirnming that a property is

within a special flood hazard area and the | ocation of the

| etter has been posted then the transferor or transferor's

agent shall mark "Yes" on the Property ldentification

Di scl osure Statenment, even if the map has not yet been

updat ed
(f) The disclosure required by this sectionis a

di scl osure only between the transferor, the transferor's

agents, and the transferee, and may not be used by any other

party, including, but not linmted to, insurance conpani es,

| enders, or governnental agencies, for any purpose.

(g) In any transaction in which a transferor has

accepted, prior to the effective date of this section, an

offer to purchase, the transferor, or his or her agent, shal

be deened to have conplied with the requirenent of paragraph
13
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(a) if the transferor or agent delivers to the prospective

transferee a statenent that includes substantially the sane

information and warning as the Property ldentification

D scl osure Statenent.

(4)(a) The transferor of any real property subject to

this section shall deliver to the prospective transferee the

witten statenent required by this section, as foll ows:

1. In the case of a sale, as soon as practicable

before transfer of title.

2. In the case of transfer by a real property sales

contract or by a |l ease together with an option to purchase, or

a ground | ease coupled with i nprovenents, as soon as

practicabl e before execution of the contract. For the purpose

of this subparagraph, "execution" nmeans the nmking or

acceptance of an offer.

(b) The transferor shall indicate conpliance with this

section either on the receipt for deposit, the real property

sal es contract, the | ease, any addendum attached thereto, or

on a separate docunent .

(c) |If any disclosure, or any naterial anendnent of

any di sclosure, required to be nmade pursuant to this section

is delivered after the execution of an offer to purchase, the

transferee shall have 3 days after delivery in person or 5

days after delivery by deposit in the mail to termnate his or

her offer by delivery of a witten notice of ternmination to

the transferor or the transferor's agent.

(5)(a) Neither the transferor nor any listing or

selling agent shall be liable for any error, inaccuracy, or

om ssion of any information delivered pursuant to this section

if the error, inaccuracy, or omi ssion was not within the

personal know edge of the transferor or the listing or selling
14
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agent, and was based on information tinely provided by public

agenci es or by other persons providing infornmation as

specified in paragraph (c) which is required to be discl osed

pursuant to this section, and ordinary care was exercised in

obtaining and transnmitting the informtion

(b) The delivery of any information required to be

di scl osed by this section to a prospective transferee by a

third party providing information required to be discl osed

pursuant to this section shall be deened to conply with the

requi renents of this section and shall relieve the transferor

or any listing or selling agent of any further duty under this

section with respect to that itemof information

(c) The delivery of a report or opinion prepared by a

| i censed engi neer, | and surveyor, or expert in locating the

appl i cabl e zones on readily avail abl e official governnental

maps and informati on concerning matters within the scope of

the professional's license or expertise is sufficient

conpliance for application of the exenption provided by

paragraph (a) if the information is provided to the

prospective transferee pursuant to a request therefore,

whether witten or oral. In responding to that request, an

expert may indicate, in witing, an understanding that the

information provided will be used in fulfilling the

requi rements of subsection (3) and, if so, shall indicate the

requi red disclosures, or parts thereof, to which the

i nformation being furnished is applicable. |f that statenent

is furnished, the expert is not responsible for any itenms of

information, or parts thereof, other than those expressly set

forth in the statenent.

(d) Athird party providing the infornmation on behal f

of the transferor and the transferor's agent fulfilling the
15
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requi renents of subsection (3) to be disclosed by this section

shall maintain a mnimumof $20 mllion of insurance

protection to protect the transferor and the agents for any

errors or om ssions nade by the third party.

(6)(a) After a transferor and his or her agent conply

wi th subsection (3), they are relieved of further duty under

this section with respect to those itens of information. The

transferor and his or her agent are not required to provide

notice to the transferee if the infornation provided

subsequently beconmes inaccurate as a result of any

governnental action, map revision, changed i nformation, or

ot her act or occurrence, unless the transferor or agent has

actual know edge that the informati on has becone i naccurate.

(b) If information disclosed in accordance with this

section is subsequently rendered i naccurate as a result of any

governnental action, map revision, changed i nformation, or

ot her act or occurrence subsequent to the delivery of the

requi red disclosures, the inaccuracy resulting therefrom does

not constitute a violation of this section.

(7) Each disclosure required by this section and each

act that may be perforned in nmaking the disclosure shall be

made in good faith. For purposes of this section, "good faith"

neans honesty in fact in the conduct of the transaction

(8) The specification of itens for disclosure in this

section does not linmit or abridge any obligation for

di scl osure created by any other provision of |aw or that may

exist in order to avoid fraud, nisrepresentation, or deceit in

the transfer transaction. The Legi slature does not intend to

affect the existing obligations of the parties to a rea

estate contract, or their agents, or to disclose any fact

materially affecting the value and desirability of the
16
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property, including, but not Ilinited to, the physica

condition of the property and previously received reports of

physi cal inspection.

(9) Any disclosure made pursuant to this section nay

be anended in witing by the transferor or his or her agent,

but the anmendnent shall be subject to subsection (4).

(10) Delivery of disclosures required by this section

shal |l be by personal delivery to the transferee or by mail to

the prospective transferee. For the purposes of this section,

delivery to the spouse of a transferee shall be deened

delivery to the transferee, unl ess provided ot herw se by

contract.
(11) Any person or entity, other than a real estate

licensee licensed in this state and acting in the capacity of

an escrow agent for the transfer of real property subject to

this section, shall not be deened the agent of the transferor

or transferee for purposes of the disclosure requirenents of

this section unless the person or entity is enpowered to so

act by an express witten agreenent to that effect. The extent

of that agency shall be governed by the witten agreenent.

(12)(a) |If nore than one licensed real estate broker

is acting as an agent in a transaction subject to this

section, the broker who has obtained the offer nade by the

transferee shall, except as otherwi se provided in this

section, deliver the disclosure required by this section to

the transferee, unless the transferor has given other witten

i nstructions for delivery.

(b) If alicensed real estate broker responsible for

delivering the disclosure under this section cannot obtain the

di scl osure docunent required and does not have witten

assurance fromthe transferee that the discl osure has been
17
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received, the broker shall advise the transferee in witing of

his or her rights to the disclosure. Alicensed real estate

br oker responsi ble for delivering disclosures under this

section shall maintain a record of the action taken to effect

conpl i ance of the transaction.

(13) A transfer subject to this section may not be

i nval i dated sol ely because of the failure of any person to

conply with any provision of this section. However, any person

who willfully or negligently violates or fails to perform any

duty prescribed by any provision of this section shall be

liable in the anount of actual danmges suffered by a

transferee.
(14)(a) As used in this section, the term"listing

agent" neans an individual who has obtained a listing of

property of the kind in respect of which he or she is

authorized by law to act as an agent for conpensation

(b) As used in this section, the term"selling agent"

neans an individual who acts in cooperation with a listing

agent and who sells, or finds and obtains a buyer for, the

property.
Section 2. This act shall take effect July 1, 2003.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2018

Requires that a transferor or his or her agent nake certain

di sclosures with respect to the sale or transfer of rea
property. Requires that property |ocated within a flood hazard
area, ah_area Wth severe constraints for devel opnent, an area
havi ng sinkhole activity, a wellhead protection area, a .
priority wetland zone, a habitat conservation area, an airport
I nfluente area, an environental site, or a radon gas zone be
identified by use of a PropertY Identification D Sclosure
Statenent. Provides requirenents for the form Requires that
third parties providing information for_Purposes of such
disclosures maintain a mninumof $20 mllion in insurance
protection. (See bill for deta&gs)
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