Florida Senate - 2003 SB 2120

By Senat or Peaden

2-949-03

1 A bill to be entitled

2 An act relating to nedical nalpractice;

3 anending s. 766.102, F.S.; revising required

4 criteria for an expert witness to give expert

5 testi nony concerning the prevailing

6 prof essi onal standard of care; revising

7 required criteria for an expert witness to give
8 testi nony concerning a general practitioner

9 providing for such expert witnesses to give

10 testinony with respect to other nedical staff
11 and adnministrative staff; providing for a

12 specialist to be considered "a sinilar health
13 care provider" under certain circunstances;

14 anending s. 766.104, F.S.; increasing the

15 period for extending the statute of linmitations
16 in a nedical negligence case; creating s

17 766. 1045, F.S.; providing for recomencing a

18 case foll owi ng discontinuance or dism ssa

19 under linmted circunstances; anending s.
20 766. 106, F.S.; providing requirenents for the
21 notice to prospective defendants; revising
22 requi renments for the response provided to a
23 claimant; providing for sworn statenents rather
24 than unsworn statenents during inform
25 di scovery; providing for witten questions;
26 creating s. 766.1095, F.S.; providing for
27 mandat ory nedi ati on; providing procedures;
28 providing for an assessnent of fees and costs
29 followi ng the judgnent; excluding nedica
30 negl i gence or wongful death cases fromcertain
31 requi rements for offers of settlenent; anending
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1 S. 766.110, F.S.; providing that a hospital is
2 exclusively liable for negligent acts or

3 om ssions regarding the provision of treatnent
4 in the hospital's energency roomor traunmm

5 center; providing legislative intent with

6 respect to such liability; anmending s. 766. 113,
7 F.S.; providing that a settl enent agreenent nay
8 not prohibit a party fromdiscussing the

9 settl enment anpunt; creating s. 766.115, F.S.

10 prohibiting certain entities from preventing or
11 di scouragi ng the providing of expert testinony;
12 providing for a civil renmedy; providing a

13 standard of proof; providing for an award of

14 attorney's fees and costs; anending s. 766. 202,
15 F.S.; providing for certification of a nedica
16 expert; providing certain limtations on

17 persons who nmay subnit expert opinions;

18 anending s. 766.205, F.S., relating to presuit
19 di scovery; conform ng provisions to changes
20 made by the act; anending s. 766.206, F.S.
21 providing for disnissal of a claimunder
22 certain circunmstances; requiring the court to
23 nmake certain reports concerning a nedica
24 expert who fails to neet qualifications;
25 requiring the court to apportion the total
26 fault in a nedical nalpractice case anong the
27 claimant and joint tortfeasors who are parties
28 to the action when the case is subnmitted to the
29 jury; providing effective dates.
30
31| Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Effective upon this act becoming a | aw and
2| applicable to causes of action filed on or after July 1, 2003,
3| section 766.102, Florida Statutes, is anended to read:

4 766. 102 Medical negligence; standards of recovery. --

5 (1) In any action for recovery of danages based on the
6 | death or personal injury of any person in which it is alleged
7 | that such death or injury resulted fromthe negligence of a

8 | health care provider as defined in s. 768.50(2)(b), the

9| claimant shall have the burden of proving by the greater

10 | weight of evidence that the alleged actions of the health care
11 | provider represented a breach of the prevailing professiona

12 | standard of care for that health care provider. The

13 | prevailing professional standard of care for a given health

14 | care provider shall be that level of care, skill, and

15| treatnment which, in light of all relevant surrounding

16 | circunstances, is recognized as acceptable and appropriate by
17 | reasonably prudent sinilar health care providers.

18 (2) A person may not give expert testinobny concerning
19 | the prevailing professional standard of care unl ess that
20| person is a licensed health care provider and neets the
21| following criteria:
22 (a) |If the party agai nst whom or on whose behal f the
23 | testinony is offered is a specialist, the expert wtness nust:
24 1. Specialize in the sane specialty as the party
25 | agai nst whom or on whose behalf the testinony is offered; or
26 2. Specialize in a sinilar specialty that includes the
27 | eval uation, diagnosis, or treatnent of the nedical condition
28 | that is the subject of the conplaint and have prior experience
29 | treating simlar patients.
30
31

3
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(b) During the 3 years inmedi ately preceding the date

of the occurrence that is the basis for the action, the expert

Wi tness nust have devoted professional tinme to:

1. The active clinical practice of, or consulting with

respect to, the sane or simlar health profession as the

heal th care provider agai nst whom or on whose behal f the

testinony is offered and, if that health care provider is a

specialist, the active clinical practice of, or consulting

wWith respect to, the sane specialty or a simlar specialty

that includes the evaluation, diagnosis, or treatnent of the

nedi cal condition that is the subject of the action and have

prior experience treating simlar patients;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

sane or simlar health profession in which the health care

provi der agai nst whom or on whose behalf the testinobny is

offered, and if that health care provider is a specialist, an

accredited health professional school or accredited residency

or clinical research programin the same or sinmlar specialty;

or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sanme or sinilar health profession as the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated with an

accredited health professional school or accredited residency

or clinical research programin the same or simlar specialty.
(3) Notwithstandi ng subsection (2), if the health care
provi der agai nst whom or on whose behalf the testinobny is

offered is a general practitioner, the expert witness, during
4
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the 3 years immedi ately preceding the date of the occurrence

that is the basis for the action, nust have devoted his or her

prof essional tine to:

(a) Active clinical practice or consultation as a

general practitioner

(b) Instruction of students in an accredited health

prof essi onal school or accredited residency programin the

general practice of nedicine; or

(c) Aclinical research programthat is affiliated

with an accredited nedical school or teaching hospital and

that is in the general practice of nedicine.

(4) Notwithstandi ng subsection (2), a physician

| i censed under chapter 458 or chapter 459 who qualifies as an

expert under the section and who by reason of active clinica

practice or instruction of students has know edge of the

appl i cabl e standard of care for nurses, nurse practitioners,

certified registered nurse anesthetists, certified registered

nurse ni dw ves, physician assistants, or other nedical support

staff nmay give expert testinony in a nedical nal practice

action with respect to the standard of care of such nedica

support staff.

(5) In an action alleging nedical nal practice, an

expert witness may not testify on a contingency fee basis.

(6) This section does not linit the power of the trial

court to disqualify or qualify an expert w tness on grounds

other than the qualifications in this section

(7) Notwi thstandi ng subsection (2), in a nedica

nmal practice action against a hospital or other health care or

nedical facility, a person nay give expert testinony on the

appropriate standard of care as to adnministrative and ot her

nonclinical issues if the person has substantial know edge, by
5
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virtue of his or her training and experience, concerning the

standard of care anbng hospitals or health care or nedica

facilities of the sane type as the hospital, health facility,

or nedical facility whose actions or inactions are the subject

of this testinmony and which are located in the sane or simlar

communities at the tine of the alleged act giving rise to the

cause of acti on.
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i ek b I Cakty- Lot o
. ; . I i bttt

(8)3)y(a) |If the injury is claimed to have resulted
fromthe negligent affirmative nedical intervention of the
health care provider, the claimant nust, in order to prove a
breach of the prevailing professional standard of care, show
that the injury was not within the necessary or reasonably
foreseeabl e results of the surgical, nedicinal, or diagnostic
procedure constituting the nedical intervention, if the
intervention fromwhich the injury is alleged to have resulted
was carried out in accordance with the prevailing professiona
standard of care by a reasonably prudent sinilar health care
provi der.

7
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(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the infornmed
consent of the patient in conpliance with the provisions of s.
766. 103.

(9) t4) The existence of a nedical injury shall not
create any inference or presunption of negligence against a
health care provider, and the claimant nust nmintain the
burden of proving that an injury was proxi mately caused by a
breach of the prevailing professional standard of care by the
health care provider. However, the discovery of the presence
of a foreign body, such as a sponge, clanp, forceps, surgica
needl e, or other paraphernalia conmonly used in surgical
exam nation, or diagnostic procedures, shall be prim facie
evi dence of negligence on the part of the health care
provi der.

(10) £5) The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith
and with due regard for the prevailing professional standard
of care.

(11)¢6)(a) In any action for damages involving a claim
of negligence against a physician |licensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physician |icensed under chapter 461, or chiropractic
physician |icensed under chapter 460 providi ng energency
nedi cal services in a hospital energency departnent, the court
shal |l admit expert nedical testinony only from physicians,

8
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ost eopat hi ¢ physicians, podiatric physicians, and chiropractic
physi ci ans who have had substantial professional experience
within the preceding 5 years whil e assigned to provide
energency nedical services in a hospital enmergency departnent.

(b) For the purposes of this subsection

1. The term "energency nedical services" neans those
nedi cal services required for the inmedi ate di agnosi s and
treatnent of nedical conditions which, if not imediately
di agnosed and treated, could lead to serious physical or
nmental disability or death.

2. "Substantial professional experience" shall be
determ ned by the custom and practice of the nmanner in which
energency nedi cal coverage is provided in hospital energency
departnments in the sane or sinmlar localities where the
al | eged negl i gence occurred.

(12) If a health care provider described in subsection

(2), subsection (3), or subsection (4) is providing treatnment

or diagnosis for a condition that is not within his or her

specialty, a specialist trained in the treatnent or diagnosis

for that condition shall be considered a "simlar health care

provider."

Section 2. Effective upon this act becoming a | aw and
applicable to notices of intent to litigate and responses
mai |l ed on or after July 1, 2003, subsection (2) of section
766. 104, Florida Statues, is anmended to read:

766. 104 Pleading in nedical negligence cases; claim
for punitive damages; authorization for rel ease of records for
i nvestigation.--

(2) Upon petition to the clerk of the court where the
suit will be filed and paynent to the clerk of a filing fee,
not to exceed $25, established by the chief judge, an

9
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1| automatic 180-day 96-day extension of the statute of

2| limtations shall be granted to all ow the reasonabl e

3| investigation required by subsection (1). This period shal

4| be in addition to other tolling periods. No court order is

5| required for the extension to be effective. The provisions of
6 | this subsection shall not be deenmed to revive a cause of

7| action on which the statute of linitations has run

8 Section 3. Effective upon this act becoming a | aw and
9| applicable to notices of intent to litigate and responses

10| mailed on or after July 1, 2003, section 766.1045, Florida

11| Statutes, is created to read

12 766. 1045 Medical nml practice cases; dismssal of

13 | actions. --Wen any nedi cal negligence case has been conmrenced
14])in a state or federal court within the applicable statute of
15| linmtations and the plaintiff discontinues or dismisses the
16 | case, it may be recommenced in a court of this state or in a
17 | federal court either within the original applicable period of
18| limtations or within 6 nonths after the di sconti nhuance or

19 | di smissal, whichever occurs later. This privilege of renewal
20 | shall be exercised only once.
21 Section 4. Effective Cctober 1, 2003, and applicable
22| to notices of intent to litigate sent on or after that date,
23 | subsection (2), paragraphs (a) and (b) of subsection (3), and
24 | subsection (7) of section 766.106, Florida Statutes, are
25| anended, to read:
26 766. 106 Notice before filing action for nedica
27 | mal practice; presuit screening period; offers for adm ssion of
28 | liability and for arbitration; informal discovery; review. --
29 (2) After conpletion of presuit investigation pursuant
30| to s. 766.203 and prior to filing a claimfor nedica
31| mal practice, a claimant shall notify each prospective

10
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defendant by certified nmail, return recei pt requested, of
intent to initiate litigation for nmedical nalpractice. Notice
to each prospective defendant nust include, if available, a

list of all known health care providers seen by the clai nant

for the injuries conpl ai ned of subsequent to the all eged act

of mal practice, all known health care providers during the

5-year period prior to the all eged act of mal practice, and

copies of the nedical records relied upon by the expert in

signing the affidavit. The requirenent of providing the |ist

of known health care providers may not serve as grounds for

i mposi ng sanctions for failure to provide presuit discovery.

Following the initiation of a suit alleging nedica
mal practice with a court of conpetent jurisdiction, and
service of the conplaint upon a defendant, the claimant shal
provide a copy of the conplaint to the Departnent of Health.
The requirenent of providing the conplaint to the Departnment
of Health does not inpair the claimant's legal rights or
ability to seek relief for his or her claim The Departnent of
Heal th shall review each incident and deternine whether it
i nvol ved conduct by a licensee which is potentially subject to
di sciplinary action, in which case the provisions of s.
456. 073 apply.

(3)(a) No suit may be filed for a period of 90 days
after notice is mailed to any prospective defendant. During
t he 90-day period, the prospective defendant's insurer or
self-insurer shall conduct a reviewto deternmine the liability
of the defendant. Each insurer or self-insurer shall have a
procedure for the pronpt investigation, review, and evaluation
of clains during the 90-day period. This procedure shal
i nclude one or nore of the follow ng:

11
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1. Internal review by a duly qualified clains
adj ust er;

2. Creation of a panel conprised of an attorney
know edgeabl e in the prosecution or defense of nedica
mal practice actions, a health care provider trained in the
sane or simlar nedical specialty as the prospective
defendant, and a duly qualified clains adjuster

3. A contractual agreenent with a state or |oca
prof essi onal society of health care providers, which nmaintains
a nedi cal review conmmttee

4. Any other sinmilar procedure which fairly and
pronmptly eval uates the pending claim

Each insurer or self-insurer shall investigate the claimin
good faith, and both the claimant and prospective defendant
shal | cooperate with the insurer in good faith. |If the
insurer requires, a claimnt shall appear before a pretrial
screeni ng panel or before a nedical review conmittee and shal
submt to a physical exanmination, if required. Unreasonable
failure of any party to conply with this section justifies
di smissal of clainms or defenses. There shall be no civil
liability for participation in a pretrial screening procedure
i f done without intentional fraud.

(b) At or before the end of the 90 days, the insurer
or self-insurer shall provide the claimant with a response:

1. Rejecting the claimand subnitting corroboration of

| ack of reasonable grounds for nedical negligence litigation
in accordance with s. 766.203(3), which sets forth a factua
basis for the denial

2. Making a settlenent offer; or

12
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1 3. Making an offer to arbitrate in which liability is
2 | deened adnitted and arbitration will be held ef—adnssion—of
3 | Habitty—eandfor—arbitration on the i ssue of danages. This
4| offer nmay be nade contingent upon a linmt of general damages.
5

6 | Such response nust include a copy of any insurance policy and
7| applicable policy linmts. |If the prospective defendant intends
8|to deny liability should a lawsuit be filed notw thstanding a
9| settlenent offer, an affidavit corroborating | ack of

10 | reasonabl e grounds for nedi cal negligence nust be submitted
11| that neets the requirenents of s. 766.203(3) and that sets

12 | forth a factual basis for the denial of liability. Any

13 | response nust also include all affirnmative defenses the

14 | prospective defendant intends to raise, and a corroborating
15| expert witness affidavit for each potential defendant whomthe
16 | respondi ng defendant contends is liable for the injuries

17 | conpl ai ned of and who has not been sent a notice of intent to
18| litigate by the clai mant.

19 (7) Informal discovery may be used by a party to

20 | obtai n unsworn statenents, the production of docunents or

21| things, and physical and nental exam nations, and answers to
22 | witten questions,as foll ows:

23 (a) Sworn Uaswerfr statements; parties.--Any party may
24 | require health care providers or other parties to appear for
25| the taking of a sworn an—dnswoern statenent. Sueh—Sstaterents
26 . .

27

28 | purpose—by—anyparty— A party desiring to take the sworn

29 | uaswoern statenent of any party or health care provider nust
30 | provi de give reasonable witten notice and opportunity to be
31| present ia—witing to all parties. The notice nust state the

13
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1| time and place for taking the statenent and the nanme and

2 | address of the party or health care provider to be exam ned.
3 | bntess—oetherwise—+npractieal-The exam nation of any party or
4 | health care provider nust be done at the sane tine by al

5| other parties. Any party or health care provider may be

6 | represented by counsel at the taking of a sworn afn—unswoerh

7| statenment. A sworn An—dhRswert statenent may be recorded

8| electronically, stenographically, or on videotape. The taking
9| of sworn unaswern statenents is subject to the provisions of
10| the Florida Rules of Civil Procedure and may be termi nated for
11 | abuses. The taking of a sworn statenent during presuit

12 | screeni ng does not preclude a party fromupdating the sworn
13 | statenent by deposition.

14 (b) Docunents or things.--Any party nay request

15| di scovery of docunents or things. The docunents or things

16 | nust be produced, at the expense of the requesting party,

17 | within 20 days after the date of receipt of the request. A
18 | party is required to produce di scoverabl e docunents or things
19| within that party's possession or control

20 (c) Physical and nental exam nations.--A prospective
21 | defendant may require an injured prospective claimant to

22 | appear for exanination by an appropriate health care provider
23 | The defendant shall give reasonable notice in witing to al
24 | parties as to the tine and place for exam nation. Unless

25 | otherwi se inpractical, a prospective claimant is required to
26 | subnmit to only one exanination on behalf of all potential

27 | defendants. The practicality of a single exam nation nust be
28 | determined by the nature of the potential claimnt's

29 | condition, as it relates to the liability of each potenti al
30 | defendant. Such examination report is available to the parties
31| and their attorneys upon paynent of the reasonable cost of

14
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1| reproduction and may be used only for the purpose of presuit

2 | screening. O herw se, such exami nation report is confidential

3| and exenmpt fromthe provisions of s. 119.07(1) and s. 24(a),

4| Art. | of the State Constitution.

5 (d) Witten questions.--Any party nay request answers

6| to witten questions, which may not exceed 30, including

7 | subparts, and which shall be responded to within 20 days after

8 | receipt.

9 Section 5. Effective July 1, 2003, and applicable to
10 | cases filed on or after that date, section 766.1095, Florida
11| Statutes, is created to read
12 766. 1095 Mandatory nedi ation. --

13 (1) Wthin 120 days after a suit is filed, the parties
14 | shall conduct nmandatory nmediation in accordance with s.

15) 44.102, if binding arbitration under s. 766.106 or s. 766.207
16 | has not been agreed to by the parties. The Florida Rul es of

17 | Civil Procedure shall apply to nediation held pursuant to this
18 | section. During the nediation, each party shall nmake a demand
19 | for judgnent or an offer of settlenent. At the concl usion of
20| the nedi ation, the nediator shall record the final demand and
21| final offer to provide to the court upon the rendering of a

22 | j udgnent .

23 (2) If aclaimant rejecting the final offer of

24 | settlenent made during the nedi ati on does not obtain a

25| judgnment nore favorable than the offer, the court shall assess
26 | the claimant the nedi ati on costs and reasonabl e costs,

27 | expenses, and attorney's fees that were incurred after the

28 | date of nediation. The assessnent shall attach to the proceeds
29| of the claimant and attributable to any defendant whose fina
30| offer was nore favorabl e than the judgnent.

31

15
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1 (3) If the judgnent obtained at trial is not nore

2| favorable to a defendant than the final denand for judgnent

3| made by the claimant to the defendant during nediation, the

4| court shall assess the defendant the nediation costs and

5| reasonabl e costs, expenses, and attorney's fees that were

6| incurred after the date of nediation. Prejudgnent interest at
7| the rate established in s. 55.03 fromthe date of the fina

8 | denand shall al so be assessed. The defendant and the insurer
9| of the defendant, if any, shall be liable for the costs, fees,
10 | and interest awardable under this section.

11 (4) The final offer and final denand nmade during the
12 | nediation required in this section shall be the only offer and
13 | denand considered by the court in assessing costs, expenses,
14 | attorney's fees, and prejudgnent interest under this section
15| No subsequent offer or denand by either party shall apply in
16 | the deternination of whether sanctions will be assessed by the
17 | court under this section

18 (5) Notwithstanding any law to the contrary, ss.

19| 45.061 and 768.79 do not apply to nedical negligence or to

20 | wongful death cases arising out of nedical negligence causes
21| of action.

22 Section 6. Effective July 1, 2003, and applicable to
23 | causes of action arising on or after that date, section

24 | 766. 110, Florida Statutes, is anended to read:

25 766.110 Liability of health care facilities.--

26 (1) Al health care facilities, including hospitals
27 | and anbul atory surgical centers, as defined in chapter 395,
28 | have a duty to assure conprehensive risk nanagenent and the
29 | conpetence of their nedical staff and personnel through

30| careful selection and review, and are liable for a failure to
31
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exercise due care in fulfilling these duties. These duties
shall include, but not be limted to:

(a) The adoption of witten procedures for the
sel ection of staff nmenbers and a periodic review of the
nedi cal care and treatnent rendered to patients by each nenber
of the nedical staff;

(b) The adoption of a conprehensive risk nmanagenent
programwhich fully conplies with the substantive requirenents
of s. 395.0197 as appropriate to such hospital's size,
| ocation, scope of services, physical configuration, and
simlar relevant factors;

(c) The initiation and diligent adm nistration of the
nedi cal review and ri sk managenment processes established in
par agraphs (a) and (b) including the supervision of the
nedi cal staff and hospital personnel to the extent necessary
to ensure that such nedical review and ri sk nmanagenent
processes are being diligently carried out.

Each such facility shall be liable for a failure to exercise
due care in fulfilling one or nore of these duties when such
failure is a proximate cause of injury to a patient.

(2)(a) A hospital licensed under chapter 395 shall be

exclusively liable for any negligent acts or om ssions

committed in the course of the rendering or failing to render

nedical care or treatnent to a patient at the hospital who

enters the hospital through its energency roomor traunmm

center for treatnent of a sudden, unexpected situation or

occurrence resulting in a serious nedical condition denmandi ng

i mmedi ate nedical attention; except that this paragraph does

not apply to danmges as a result of any act or omni ssion of

providing nedical care or treatnent which is unrelated to the
17
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ori gi nal nedical energency or which occurs after the patient

is stabilized and is capable of receiving nedical treatnent as

a nonenergency patient, unless surgery is required as a result

of the energency within a reasonable tine after the patient is

stabilized, in which case the exclusive liability provided by

this paragraph applies to any act or omi ssion of providing

nedi cal care or treatnent which occurs prior to the

stabilization of the patient follow ng the surgery.

(b) The liability inposed by this subsection shall lie

exclusively with the hospital for all such acts, and the

excl usive renedy for injury or damages suffered as a result of

nedi cal negligence conmmitted at a hospital shall be agai nst

the hospital. Except as provided in this section, no cause of

action shall lie against a health care provi der, whether

enpl oyed by the hospital or not, and no such health care

provider shall be held liable nor shall fault be attributed to

the health care provider, for any such act of nedica

negl i gence for which the hospital is liable pursuant to this

subsection; however, any such health care provider shall be

consi dered an adverse witness in a nedical negligence action

for any injury or danage suffered as a result of any act,

event, or omission of action in the scope of the provider's

enpl oynent or function. This subsection does not linit in any

way any liability to which the hospital nay be subject under

any ot her provision of |aw

(3)t2)y Every hospital |icensed under chapter 395 may
carry liability insurance or adequately insure itself in an
amount of not less than $1.5 million per claim $5 mllion
annual aggregate to cover all nedical injuries to patients
resulting fromnegligent acts or om ssions on the part of
t hose nenbers of its nedical staff who are covered thereby in

18
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1| furtherance of the requirenents of ss. 458.320 and 459. 0085.
2| Sel f-insurance coverage extended hereunder to a nenber of a

3| hospital's nedical staff neets the financial responsibility

4 | requirenents of ss. 458.320 and 459.0085 if the physician's

5] coverage lints are not less than the mininumlimts

6 | established in ss. 458.320 and 459. 0085 and the hospital is a
7| verified trauna center that has extended sel f-insurance

8 | coverage continuously to nenbers of its nedical staff for

9| activities both inside and outside of the hospital. Any

10 | insurer authorized to wite casualty insurance may make

11 | avail able, but shall not be required to wite, such coverage.
12 | The hospital nmay assess on an equitable and pro rata basis the
13| followi ng professional health care providers for a portion of
14 | the total hospital insurance cost for this coverage:

15 | physicians |licensed under chapter 458, osteopathic physicians
16 | i censed under chapter 459, podiatric physicians |icensed

17 | under chapter 461, dentists licensed under chapter 466, and
18 | nurses licensed under part | of chapter 464. The hospital nay
19 | provide for a deductible amount to be applied agai nst any
20 | i ndividual health care provider found liable in a law suit in
21 | tort or for breach of contract for an act of nedical
22 | negligence for which the hospital is not exclusively liable
23 | pursuant to subsection (2). The legislative intent in holding
24 | hospitals exclusively liable for acts of nedical negligence
25| committed on hospital patients in energency roons is to
26 | instill in each hospital the incentive to maxinm ze the use of
27 | neasures that will avoid the risk of injury to the full est
28 | extent and ensure that the public receives the highest quality
29 | health care obtainable fromthe hospital and the individua
30| health care providers who practice therein. The | egislative
3l|intent in providing for the deductible to be applied to

19
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1| individual health care providers found negligent or in breach
2| of contract for acts for which the hospital is not liable is
3|toinstill in each individual health care provider the

4] incentive to avoid the risk of injury to the fullest extent

5] and ensure that the public receives ertizens—ef—this—state

6 | receive the highest quality health care obtainable.

7 Section 7. Effective upon this act becoming a | aw and
8| applicable to notices of intent to litigate and responses

9| muiled on or after July 1, 2003, section 766.113, Florida

10 | Statutes, is anended to read:

11 766. 113 Settlement agreenents; prohibition on

12 | restricting disclosure to Division of Medical Quality

13 | Assurance. --A settl enent agreenent involving a claimfor

14 | nedi cal nal practice shall not prohibit any party to the

15 | agreenent from di scussing the settlenent anount or wth—o+

16 | repoerting—to—the—brviston—of—Mdecal—CQtaty—-Assurance t he

17 | events giving rise to the claim

18 Section 8. FEffective upon this act becoming a | aw and
19 | applicable to causes of action filed on or after July 1, 2003,
20 | section 766.115, Florida Statutes, is created to read:
21 766. 115 Policy to prohibit or discourage the providing
22 | of expert testinony prohibited; civil renedy.--
23 (1) Any policy, witten or oral, by a private or
24 | public educational institution; a private or public health
25| care facility; a professional association; a pharnaceutica
26 | corporation; a manufacturer of a drug, nedical product, or
27 | nedi cal device; an insurer, self-insurance trust, risk
28 | retention group, joint underwiting association, fund, or
29 | simlar entity; or a health mai ntenance organi zati on, which
30 | prohibits or discourages providing expert testinony is agai nst
31| public policy and is void.

20
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(2) Any person may bring a civil action to:

(a) Enjoin a person or entity who has violated or is

violating the provisions of subsection (1).

(b) GObtain a civil penalty of not nore than $10, 000

for each viol ation.

(3) A showing of proof that the prohibited policy

exi sts creates a rebuttable presunption that the exi stence of

the policy caused irreparable injury to the claimnt. The

defendant institution has the burden of proving by a

preponderance of the evidence that the clai rant was not

injured by denonstrating that, in the absence of the policy,

the wi tness woul d neverthel ess have not allowed hinself or

herself to be retained by the claimant. In any civil action

involving a violation of subsection (1) where an injury has

occurred, reasonable attorney's fees and costs shall be

awarded to the prevailing party. The award of fees and costs

shal | becone part of the judgnent and subject to execution as

provi ded by | aw

Section 9. Effective upon this act becoming a | aw and
applicable to causes of action filed on or after July 1, 2003,
subsection (5) of section 766.202, Florida Statutes, is
amended to read:

766.202 Definitions; ss. 766.201-766.212.--As used in
SS. 766.201-766.212, the term

(5) "Medical expert" neans a person duly and regularly
engaged in the practice of his or her profession who holds a
health care professional degree froma university or college
and has had special professional training, know edge, or and
experi ence or—eone—possessed—of—speciat—hearth—ecareknowedge
or—ski++ about the subject upon which he or she is called to
testify—or provide an opinion and who is fanmliar with the

21
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eval uation, diagnosis, or treatnent of the nedical condition

at issue. Such expert shall certify that he or she has had

experience in the evaluation, diagnosis, or treatnent of this

condition. In order to avoid the appearance of inpropriety, a

nedi cal expert opinion submitted on behalf of a defendant nay

not be provided by a nenber of the sane sel f-insurance trust

or risk retention group as the defendant or by a health care

provider who is enpl oyed by the sane enpl oyer as the defendant

or in a professional association, partnership, or joint

venture with the def endant.

Section 10. Effective upon this act beconing a | aw and
applicable to notices of intent to litigate and responses
mai |l ed on or after July 1, 2003, subsection (4) of section
766. 205, Florida Statutes, is anended to read:

766. 205 Presuit discovery of nedical negligence clains
and defenses. - -

(4) Wth the exception of sworn statenents taken

pursuant to s. 766.106(7)(a),no statenent, discussion

written docunment, report, or other work product generated
solely by the presuit investigation process is discoverable or
admi ssible in any civil action for any purpose by the opposing
party. All participants, including, but not limted to,
hospitals and other nedical facilities, and the officers,
directors, trustees, enployees, and agents thereof,
physi cians, investigators, w tnesses, and enpl oyees or
associ ates of the defendant, are immune fromcivil liability
arising fromparticipation in the presuit investigation
process. Such immunity fromcivil liability includes inmmnity
for any acts by a nedical facility in connection with
provi di ng nedi cal records pursuant to s. 766.204(1) regardl ess
of whether the nedical facility is or is not a defendant.

22
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Section 11. Effective upon this act beconing a | aw and
applicable to to all causes of action pending on or after that
date, section 766.206, Florida Statutes, is anended to read:

766. 206 Presuit investigation of nedical negligence
cl ains and defenses by court.--

(1) After the conpletion of presuit investigation by
the parties pursuant to s. 766.203 and any informal discovery
pursuant to s. 766.106, any party nmay file a notion in the
circuit court requesting the court to deternine whether the
opposing party's claimor denial rests on a reasonabl e basis.

(2) If the court finds that the notice of intent to
initiate litigation mailed by the claimant is not in
conpliance with the reasonabl e i nvestigation requirenents of
Ss. 766.201-766.212, including a review of the claimand a

verified witten nedical expert opinion by an expert w tness

as defined in s. 766.202,the court shall dismss the claim

and the person who mailed such notice of intent, whether the
claimant or the clainmant's attorney, shall be personally
liable for all attorney's fees and costs incurred during the
i nvestigation and evaluation of the claim including the
reasonabl e attorney's fees and costs of the defendant or the
def endant' s insurer

(3) If the court finds that the response nmailed by a
defendant rejecting the claimis not in conpliance with the
reasonabl e i nvestigation requirenents of ss.766.201-766.212,

including a review of the claimand a verified witten nedica

expert opinion by an expert witness as defined in s. 766. 202,
the court shall strike the defendant's pl eadi ng. response—and
The person who mail ed such response, whether the defendant,

the defendant's insurer, or the defendant's attorney, shall be
personally liable for all attorney's fees and costs incurred
23
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during the investigation and evaluation of the claim
i ncluding the reasonable attorney's fees and costs of the
cl ai mant .

(4) If the court finds that an attorney for the
claimant mailed notice of intent to initiate litigation
Wi t hout reasonable investigation, or filed a nedical
negligence claimw thout first nailing such notice of intent
which conplies with the reasonabl e investigation requirenents,
or if the court finds that an attorney for a defendant nailed
a response rejecting the claimwthout reasonabl e
i nvestigation, the court shall subnmit its finding in the
matter to The Florida Bar for disciplinary review of the
attorney. Any attorney so reported three or nore tines within
a 5-year period shall be reported to a circuit grievance
commttee acting under the jurisdiction of the Suprene Court.
If such committee finds probable cause to believe that an
attorney has violated this section, such conmittee shal
forward to the Suprene Court a copy of its finding

(5)(a) If the court finds that the corroborating
written nedical expert opinion attached to any notice of claim
or intent or to any response rejecting a claimlacked
reasonabl e investigation, or that the nedi cal expert

submtting the opinion did not neet the expert wtness

gualifications as set forth in s. 766.202(5),the court shal

report the nedical expert issuing such corroborating opinion
to the Division of Medical Quality Assurance or its designee.
I f such nedical expert is not a resident of the state, the
di vi sion shall forward such report to the disciplining
authority of that nedical expert.

(b) The court shall fay refuse to consider the
testi nony of sueh an expert whose nedi cal expert witness

24
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opi nion attached to any notice of intent or to any response

rejecting a clai mwho has been disqualified three tines

pursuant to this section
Section 12. Notwi thstanding any provision of lawto

the contrary, in an action for damages for personal injury or

wrongful death arising out of nedical nmlpractice, whether in

contract or tort, the trier of fact shall apportion the total

fault only anong the claimant and all joint tortfeasors who

are parties to the action when the case is subnitted to the

jury for deliberation and the rendition of a verdict.

Section 13. Except as otherw se expressly provided in
this act, this act shall take effect upon becomng a | aw

R I S R R Rk Ik b S R IRk S bk O R Rk I

SENATE SUMVARY

Revi ses vari ous provisions governing nedical malpractice.
Revi ses certain criteria for expert wtnesses and the
providi ng of expert testinpny. Changes the period for
extending the statute of linmtationS in a nedica
negl i gence case from 90 days to 180 days. Provides for
sworn statenments rather than unsworn statenents during
i nformal discovery. Authorizes witten questions.
Provi des a_ procedure for nmandatory nediation. Provides
for assessing fees and costs foll ow ng nedi ati on and

t a hospital is exclusively |iable

%udgnent, Provi des tha €
or negligent acts or om ssions regarding the provision
of treatnént_in the hospital's energency roomor traunm
center, Prohibits actions that prevent or discourage the

roviding of expert testinony. Provides a civil renedy.

equi res’ the court to aPﬂortlon total fault in a nedica
mal practi ce case anobng e claimant and joint tortfeasors
who are parties to the action when the case is subnitted
tothe jury. (See bill for details.)
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