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By Senat or Saunders

37- 696A- 03
1 A bill to be entitled
2 An act relating to certificates of need;
3 anending s. 408.032, F.S.; redefining the term
4 "tertiary health service," as used in the
5 Health Facility and Services Devel opnent Act,
6 to include open-heart surgery; anending s.
7 408. 036, F.S.; anendi ng provisions specifying
8 whi ch health-care-rel ated projects are subject
9 to review and nust file an application for a
10 certificate of need; exenpting certain projects
11 fromreview, including the provision of
12 per cut aneous coronary intervention, in
13 speci fied circunmstances; providing for the
14 expiration of such an exenption and for
15 post ponenent of the renewal of the exenption
16 as specified; providing additional exenptions;
17 anmending s. 408.038, F.S.; providing increases
18 in fees for certificate-of-need applications;
19 providing for uses of the increased revenues;
20 anmending s. 408.039, F.S.; anending the review
21 process for certificates of need; providing for
22 automatic approval if the Agency for Health
23 Care Admi nistration does not issue a fina
24 order within a specified tine; providing that a
25 court nust require the losing party to pay
26 attorney's fees and costs of the prevailing
27 party in certain circunstances; creating the
28 Hospital Statutory and Regul atory Reform
29 Council; providing legislative intent;
30 providing for nenbership and duties of the
31 council; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (17) of section 408.032, Florida
Statutes, is anended to read:

408.032 Definitions relating to Health Facility and
Servi ces Devel opnent Act.--As used in ss. 408.031-408. 045, the
term

(17) "Tertiary health service" neans a health service
which, due to its high level of intensity, conplexity,
specialized or limted applicability, and cost, should be
limted to, and concentrated in, a linited nunber of hospitals
to ensure the quality, availability, and cost-effectiveness of
such service. Exanples of such service include, but are not
limted to, organ transplantation, adult and pediatric

open- heart surgery,specialty burn units, neonatal intensive

care units, conprehensive rehabilitation, and nedical or

surgi cal services which are experinental or devel opnental in
nature to the extent that the provision of such services is
not yet contenplated within the commonly accepted course of

di agnosis or treatnent for the condition addressed by a given
service. The agency shall establish by rule a |ist of al
tertiary health services.

Section 2. Subsections (2) and (3) of section 408. 036,
Fl ori da Statutes, are anended to read

408.036 Projects subject to review, exenptions.--

(2) PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess
exenpt pursuant to subsection (3), projects subject to an
expedi ted revi ew shatH- include, but are not be limted to:

(a) Research, education, and training prograns.

I I I . . .
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(b)ter A transfer of a certificate of need, except
that a purchaser who acquires an existing hospital also

acquires all pending certificates of need filed by the

exi sting hospital and all approved certificates of need owned

by that hospital

(c) td)y A 50-percent increase in nursing hone beds for
a facility incorporated and operating in this state for at
| east 60 years on or before July 1, 1988, which has a |icensed
nursing hone facility located on a canpus providing a variety
of residential settings and supportive services. The
i ncreased nursing hone beds shall be for the exclusive use of
t he canpus residents. Any application on behalf of an
applicant neeting this requirenent shall be subject to the
base fee of $5,000 provided in s. 408.038.

(d) te) Replacenment of a health care facility when the
proposed project site is located in the sane district and

within a 1-mle radius of the replaced health care facility.
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The agency shall develop rules to inplenent the provisions for
expedited review, including tinme schedule, application content
whi ch may be reduced fromthe full requirenents of s.
408.037(1), and application processing.

(3) EXEMPTIONS. - -Upon request, the follow ng projects
are subject to exenption fromthe provisions of subsection
(1):

(a) For replacenent of a licensed health care facility
on the sane site, provided that the nunmber of beds in each
Iicensed bed category will not increase.

(b) For hospice services or for swing beds in a rura
hospital, as defined in s. 395.602, in a nunber that does not
exceed one-half of its licensed beds.

(c) For the conversion of licensed acute care hospita
beds to Medicare and Medicaid certified skilled nursing beds
in a rural hospital, as defined in s. 395.602, so long as the
conversion of the beds does not involve the construction of
new facilities. The total nunber of skilled nursing beds,

i ncludi ng swi ng beds, may not exceed one-half of the total
nunber of |icensed beds in the rural hospital as of July 1,
1993. Certified skilled nursing beds designated under this
par agr aph, excl udi ng swi ng beds, shall be included in the
communi ty nursing hone bed inventory. A rural hospital which
subsequently decertifies any acute care beds exenpted under
this paragraph shall notify the agency of the decertification
and the agency shall adjust the comrunity nursing honme bed

i nventory accordingly.

(d) For the addition of nursing hone beds at a skilled
nursing facility that is part of a retirenent conmmunity that
provides a variety of residential settings and supportive

4
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services and that has been incorporated and operated in this
state for at |least 65 years on or before July 1, 1994. A
nursi ng hone beds nust not be available to the public but nust
be for the exclusive use of the comunity residents.

(e) For an increase in the bed capacity of a nursing
facility licensed for at |east 50 beds as of January 1, 1994,
under part |l of chapter 400 which is not part of a continuing
care facility if, after the increase, the total |icensed bed
capacity of that facility is not nore than 60 beds and if the
facility has been continuously licensed since 1950 and has
received a superior rating on each of its two npbst recent
| i censure surveys

(f) For an inmate health care facility built by or for
t he exclusive use of the Departnment of Corrections as provided
in chapter 945. This exenption expires when such facility is
converted to other uses.

(g) For the termination of an inpatient health care
service, upon 30 days' witten notice to the agency.

(h) For the delicensure of beds, upon 30 days' witten
notice to the agency. A request for exenption submtted under
this paragraph nust identify the nunber, the category of beds,
and the nane of the facility in which the beds to be
del i censed are | ocat ed.

(i) For the provision of adult inpatient diagnostic
cardi ac catheterization services in a hospital

1. In addition to any other docunentation otherw se
requi red by the agency, a request for an exenption subnitted
under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide
t herapeutic cardiac catheterization pursuant to the grant of
t he exenption.

5
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b. The applicant nust certify it will neet and
continuously maintain the minimumlicensure requirenents
adopted by the agency governi ng such prograns pursuant to
subpar agr aph 2.

c. The applicant nust certify it will provide a
m ni nrum of 2 percent of its services to charity and Medicaid
patients.

2. The agency shall adopt licensure requirenments by
rul e which govern the operation of adult inpatient diagnostic
cardi ac catheterization prograns established pursuant to the
exenption provided in this paragraph. The rules shall ensure
t hat such prograns:

a. Performonly adult inpatient diagnostic cardiac
catheterization services authorized by the exenption and will
not provide therapeutic cardiac catheterization or any other
services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and
heal t h personnel to ensure quality and safety.

c. Maintain appropriate tinmes of operation and
protocols to ensure availability and appropriate referrals in
t he event of energencies.

d. Maintain appropriate program volunes to ensure
gquality and safety.

e. Provide a mninmumof 2 percent of its services to
charity and Medicaid patients each year

3.a. The exenption provided by this paragraph shal
not apply unless the agency deternines that the programis in
conpliance with the requirenents of subparagraph 1. and that
the programw ||, after beginning operation, continuously
conply with the rul es adopted pursuant to subparagraph 2. The

6
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agency shall nonitor such prograns to ensure conpliance with
t he requirenents of subparagraph 2.

b. (1) The exenption for a programshall expire
i medi ately when the programfails to conply with the rules
adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(I'l1) Beginning 18 nonths after a programfirst begins
treating patients, the exenption for a program shall expire
when the programfails to comply with the rul es adopt ed
pursuant to sub-subparagraphs 2.d. and e.

(I11) 1If the exenption for a program expires pursuant
t o sub-sub-subparagraph (lI) or sub-sub-subparagraph (11), the
agency shall not grant an exenption pursuant to this paragraph
for an adult inpatient diagnostic cardiac catheterization
program | ocated at the sane hospital until 2 years follow ng
the date of the determination by the agency that the program
failed to conply with the rul es adopted pursuant to
subpar agr aph 2.

(j) For the provision of percutaneous coronary

intervention for patients presenting with energency nyocardi al

infarctions in a hospital that does not have an approved adul t

open-heart surgery program In addition to any other

docunent ati on ot herwi se required by the agency, the

prerequisites to a request for an exenption which is subnitted

under this paragraph include:

1. The applicant nust certify that it will neet and

continuously maintain the requirenents adopted by the agency

for the provision of these services. These |licensure

requi renments nust be adopted by rule and nust be consi stent

with the guidelines for the provision of energency

per cut aneous coronary interventions in hospitals that do not

have adult open-heart services which are published by the
7
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1| Anerican Col |l ege of Cardiol ogy and the Anerican Heart

2| Association. At a mininmum the rules nust provide that:

3 a. Cardiologists nust be experienced

4 | interventionalists who have perfornmed a nini nrum of 75
5]interventions within the previous 12 nonths.

6 b. The hospital nust provide a mni numof 36 energency
7| interventions annually, in order to continue to provide the

8 | service

9 c. The hospital nust offer sufficient physician

10 | nursing, and | aboratory staff to provide the services 24 hours
11| a day, 7 days a week.

12 d. Nursing and technical staff nust have denonstrated
13 | experience in handling acutely ill patients who require

14 | intervention, which is based on previ ous experience in

15| dedicated interventional |aboratories or surgical centers.

16 e. Cardiac care nursing staff nust be adept in

17 | henodynanic nonitoring and 1 ABP (Intra-Aortic Ball oon Punp)
18 | nranagenent.

19 f. Fornalized witten transfer agreenents nust be

20 | devel oped with a hospital that has an adult open-heart surgery
21| program and witten transport protocols nust be in place to
22 | ensure safe and efficient transfer of a patient within 60

23 | minutes. Transfer and transport agreenents nust be revi ewed
24 | and tested at |east every 3 nonths and appropriate

25 | docunent ati on nmust be mmi nt ai ned.

26 g. Hospitals that inplenent the service nust first

27 | undertake a 3 to 6-nonth training programthat includes

28 | establishing standards, testing logistics, creating

29 | quality-assessnent and error-nanagenent practices, and

30| formalizing patient-selection criteria.

31
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2. The applicant nust certify that it will at al

times use the patient-selection criteria for the perfornance

of primary angi oplasty at hospitals that do not have

open-heart surgery prograns which are i ssued by the Anerican

Col | ege of Cardiology and the Anerican Heart Associ ation

3. The applicant nust agree to subnit to the agency a

gquarterly report that details patient characteristics and

treatnent and outcones for all patients who recei ve energency

per cut aneous coronary interventions pursuant to this

exenption. The report nust be submtted within 15 days after

the cl ose of each cal endar quarter

4. The agency nust have deternined that the hospita

has taken all necessary steps to be in conpliance with this

par agr aph.

An exenption provided under this paragraph expires i medi ately

if the hospital fails to neet the requirenents of

sub- subparagraphs 1l.a. and b. within 18 nonths after the

program begins offering the service or to conply continuously

with the rul es adopted under sub-subparagraphs 1.c., d., e.

and f. or with subparagraphs 2. and 3. If the exenption

provi ded under this paragraph expires because of such

deficiencies, the agency nmay not grant another exenption under

this paragraph to the sane hospital for 2 years and, after the

2-year period has expired, may grant such an exenption only if

the hospital denpbnstrates its willingness to remain in

conpliance with the adopted rules by correcting the

deficiencies that caused the exenption to expire.

(K) For nobile surgical facilities and rel ated
health care services provided under contract with the

9
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1| Departnent of Corrections or a private correctional facility
2 | operating pursuant to chapter 957.

3 (1) tk)y For state veterans' nursing hones operated by

4] or on behalf of the Florida Departnent of Veterans' Affairs in
5| accordance with part Il of chapter 296 for which at |east 50
6 | percent of the construction cost is federally funded and for
7 | which the Federal CGovernnent pays a per diemrate not to

8 | exceed one-half of the cost of the veterans' care in such

9| state nursing hones. These beds shall not be included in the
10 | nursing hone bed inventory.

11 (m ) For conbination wi thin one nursing hone

12| facility of the beds or services authorized by two or nore

13 | certificates of need issued in the sane planning subdistrict.
14 | An exenption granted under this paragraph shall extend the

15 ) validity period of the certificates of need to be consoli dated
16 | by the length of the period begi nning upon subm ssion of the
17 | exenption request and ending with issuance of the exenption
18 | The longest validity period anbng the certificates shall be
19 | applicable to each of the conbined certificates.

20 (n) M- For division into two or nore nursing hone

21| facilities of beds or services authorized by one certificate
22 | of need issued in the sane planning subdistrict. An exenption
23 | granted under this paragraph shall extend the validity period
24 | of the certificate of need to be divided by the length of the
25 | period begi nni ng upon submni ssion of the exenption request and
26 | ending with issuance of the exenption

27 (o) tn)y For the addition of hospital beds |icensed

28 | under chapter 395 for acute care, nmentat—heatth—services;or a
29 | hospital -based distinct part skilled nursing unit in a nunber
30 | that may not exceed 30 16 total beds or 10 percent of the

31| licensed capacity of the bed category bei ng expanded,

10
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1| whichever is greater; for the addition of nedica

2| rehabilitation beds licensed under chapter 395 in a nunber

3| that may not exceed 8 total beds or 10 percent of capacity,

4 | whichever is greater; or for the addition of nmental health

5| services beds licensed under chapter 395 in a nunber that may
6 | not exceed 10 total beds or 10 percent of the |icensed

7 | capacity of the bed category bei ng expanded, whi chever is

8| greater. Beds for specialty burn units or;neonatal intensive
9 | care units—or—conprehensive—+ehabi-Htation, or at a long-term
10 | care hospital, may not be increased under this paragraph

11 1. In addition to any other docunentation otherw se
12 | required by the agency, a request for exenption submtted

13 | under this paragraph nust:

14 a. Certify that the prior 12-npbnth average occupancy
15| rate for the category of |icensed beds being expanded at the
16 | facility neets or exceeds 75 86 percent or, for a

17 | hospital -based distinct part skilled nursing unit, the prior
18 | 12-nont h average occupancy rate neets or exceeds 96 percent
19| or, for nedical rehabilitation beds, neets or exceeds 80
20 | percent.
21 b. Certify that any beds of the sane type authorized
22| for the facility under this paragraph before the date of the
23 | current request for an exenption have been |icensed and
24 | operational for at least 12 nonths.
25 2. The tinmefranmes and nonitoring process specified in
26 | s. 408.040(2)(a)-(c) apply to any exenption issued under this
27 | paragraph.
28 3. The agency shall count beds authorized under this
29 | paragraph as approved beds in the published inventory of
30 | hospital beds until the beds are |icensed.
31

11
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(p) fe)y For the addition of acute care beds, as
aut hori zed by rule consistent with s. 395.003(4), in a nunber
that may not exceed 30 16 total beds or 10 percent of |icensed
bed capacity, whichever is greater, for tenporary beds in a
hospital that has experienced high seasonal occupancy within
the prior 12-nonth period or in a hospital that nust respond
to enmergency circunstances.

(q) tp)y For the addition of nursing honme beds |icensed
under chapter 400 in a nunber not exceeding 10 total beds or
10 percent of the nunber of beds licensed in the facility
bei ng expanded, whichever is greater

1. In addition to any other docunentation required by
t he agency, a request for exenption subnmitted under this
par agr aph nust:

a. Effective until June 30, 2001, certify that the
facility has not had any class | or class Il deficiencies
within the 30 nont hs precedi ng the request for addition.

b. Effective on July 1, 2001, certify that the
facility has been designated as a Gold Seal nursing home under
s. 400. 235.

c. Certify that the prior 12-npbnth average occupancy
rate for the nursing hone beds at the facility nmeets or
exceeds 96 percent.

d. Certify that any beds authorized for the facility
under this paragraph before the date of the current request
for an exenption have been licensed and operational for at
| east 12 nonths.

2. The tinmefranmes and nonitoring process specified in
s. 408.040(2)(a)-(c) apply to any exenption issued under this
par agr aph.

12
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3 The agency shall count beds authorized under this
par agraph as approved beds in the published inventory of

nursi ng hone beds until the beds are |icensed.

© 00 N o O W DN P

11 (r) For the conversion of hospital-based Medi care and
12 | Medicaid certified skilled nursing beds to acute care beds, if
13 | the conversion does not involve the construction of new

14 | facilities.

15 (s) For the replacenent of a statutory rural hospita
16 | the proposed site of which is in the sane district and within
171 10 nmiles of the existing facility and within the current

18 | primary service area, defined as the fewest nunber of zip

19 | codes conprising 75 percent of the hospital's inpatient

20 | admi ssi ons. Fer—fsecal—year—20601-—2002—onty—for—transter—by—=a
21 | heatth—rcare—systemof—existing—services—andnot—rore—than—1066

(t) For the conversion of nental health services beds

w
=

| i censed under chapter 395 or hospital -based distinct part
13
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skilled nursing unit beds to general acute care beds; the

conversion of nental health services beds between or anong the

| icensed bed categories defined as beds for nental health

services; or the conversion of general acute care beds to beds

for mental health services.

1. Conversion under this paragraph does not establish

a new |licensed bed category at the hospital but applies only

to categories of beds |licensed at that hospital

2. Beds converted under this paragraph nust be

|icensed and operational for at |least 12 nonths before the

hospital may apply for additional conversion affecting beds of

t he sanme type

(u) For the creation of at |least a 10-bed Level |

neonatal intensive care unit in an applicant hospital that has

denonstrated to the agency that the hospital had at |east

1,500 births during the previous 12 nonths.

(v) For the addition of Level Il or Level |Il neonatal

i ntensi ve care beds in a nunmber not to exceed 6 beds or 10

percent of licensed capacity in that category, whichever is

greater, if the hospital certifies that the average occupancy

rate for the category of |licensed neonatal intensive care beds

during the immediately preceding 12 nonths is at |east 75

per cent.

Section 3. Section 408.038, Florida Statutes, is
amended to read:

408. 038 Fees.--The agency shall assess fees on
certificate-of-need applications. Such fees shall be for the
pur pose of fundi ng thefunretions—of—thetocat—heatth—ecounecits
and the activities of the agency. Except for the increased

anmount of funds received under subsection (3), the fees nust

14
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ant—shat+ be allocated as provided in s. 408.033. The fee
shall be deternined as foll ows:

(1) A mininmmbase fee of $10, 000$5,-600.

(2) In addition to the base fee of $10, 000$5,-600,
0. 015 of each dollar of proposed expenditure, except that a
fee may not exceed$50, 000$22,-000.

(3) Any increase in fee revenues which is generated by

i ncreases in the mni nrum base fee or increases in the fee

limt, as authorized by the 2003 Legi sl ature, nust be used

only to fund activities of the certificate-of-need program

Section 4. Paragraph (e) of subsection (5) and
par agraph (c) of subsection (6) of section 408.039, Florida
Statutes, are anended to read

408. 039 Review process.--The revi ew process for
certificates of need shall be as foll ows:

(5) ADM NI STRATI VE HEARI NGS. - -

(e) The agency shall issue its final order within 45
days after receipt of the recomended order. If the agency
fails to take action within 45 days, the Division of

Adm ni strative Hearing' s recomended order is considered

approved steh—tife—or—as—otherwse—agreetd—tobythe—apptecant
ey _— . I . I I

action—to—conpet—the—agency—to—act. Wien making a

determ nation on an application for a certificate of need, the

agency is specifically exenpt fromthe tine linmtations
provided in s. 120.60(1).

(6) JUDICIAL REVI EW - -

(c) The court, in its discretion, nay award reasonabl e
attorney's fees and costs to the prevailing party if the court
finds that there was a conpl ete absence of a justiciable issue
of law or fact raised by the losing party. If the losing party

15
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is a hospital, the court shall order it to pay the reasonable

attorney's fees and costs of the hospital that is the

prevailing party, including fees and costs incurred as a

result of the administrative hearing and the judicial appeal

Section 5. Hospital Statutory and Regul atory Reform

Council; legislative intent; creation; nenbership; duties.--

(1) It is the intent of the Legislature to provide for

the protection of the public health and safety in the

establ i shnent, construction, nmi ntenance, and operation of

hospitals. However, the Legislature further intends that the

police power of the state be exercised toward that purpose

only to the extent necessary and that regul ation renmain

current with the ever-changi ng standard of care and not

restrict the introduction and use of new nedi cal technol ogies

and procedures.

(2) In order to achieve the purposes expressed in

subsection (1), it is necessary that the state establish a

nechani sm for the ongoing revi ew and updating of | aws

regul ating hospitals. The Hospital Statutory and Regul atory

Ref orm Council is created and | ocated, for adm nistrative

purposes only, within the Agency for Health Care

Admi ni strati on. The council shall consist of no nore than 15

nenbers, including:

(a) Nine nenbers appointed by the Florida Hospita

Associ ati on who represent acute care, teaching, specialty,

rural, governnent-owned, for-profit, and not-for-profit

hospi tal s;
(b) Two nenbers appointed by the Governor who

represent patients;

(c) Two nenbers appointed by the President of the

Senate who represent private businesses that provide health
16
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i nsurance coverage for their enpl oyees, one of whomrepresents

smal | private busi nesses and one of whomrepresents |arge

private businesses. As used in this paragraph, the term

private business" does not include an entity |licensed under

chapter 627, Florida Statutes, or chapter 641, Florida
Statutes, or otherwise licensed or authorized to provide

heal th i nsurance services, either directly or indirectly, in

this state; and

(d) Two nenbers appointed by the Speaker of the House

of Representatives who represent physicians.

(3) Council nenbers shall be appointed to serve 2-year

terns and nmay be reappoi nted. A nenber shall serve until his

or her successor is appointed. The council shall annually

el ect fromanong its nenbers a chair and a vice chair. The

council shall neet at |least twice a year and shall hold

additional neetings as it considers necessary. Menbers

appoi nted by the Florida Hospital Association nmay not receive

conpensation or reinbursenent of expenses for their services.

Menbers appoi nted by the Governor, the President of the

Senate, or the Speaker of the House of Representatives may be

rei mbursed for travel expenses by the agency.

(4) The council, as its first priority, shall review

chapters 395 and 408, Florida Statutes, and shall nmke

reconmendations to the Legislature for the repeal of

regul atory provisions that are no |onger necessary or that

fail to pronote cost-efficient, high-quality nedicine.

(5) The council, as its second priority, shal

reconmrend to the Secretary of Health and the Secretary of

Health Care Administration regulatory changes relating to

hospital licensure and regulation to assist the Departnent of
Heal th and the Agency for Health Care Adninistration in
17
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carrying out their duties and to ensure that the intent of the

Legi sl ature as expressed in this subsection is carried out.

(6) In deternmining whether a statute or rule is

appropriate or necessary, the council shall consider whether

(a) The statute or rule is necessary to prevent

substantial harm which is recogni zabl e and not renote, to the

public health, safety, or welfare

(b) The statute or rule restricts the use of new

nedi cal technol ogi es or encourages the inplenentation of nore

cost-effective nedical procedures;

(c) The statute or rule has an unreasonable effect on

job creation or job retention in the state;

(d) The public is or can be effectively protected by

ot her neans;

(e) The overall cost-effectiveness and econonic effect

of the proposed statute or rule, including the indirect costs

to consuners, will be favorable; and

(f) A lower-cost regulatory alternative to the statute

or rule could be adopted.
Section 6. This act shall take effect July 1, 2003.
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2 SENATE SUVMMARY

3 Relates to certificates of need. Redefines the term
"tertiary health service" as used in the Health Facility

4 and. Services Devel opment Act, to include adult and
pedi atric open-heart surgery. Anends provisions i

5 speci fying which health-Care-related projects are_ subject
to review and nust file an application for a certificate

6 of need. Exenpts certain projects fromreview, Including
t he provision of Percutaneous_coronary intervention, in

7 speci fied circunstances. Provides for the expiration of
such an exenption and for postponing the renewal of_ the

8 exenption, as specified, Provides additional exenptions.
Provi des for increases in fees for certificate-of-need

9 applications. Provides that such increased revenues nust
be used only to fund the certificate-of-need program

10 Provides for autonmatic approval of a certificate-of-need
application if the Agency for Health Care Adm nistration

11 does not issue its final order within 45 days after
recei pt of the recommended order, Provides that a court

12 nmust order a hospital that is a losing party to pay
reasonabl e attorney's fees and costs 0f a hospital "that

13 is the prevailing party. Creates the Hospital Statutory
and Regul atory Reform Council. Provides eglslatlve_

14 intent.” Provides nenbership and duties of the council
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