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SENATE AMENDVENT
Bill No. CS for SB 2362
Anendnent No. _ Barcode 112810

CHAMBER ACTI ON
Senat e House

1/ AD 3R
05/ 02/ 2003 10: 39 AM

Senator Kl ein noved the foll owi ng amrendnent:

Senate Amendnent (with title anendnent)
On page 22, line 9, through

page 47, line 3, delete those |ines

and insert:

(5) "Interest" neans interest fromthe effective date

of the corporate action until the date of paynent., at the rate

of interest on judgnents in this state on the effective date

of the corporate action

(6) "Preferred shares"” neans a class or series of

shares the hol ders of which have preference over any other

class or series with respect to distributions.

(7)  "Record sharehol der" neans the person in whose

nane shares are reqistered in the records of the corporation

or _the beneficial owner of shares to the extent of the rights

granted by a nom nee certificate on file with the corporation

(8) "Senior executive" neans the chief executive

officer, chief operating officer, chief financial officer, or

anyone in charge of a principal business unit or function
1

10: 41 AM 04/ 30/ 03 s2362clc- 30n0Da




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. CS for SB 2362
Amendrment No. _ Barcode 112810

(9) "Sharehol der" nmeans both a record sharehol der and

a _benefi ci al sharehol der.

Section 22. Section 607.1302, Florida Statutes, is

anended to read:

(Substantial rewording of section. See s.

607.1302, Florida Statutes, for present text.)

607. 1302 Ri ght of shareholders to appraisal.--

(1) A shareholder is entitled to appraisal rights, and

to obtain paynent of the fair value of that shareholder's

shares, in the event of any of the followi hg corporate

actions:

(a)  Consummation of a nerger to which the corporation

is aparty if shareholder approval is required for the nerger

by s. 607.1103 and the shareholder is entitled to vote on the

nerger or if the corporation is a subsidiary and the nerger is

governed by s. 607.1104;

(b)  Consunmmation of a share exchange to which the

corporation is a party as the corporati on whose shares will be

acquired if the shareholder is entitled to vote on the

exchange, except that appraisal rights shall not be avail abl e

to any shareholder of the corporation with respect to any

class or series of shares of the corporation that is not

exchanged:;
(c) Consummation of a disposition of assets pursuant

to s. 607.1202 if the shareholder is entitled to vote on the

disposition, including a sale in dissolution but not including

a sale pursuant to court order or a sale for cash pursuant to

a plan by which all or substantially all of the net proceeds

of the sale will be distributed to the shareholders within 1

year after the date of sale;

(d) Any other anendnent to the articles of
2
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i ncorporation, nerger, share exchange, or di sposition of

assets to the extent provided by the articles of

incorporation, bylaws, or a resolution of the board of

directors, except that no byl aw or board resol uti on providing

for appraisal rights may be anended or ot herwi se altered

except by sharehol der approval ; or

(e) Wth regard to shares issued prior to Cctober 1

2003, any anendnent of the articles of incorporation if the

shareholder is entitled to vote on the anendnent _and if such

anendnent woul d adversely affect such sharehol der by:

1. Altering or abolishing any preenptive rights

attached to any of his or her shares;

2. Atering or abolishing the voting rights pertaining

to any of his or her shares, except as such rights may be

affected by the voting rights of new shares then bei ng

aut hori zed of any existing or new class or series of shares;

3. FEffecting an exchange, cancellation, or

reclassification of any of his or her shares, when such

exchange, cancell ation, or reclassification wuld alter or

abolish the shareholder's voting rights or alter his or her

percentage of equity in the corporation, or effecting a

reduction or cancellation of accrued dividends or other

arrearages in respect to such shares;

4. Reducing the stated redenption price of any of the

sharehol der' s redeenmabl e shares, altering or abolishing any

provision relating to any sinking fund for the redenption or

purchase of any of his or her shares, or nmaking any of his or

her shares subject to redenpti on when they are not otherw se

r edeenabl e;

5. Making noncunul ative, in whole or in part,

dividends of any of the shareholder's preferred shares which
3
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had theretofore been cunmul ative

6. Reducing the stated dividend preference of any of

the shareholder's preferred shares: or

7. Reducing any stated preferential anmount payabl e on

any of the sharehol der's preferred shares upon voluntary or

involuntary liquidation

(2) Notwithstandi ng subsection (1), the availability

of appraisal rights under paragraphs (1)(a)., (b), (c)., and (d)

shall be |limted in accordance with the foll owi ng provisions:

(a) Appraisal rights shall not be available for the

hol ders of shares of any class or series of shares which is:

1. Listed on the New York Stock Exchange or the

Aneri can St ock Exchange or designated as a national narket

system security on an interdeal er quotation systemby the

Nat i onal Associ ati on of Securities Dealers, Inc.; or

2. Not so listed or designated, but has at |east 2,000

shar ehol ders and the outstandi ng shares of such class or

series has a market value of at least $10 million, exclusive

of the value of such shares held by its subsidiaries, senior

executives, directors, and beneficial shareholders owni ng nore

than 10 percent of such shares.

(b) The applicability of paragraph (2)(a) shall be

determ ned as of:

1. The record date fixed to deterni ne the sharehol ders

entitled to receive notice of, and to vote at. the neeting of

sharehol ders to act upon the corporate action requiring

apprai sal rights: or

2. |If there will be no neeting of shareholders, the

cl ose of business on the day on which the board of directors

adopts the resol uti on reconmendi ng such corporate action

(c) Paragraph (2)(a) shall not be applicabl e and
4
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apprai sal rights shall be avail abl e pursuant to subsection (1)

for the holders of any class or series of shares who are

required by the terns of the corporate action requiring

appraisal rights to accept for such shares anythi ng ot her than

cash or _shares of any class or _any series of shares of any

corporation, or any other proprietary interest of any other

entity, that satisfies the standards set forth in paragraph

2)(a) at the tine the corporate action becones effective.

(d) Paragraph (2)(a) shall not be applicabl e and

apprai sal rights shall be avail abl e pursuant to subsection (1)

for the holders of any class or series of shares if:

1. Any of the shares or assets of the corporation are

bei ng acquired or converted, whether by nerger, share

exchange, or otherw se, pursuant to the corporate action by a

person, or by an affiliate of a person, who:

a. Is, or at any tine in the 1-vear period i nmedi ately

precedi ng approval by the board of directors of the corporate

action requiring appraisal rights was, the beneficial owner of

20 percent _or nore of the voting power of the corporation

excludi ng any shares acquired pursuant to an offer for al

shares having voting power if such offer was made within 1

year prior to the corporate action requiring appraisal rights

for consideration of the sane kind and of a value equal to or

less than that paid in connection with the corporate action

or

b. Drectly or indirectly has, or at any tine in the

1-vear period i nmedi ately precedi ng approval by the board of

directors of the corporation of the corporate action requiring

apprai sal rights had, the power, contractually or otherw se

to cause the appoi ntnent or el ection of 25 percent or nore of

the directors to the board of directors of the corporation; or
5
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2. Any of the shares or assets of the corporation are

bei ng acquired or converted, whether by nerger, share

exchange, or otherw se, pursuant to such corporate action by a

person, or by an affiliate of a person. who is, or at any tine

in the 1-yvear period i nmedi ately precedi ng approval by the

board of directors of the corporate action requiring appraisa

rights was, a senior executive or director of the corporation

or _a senior executive of any affiliate thereof, and that

seni or _executive or director will receive, as a result of the

corporate action, a financial benefit not generally avail able

to other shareholders as such, other than

a. FEnploynent. consulting, retirement, or simlar

benefits established separately and not as part of or in

contenpl ation of the corporate action

b. Enploynent, consulting, retirenent, or simlar

benefits established in contenplation of, or as part of, the

corporate action that are not nore favorabl e than those

existing before the corporate action or, if nore favorabl e,

t hat have been approved on behal f of the corporation in the

sane _manner _as is provided in s. 607.0832; or

c. In the case of a director of the corporation who

wWll, in the corporate action, becone a director of the

acquiring entity in the corporate action or one of its

affiliates, rights and benefits as a director that are

provi ded on the sane basis as those afforded by the acquiring

entity generally to other directors of such entity or such

affiliate.

(e) For the purposes of paragraph (2)(d) only, the

term"beneficial owner" neans any person who, directly or

indirectly, through any contract, arrangenent, or

under st andi ng, other than a revocable proxy, has or shares the
6
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power to vote, or to direct the voting of, shares, provided

that a nenber of a national securities exchange shall not be

deened to be a beneficial owner of securities held directly or

indirectly by it on behalf of another person sol ely because

such nmenber is the record holder of such securities if the

nenber is precluded by the rules of such exchange fromvoting

W thout instruction on contested matters or nmatters that may

affect substantially the rights or privileges of the hol ders

of the securities to be voted. Wien two or nore persons adree

to act together for the purpose of voting their shares of the

corporation, each nenber of the group forned thereby shall be

deened to have acquired beneficial ownership, as of the date

of such agreenment, of all voting shares of the corporation

beneficially owed by any nenber of the group

(3) Notwithstanding any other provision of this

section, the articles of incorporation as originally filed or

any anendnent thereto may limt or elimnate appraisal rights

for any class or series of preferred shares, but any such

limtation or elimnation contained in an anendnent to the

articles of incorporation that limts or elimnates appraisa

rights for any of such shares that are outstanding i nmedi ately

prior to the effective date of such anendnent or that the

corporation is or may be required to issue or sell thereafter

pursuant to any conversi on, exchange, or other right existing

imedi ately before the effective date of such anendnent shal

not apply to any corporate action that becones effective

within 1 year of that date if such action would otherw se

afford appraisal rights.

(4) A shareholder entitled to appraisal rights under

this chapter may not chall enge a conpl eted corporate action

for which appraisal rights are avail abl e unl ess such corporate
7
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action:

(a) Was not effectuated in accordance with the

applicable provisions of this section or the corporation's

articles of incorporation, bylaws, or board of directors'

resol ution authorizing the corporate action;, or

(b) Was procured as a result of fraud or nmateria

nm Srepresentation.

Section 23. Section 607.1303, Florida Statutes, is

created to read:

607. 1303 Assertion of rights by nom nees and

beneficial owners. --

(1) A record sharehol der nmay assert apprai sal rights

as to fewer than all the shares reqgistered in the record

sharehol der's nane but owned by a beneficial shareholder only

if the record sharehol der objects with respect to all shares

of the class or series owned by the beneficial sharehol der and

notifies the corporation in witing of the nane and address of

each beneficial sharehol der on whose behal f apprai sal rights

are being asserted. The rights of a record sharehol der who

asserts appraisal rights for only part of the shares held of

record in the record sharehol der's nane under this subsection

shall be deternmned as if the shares as to which the record

shar ehol der _obj ects and the record sharehol der's other shares

were reqgistered in the nanes of different record sharehol ders.

(2) A beneficial sharehol der may assert apprai sa

rights as to shares of any class or series held on behal f of

the shareholder only if such sharehol der

(a) Subnmts to the corporation the record

shareholder's witten consent to the assertion of such rights

no later than the date referred to in s. 607.1322(2)(hb)2.

(b) Does so with respect to all shares of the class or
8
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series that are beneficially owned by the beneficia

shar ehol der.

Section 24. Section 607.1320, Florida Statutes, is

anended to read:

(Substantial rewording of section. See s.

607.1320, Florida Statutes, for present text.)
607.1320 Notice of appraisal rights.--

(1) |If proposed corporate action described in s.

607.1302(1) is to be submtted to a vote at a sharehol ders

neeting. the neeting notice nust state that the corporation

has concluded that sharehol ders are, are not, or nay be

entitled to assert appraisal rights under this chapter. |If the

corporation concludes that appraisal rights are or may be

avail abl e, a copy of ss. 607.1301-607.1333 nust acconpany the

neeting notice sent to those record shareholders entitled to

exerci se apprai sal rights.

(2) In a nmerger pursuant to s. 607.1104, the parent

corporation nust notify in witing all record sharehol ders of

the subsidiary who are entitled to assert appraisal rights

that the corporate action becane effective. Such notice nust

be sent within 10 days after the corporate action becane

effective and include the materials described in s. 607.1322.

(3) 1If the proposed corporate action described in s.

607.1302(1) is to be approved other than by a sharehol ders

neeting. the notice referred to in s. 607.1320(1) nmust be sent

to all shareholders at the tine that consents are first

solicited pursuant to s. 607.0704, whether or not consents are

solicited fromall shareholders, and include the naterials

described in s. 607.1322.

Section 25. Section 607.1321, Florida Statutes, is

created to read:
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607.1321 Notice of intent to demand paynent. --

(1) If proposed corporate action requiring appraisa

rights under s. 607.1302 is subnmitted to a vote at a

sharehol ders' neeting, or is submtted to a sharehol der

pursuant to a consent vote under s. 607.0704, a sharehol der

who wishes to assert appraisal rights with respect to any

class or series of shares:

(a) Must deliver to the corporation before the vote is

taken, or within 20 days after receiving the notice pursuant

to s. 607.1320(3) if action is to be taken w thout a

sharehol der neeting, witten notice of the shareholder's

intent to demand paynent if the proposed action is

ef f ect uat ed.

(b) Must not vote, or cause or permt to be voted, any

shares of such class or series in favor of the proposed

action.

(2) A sharehol der who does not satisfy the requirenents

of subsection (1) is not entitled to paynent under this

chapter.
Section 26. Section 607.1322, Florida Statutes, is

created to read:

607.1322 Appraisal notice and form --

(1) If proposed corporate action requiring appraisa

rights under s. 607.1302(1) becones effective, the corporation

nust deliver a witten appraisal notice and formrequired by

paragraph (2)(a) to all sharehol ders who satisfied the

requi renents of s. 607.1321. In the case of a nerger under_s.

607.1104, the parent nmust deliver a witten appraisal notice

and formto all record shareholders who may be entitled to

assert appraisal rights.

(2) The appraisal notice nust be sent no earlier than
10
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the date the corporate action becane effective and no |ater

than 10 days after such date and nust:

(a) Supply a formthat specifies the date that the

corporate action becane effective and that provides for the

sharehol der to state:

1. The shareholder's nane and address.

2. The nunber, classes, and series of shares as to

whi ch the sharehol der asserts appraisal rights.

3. That the shareholder did not vote for the

transaction

4. \Wiether the sharehol der accepts the corporation's

offer as stated in subparaagraph (2)(b)4.

5. If the offer is not accepted, the shareholder's

estimated fair value of the shares and a denand for paynent of

the shareholder's estinated value plus interest.

(b) State:

1. Were the formnust be sent and where certificates

for certificated shares nust be deposited and the date by

whi ch those certificates nmust be deposited. which date nay not

be earlier than the date for receiving the required formunder

subpar agraph (2) (b) 2.

2. A date by which the corporation nust receive the

form which date may not be fewer than 40 nor nore than 60

days after the date the subsection (1) appraisal notice and

formare sent, and state that the sharehol der shall have

wai ved the right to demand appraisal with respect to the

shares unless the formis received by the corporation by such

speci fied date.

3. The corporation's estinmate of the fair value of the

shares.
4. An offer to each shareholder who is entitled to
11
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apprai sal rights to pay the corporation's estinmate of fair

val ue set forth in subparagraph (2)(b)3.

5. That, if requested in witing, the corporation wll

provide to the sharehol der so requesting, within 10 days after

the date specified in subparagraph (2)(b)2.. the nunber of

sharehol ders who return the forns by the specified date and

the total nunber of shares owned by them

6. The date by which the notice to w thdraw under_s.

607.1323 nust be received, which date must be within 20 days

after the date specified in subparagraph (2)(b)2.

(c) Be acconpani ed by:

1. Financial statenents of the corporation that issued

the shares to be appraised, consisting of a bal ance sheet as

of the end of the fiscal year ending not nore than 15 nonths

prior to the date of the corporation's appraisal notice, an

incone statenment for that vear, a cash flow statenent for that

vear, and the latest available interimfinancial statenents,

if any.
2. A copy of ss. 607.1301-607.1333.
Section 27. Section 607.1323, Florida Statutes, is

created to read:

607.1323 Perfection of rights; right to w thdraw --

(1) A sharehol der who w shes to exerci se appraisa

rights nust execute and return the formreceived pursuant to

s. 607.1322(1) and, in the case of certificated shares,

deposit the shareholder's certificates in accordance with the

ternms of the notice by the date referred to in the notice

pursuant to s. 607.1322(2)(b)2. Once a sharehol der deposits

that shareholder's certificates or, in the case of

uncertificated shares, returns the executed forns. that

sharehol der |oses all rights as a sharehol der, unless the
12
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shar ehol der _wi t hdraws pursuant to subsection (2).

(2) A sharehol der who has conplied w th subsection (1)

nmay neverthel ess decline to exercise appraisal rights and

withdraw fromthe appraisal process by so notifying the

corporation in witing by the date set forth in the appraisa

notice pursuant to s. 607.1322(2)(b)6. A shareholder who fails

to so withdraw fromthe apprai sal process may not thereafter

w t hdraw wi thout the corporation's witten consent.

(3) A sharehol der who does not execute and return the

formand, in the case of certificated shares, deposit that

sharehol der's share certificates if required, each by the date

set forth in the notice described in subsection (2), shall not

be entitled to paynent under thi s chapter

Section 28. Section 607.1324, Florida Statutes, is

created to read:

607. 1324 Sharehol der' s acceptance of corporation's

offer.--

(1) If the shareholder states on the formprovided in

s. 607.1322(1) that the sharehol der accepts the offer of the

corporation to pay the corporation's estinmated fair value for

the shares, the corporation shall make such paynent to the

sharehol der within 90 days after the corporation's receipt of

the formfromthe sharehol der

(2) Woon paynment of the agreed val ue, the sharehol der

shall cease to have any interest in the shares.

Section 29. Section 607.1326, Florida Statutes, is
created to read:

607.1326 Procedure if shareholder is dissatisfied with

offer.--

(1) A shareholder who is dissatisfied with the

corporation's offer as set forth pursuant to s.
13
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607.1322(2)(b)4. nust notify the corporation on the form

provi ded pursuant to s. 607.1322(1) of that sharehol der's

estimate of the fair value of the shares and denand paynent of

that estinate plus interest.

(2) A shareholder who fails to notify the corporation

in witing of that sharehol der's demand to be paid the

shareholder's stated estinmate of the fair value plus interest

under subsection (1) within the tinefrane set forth in s.

607.1322(2)(b)2. waives the right to denmand paynent under this

section and shall be entitled only to the paynent offered by

the corporation pursuant to s. 607.1322(2)(b)4.
Section 30. Section 607.1331, Florida Statutes, is

created to read:

607.1331 Court costs and counsel fees.--

(1) The court in an appraisal proceedi ng conmenced

under s. 607.1330 shall determne all costs of the proceedinq,

including the reasonabl e conpensati on and expenses of

apprai sers appointed by the court. The court shall assess the

costs agai nst the corporation, except that the court may

assess costs against all or sone of the sharehol ders demandi ng

appraisal, in amounts the court finds equitable, to the extent

the court finds such shareholders acted arbitrarily,

vexatiously, or not in good faith with respect to the rights

provided by this chapter

(2) The court in an appraisal proceeding may al so

assess the fees and expenses of counsel and experts for the

respective parties, in anounts the court finds equitable:

(a) Against the corporation and in favor of any or al

shar ehol ders denandi ng appraisal if the court finds the

corporation did not substantially conply with ss. 607.1320 and
607.1322; or

14
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(b) Against either the corporation or a sharehol der

denmandi ng appraisal, in favor of any other party, if the court

finds that the party agai nst whomthe fees and expenses are

assessed acted arbitrarily, vexatiously, or not in good faith

with respect to the rights provided by this chapter

(3) If the court in an appraisal proceeding finds that

the services of counsel for any sharehol der were of

substantial benefit to other shareholders sinmlarly situated,

and that the fees for those services should not be assessed

agai nst the corporation, the court nmay award to such counse

reasonable fees to be paid out of the anobunts awarded the

shar ehol ders who were benefited.

(4 To the extent the corporation fails to nake a

requi red paynment pursuant to s. 607.1324, the sharehol der may

sue directly for the anount owed and, to the extent

successful, shall be entitled to recover fromthe corporation

all costs and expenses of the suit, including counsel fees.

Section 31. Section 607.1332, Florida Statutes, is

created to read:

607.1332 Disposition of acquired shares. --Shares

acquired by a corporation pursuant to paynent of the agreed

value thereof or pursuant to paynent of the judgnent entered

therefor, as provided in this chapter, nmay be hel d and

di sposed of by such corporation as authorized but uni ssued

shares of the corporation, except that, in the case of a

nerger or share exchange, they nmay be held and di sposed of as

the plan of nerger or share exchange ot herwi se provi des. The

shares of the surviving corporation into which the shares of

such sharehol ders denmandi ng appraisal rights would have been

converted had they assented to the nerger shall have the

status of authorized but uni ssued shares of the surviving
15
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cor por ation.

Section 32. Section 607.1333, Florida Statutes, is

created to read:

607.1333. Limtation on corporate payment.--

(1) No payment shall be made to a sharehol der seeki ng

appraisal rights if, at the tine of paynent, the corporation

is unable to neet the distribution standards of s. 607. 06401

In such event, the shareholder shall, at the sharehol der's

(a) Wthdraw his or her notice of intent to assert

apprai sal rights, which shall in such event be deened

withdrawn with the consent of the corporation; or

(b) Retain his or her status as a clai mant agai nst the

corporation and, if it is |liquidated, be subordi nated to the

rights of creditors of the corporation, but have rights

superior _to the sharehol ders not asserting appraisal rights,

and if it is not liquidated, retain his or her right to be

paid for the shares, which right the corporation shall be

obliged to satisfy when the restrictions of this section do

not apply.

(2) The shareholder shall exercise the option under

paragraph (1)(a) or (b) by witten notice filed with the

corporation within 30 days after the corporation has given

witten notice that the paynent for shares cannot be nade

because of the restrictions of this section. |f the

sharehol der fails to exercise the option., the sharehol der

shall be deened to have withdrawn his or her notice of intent

to assert appraisal rights.

Section 33. Subsection (1) of section 607.1403,

Florida Statutes, is amended to read:
607. 1403 Articles of dissolution.--
16
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(1) At any tine after dissolution is authorized, the
corporation nmay dissolve by delivering to the Departnent of

State for filing articles of dissolution which shall be

executed in accordance with s. 607.0120 and whi ch shall set

sett+ng forth:
(a) The nanme of the corporation

(b) The date dissolution was aut hori zed;
(c) |If dissolution was approved by the sharehol ders, a
statement that the nunber cast for dissolution by the

sharehol ders was sufficient for approval

(d) If dissolution was approved by the sharehol ders
and if voting by voting groups was required, a statement that

t he nunber cast for dissolution by the sharehol ders was

sufficient for approval nust be separately provided for each
voting group entitled to vote separately on the plan to
di ssol ve

Section 34. Section 607.1406, Florida Statutes, is
amended to read:

607. 1406 Known cl ai ns agai nst di ssol ved corporation. --

(1) A dissolved corporation or successor entity, as
defined in subsection (15), may di spose of the known cl ai ns
against it by followi ng the procedures described in
subsections (2), (3), and(4).

(2) The dissolved corporation or successor entity
shall deliver to each of its known claimants witten notice of
the dissolution at any tinme after its effective date. The
witten notice shall:

(a) Provide a reasonabl e description of the claimthat
the claimant may be entitled to assert;

(b) State whether the claimis admtted or not
admtted, in whole or in part, and, if admtted:

17
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1. The anmobunt that is admtted, which nay be as of a
gi ven date; and

2. Any interest obligation if fixed by an instrument
of indebtedness;

(c) Provide a nailing address where a clai mmay be
sent ;

(d) State the deadline, which nmay not be fewer than
120 days after the effective date of the witten notice, by
whi ch confirmation of the claimnmust be delivered to the
di ssol ved corporati on or successor entity; and

(e) State that the corporation or successor entity may
make distributions thereafter to other clainmants and the
corporation's sharehol ders or persons interested as having
been such without further notice.

(3) A dissolved corporation or successor entity may
reject, in whole or in part, any clai mnade by a clai mant
pursuant to this subsection by nailing notice of such
rejection to the claimant within 90 days after recei pt of such
claimand, in all events, at |east 150 days before expiration
of 3 years following the effective date of dissolution. A
noti ce sent by the dissolved corporati on or successor entity
pursuant to this subsection shall be acconpani ed by a copy of
this section.

(4) A dissolved corporation or successor entity
electing to follow the procedures described in subsections(2)
and (3) shall also give notice of the dissolution of the

corporation to persons with known clains, that are contingent

upon the occurrence or nonoccurrence of future events or

ot herwi se conditional or unmatured, and request that such

persons present such clains in accordance with the terns of

such notice. Such notice shall be in substantially the form
18
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and sent in the same manner, as described in subsection (2).

(5) A dissolved corporation or successor entity shal
of fer any cl ai mant whose known claimis contingent,
conditional, or unmatured such security as the corporation or
such entity determines is sufficient to provide conpensation
to the claimant if the claimmatures. The dissol ved
corporation or successor entity shall deliver such offer to
the claimant within 90 days after recei pt of such clai mand,
in all events, at |east 150 days before expiration of 3 years
following the effective date of dissolution. If the claimant
of fered such security does not deliver in witing to the
di ssol ved corporation or successor entity a notice rejecting
the offer within 120 days after receipt of such offer for
security, the claimant is deemed to have accepted such
security as the sole source fromwhich to satisfy his or her
cl ai m agai nst the corporation

(6) A dissolved corporation or successor entity which
has gi ven notice in accordance with subsections (2) and (4)
shall petition the circuit court in the county where the
corporation's principal office is |located or was | ocated at
the effective date of dissolution to determne the anmount and
formof security that will be sufficient to provide
conmpensation to any clai mant who has rejected the offer for
security made pursuant to subsection (5).

(7) A dissolved corporation or successor entity which
has given notice in accordance with subsection (2) shal
petition the circuit court in the county where the
corporation's principal office is |located or was | ocated at
the effective date of dissolution to determne the anmount and
formof security which will be sufficient to provide
conpensation to claimants whose clains are known to the

19
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corporation or successor entity but whose identities are
unknown. The court shall appoint a guardian ad litemto
represent all claimants whose identities are unknown in any
proceedi ng brought under this subsection. The reasonabl e fees
and expenses of such guardian, including all reasonabl e expert
witness fees, shall be paid by the petitioner in such

pr oceedi ng.

(8) The giving of any notice or making of any offer
pursuant to the provisions of this section shall not revive
any claimthen barred or constitute acknow edgnent by the
di ssol ved corporati on or successor entity that any person to
whom such notice is sent is a proper claimant and shall not
operate as a wai ver of any defense or counterclaimin respect
of any claimasserted by any person to whom such notice is
sent.

(9) A dissolved corporation or successor entity which
has fol | owed the procedures described in subsections (2)-(7):

(a) Shall pay the clains admtted or made and not
rejected in accordance with subsection (3);

(b) Shall post the security offered and not rejected
pursuant to subsection (5);

(c) Shall post any security ordered by the circuit
court in any proceedi ng under subsections (6) and (7); and

(d) Shall pay or make provision for all other known

obligations of the corporation or such successor entity.

Such clainms or obligations shall be paid in full, and any such

provi sion for paynments shall be nade in full if there are

sufficient funds. If there are insufficient funds, such clains

and obligations shall be paid or provided for according to

their priority and, anong clainms of equal priority, ratably to
20
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the extent of funds legally available therefor. Any remaining
funds shall be distributed to the sharehol ders of the
di ssol ved corporation; however, such distribution may not be
nmade before the expiration of 150 days fromthe date of the
| ast notice of rejections given pursuant to subsection (3). In
t he absence of actual fraud, the judgnment of the directors of
t he di ssol ved corporation or the governing persons of such
successor entity as to the provisions made for the paynent of
all obligations under paragraph (d) is conclusive.

(10) A dissolved corporation or successor entity which
has not followed the procedures described in subsections (2)
and (3) shall pay or nake reasonabl e provision to pay al
known cl ai ns and obligations, including all contingent,
conditional, or unmatured clains known to the corporation or
such successor entity and all clains which are known to the
di ssol ved corporation or such successor entity but for which
the identity of the claimant is unknown. Such clainms shall be
paid in full, and any such provision for paynment nade shall be
made in full if there are sufficient funds. If there are
i nsufficient funds, such clainms and obligations shall be paid
or provided for according to their priority and, anong cl ains
of equal priority, ratably to the extent of funds legally
avai l abl e therefor. Any remaining funds shall be distributed
to the sharehol ders of the dissolved corporation

(11) Directors of a dissolved corporation or governing
persons of a successor entity which has conplied with
subsection (9) or subsection (10) are not personally liable to
the claimants of the dissolved corporation

(12) A sharehol der of a dissolved corporation the
assets of which were distributed pursuant to subsection (9) or
subsection (10) is not liable for any clai magainst the

21
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corporation in an amount in excess of such shareholder's pro
rata share of the claimor the anount distributed to the
shar ehol der, whichever is |ess.

(13) A sharehol der of a dissolved corporation, the
assets of which were distributed pursuant to subsection (9).
is not liable for any clai magainst the corporation_ which

claimis known to the corporation or successor entity, on

whi ch a proceeding is not begun prior to the expiration of 3
years following the effective date of dissolution

(14) The aggregate liability of any sharehol der of a
di ssol ved corporation for clains agai nst the dissolved

corporation arising under this section, s. 607.1407, or

ot herwi se, may not exceed the anount distributed to the

shar ehol der in dissolution

(15) As used in this section or s. 607.1407, the term

"successor entity" includes any trust, receivership, or other
legal entity governed by the laws of this state to which the
remai ni ng assets and liabilities of a dissolved corporation
are transferred and which exists solely for the purposes of
prosecuting and defending suits by or against the dissolved
corporation, enabling the dissolved corporation to settle and
cl ose the business of the dissolved corporation, to dispose of
and convey the property of the dissolved corporation, to
di scharge the liabilities of the dissolved corporation, and to
distribute to the dissolved corporation's sharehol ders any
remai ni ng assets, but not for the purpose of continuing the
busi ness for which the dissolved corporation was organized.
Section 35. Section 607.1407, Florida Statutes, is
created to read:

607. 1407 Unknown cl ai ns _agai nst_di ssol ved

corporation.--A dissolved corporation or successor _entity, as
22
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defined in s. 607.1406(15)., may choose to execute one of the

follow ng procedures to resolve paynent of unknown clai ns.

(1) A dissolved corporation or successor _entity may

file notice of its dissolution with the Departnent of State on

the formprescribed by the Departnent of State and request

that persons with clains agai nst the corporation which are not

known to the corporation or successor entity present themin

accordance with the notice. The notice shall:

(a) State the nane of the corporation and the date of

di ssol ution

(b) Describe the information that nmust be included in

a claimand provide a mailing address to which the claimmay

be sent:; and

(c) State that a claimagai nst the corporation under

this subsection will be barred unless a proceeding to enforce

the claimis commenced within 4 vears after the filing of the

noti ce.

(2) A dissolved corporation or successor _entity nay,

within 10 days of adopting the articles of dissolution

publish a "Notice of Corporate D ssolution.”" The notice shal

appear _once a week for 2 consecutive weeks in _a newspaper of

general circulation in a county in the state wherein the

corporation owns real or personal property. Such newspaper

shall neet the requirenents as are prescribed by |aw for such

pur poses. The notice shall:

(a) State the name of the corporation and the date of

di ssol ution

(b) Describe the infornmation that nmust be included in

a claimand provide a mailing address to which the claimmay

be sent:; and

(c) State that a claimagainst the corporation under
23
10: 41 AM 04/ 30/ 03 s2362clc- 30nDa




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. CS for SB 2362
Amendrment No. _ Barcode 112810

this subsection will be barred unl ess a proceeding to enforce

the claimis commenced within 4 vears after the filing of the

noti ce.

(3) If the dissolved corporation or successor entity

conplies with subsections (1) or (2), the claimof each of the

following claimants is barred unless the clai nant conmences a

proceedi ng to enforce the clai magainst the dissol ved

corporation within 4 vears after the filing date:

(a) A claimant who did not receive witten notice

under s. 607.1406(9). or whose claimwas not provided for

under _s. 607.1456(10), whether such claimis based on an event

occurring before or after the effective date of dissol ution

(b) A claimant whose claimwas tinely sent to the

di ssol ved corporation but on which no action was taken

(4) A claimmay be entered under this section

(a) Against the dissolved corporation, to the extent

of its undistributed assets; or

(b) If the assets have been distributed in

| i gui dati on, agai nst a sharehol der of the dissol ved

corporation to the extent of such shareholder's pro rata share

of the claimor the corporate assets distributed to such

shareholder in liquidation, whichever is |ess, provided that

the agaregate liability of any sharehol der of a di ssol ved

corporation arising under this section, s. 607.1406, or

ot herwi se may not exceed the anount distributed to the

shar ehol der _in dissol ution

Nothing in this section shall preclude or relieve the

corporation fromits notification to clainmants ot herw se set

forth in this chapter.

24
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TI'TLE AMENDMENT

And the title is amended as foll ows:
On page 2, line 20, through

page 4, line 5 delete those |ines

and insert:
assets; anmending s. 607.1301, F.S.; providing
definitions relating to appraisal rights;
amendi ng s. 607.1302, F.S.; providing for
sharehol ders' rights to appraisals under
certain circunstances; providing |imtations;
providing for limting or elimnating appraisa
ri ghts under certain circunstances; prohibiting
certain corporate action chall enges under
certain circunstances; creating s. 607. 1303,
F.S.; providing procedures, requirenents, and
l[imtations for assertion of rights by nom nees
and beneficial owners; amending s. 607. 1320,
F.S.; providing requirenents for notice of
appraisal rights; creating s. 607.1321, F. S
providing requirements for notice of intent to
demand payrent; creating s. 607.1322, F. S
provi di ng apprai sal notice and form
requi renents; creating s. 607.1323, F.S.
provi di ng procedures, requirenments, and
limtations for perfection of appraisal rights;
providing for right to withdraw under certain
ci rcunstances; creating s. 607.1324, F.S.
provi di ng procedures and requirenents for
sharehol ders' acceptance of certain offers;
creating s. 607.1326, F.S.; providing

25
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procedures for sharehol der dissatisfaction with
certain offers; providing for waiver of certain
rights; creating s. 607.1330, F.S.; providing
requi renents, procedures, and limtations on
court actions; providing for entitlenent to
certain judgnents; requiring corporate paynments
under certain circunstances; creating s.
607.1331, F.S.; providing for assessnment and
award of court costs and attorney fees under
certain circunstances; creating s. 607.1332,
F.S.; providing for disposition of certain
acqui red shares; creating s. 607.1333, F. S
providing limtations on corporate payouts;
provi di ng certain sharehol der notice

requi renents; anending s. 607.1403, F.S.
providing for execution of articles of

di ssolution; clarifying requirenents; anendi ng
s. 607.1406, F.S.; clarifying provisions
relating to clains against dissolved
corporations; creating s. 607.1407, F. S
provi di ng procedures and requirenents for

adm ni stration of unknown cl ai & agai nst

di ssol ved corporations; anmending s. 607.1422,

26

10: 41 AM 04/ 30/ 03 s2362clc- 30nDa




