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9-767A- 03 See HB 831
1 A bill to be entitled
2 An act relating to insurance; anending s.
3 624.310, F.S.; revising definitions; conform ng
4 provisions to a revised definition; conformn ng
5 provisions to certai n governnent al
6 reorgani zation; prohibiting affiliated parties
7 fromcertain activities constituting a conflict
8 of interest; providing exceptions; authorizing
9 the Ofice of Insurance Regulation to require
10 certain disclosures of personal interest;
11 specifying certain restrictions governing
12 affiliated party conduct; anending s. 624. 316,
13 F.S.; deleting provisions providing for an
14 exam nation of an insurer pursuant to an
15 agreenent between the Departnent of Financial
16 Services and the insurer; requiring such
17 exam nations according to rules of the
18 departnent; anmending s. 624.4095, F.S.
19 conform ng provisions to certain governnental
20 reorgani zation; providing for calcul ating
21 certain surplus for certain insurers; anending
22 S. 624.610, F.S.; confornming provisions to
23 certain governnental reorganization; revising
24 requirements for securities of a trust fund for
25 a single assumng insurer; anending ss. 628.461
26 and 628.4615, F.S.; specifying additiona
27 nonapplication of acquisition of controlling
28 stock provisions to changes of ownership of a
29 donestic insurer or specialty insurer
30 respectively, under certain circunstances;
31 creating ss. 634.042, 627.8401, 634. 3076,
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1 634. 4062, and 651.029, F.S.; prohibiting

2 certain investnents by notor vehicle service

3 agreenent conpani es, prem um finance conpani es,

4 honme warranty associ ations, service warranty

5 associ ations, and continuing care providers,

6 respectively; creating s. 641.263, F.S.

7 providing definitions; providing for risk-based

8 capital for health maintenance organi zations;

9 requiring risk-based capital reports; providing
10 reporting requirenents; providing requirenents
11 for determining risk-based capital; providing
12 | egislative findings; providing for adjusting
13 ri sk-based capital reports under certain
14 ci rcunstances; providing requirenents for
15 heal t h mai nt enance organi zati ons upon the
16 occurrence of certain events; providing notice
17 requirenments; requiring a risk-based capita
18 pl an for such events; providing plan
19 requi renments; providing duties and
20 responsibilities of the Ofice of |nsurance
21 Regul ation; providing for office hearings of
22 chal | enges by heal th nmai nt enance organi zati ons;
23 providi ng notice requirenents; providing
24 construction; authorizing the office to adopt
25 rules; authorizing the office to exenpt certain
26 heal t h mai nt enance organi zati ons; specifying
27 absence of liability of the office or the
28 Fi nanci al Services Comm ssion for certain
29 actions; providing for effect of certain
30 notices; providing alternative requirenents for
31 ri sk-based capital reports for certain tine
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periods; providing legislative intent for the
use of risk-based capital reports and other
rel ated docunents; anending s. 440.20, F. S
correcting a cross-reference; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 624.310, Florida Statutes, is
amended to read:

624. 310 Enforcenent; cease and desi st orders; renoval
of certain persons; fines.--

(1) DEFINTIONS. --For the purposes of this section
the term

(a) "Affiliated party of a licensee" neans any person

who directs or participates in the conduct of the affairs of a
i censee and who is:

1. A director, officer, enployee, trustee, committee
nmenber, or controlling stockholder of a |licensee or a
subsidiary or service corporation of the |icensee, ether—than
a—controHHng—stockhotder—whi-ch—+s—aholtdinrg—econpany;—or an
agent of a licensee or a subsidiary or service corporation of
the |licensee;

2. A person who has filed or is required to file a
statenent or any other information required to be filed under
s. 628.461 or s. 628.4615;

3. A stockhol der —ether—than—a——stockholderthat—+s—=a
het-ding—conpany—of—the—+i+ecenseewho participates in the
conduct of the affairs of the |icensee; or

4. An independent contractor who:
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1 a. Renders a witten opinion required by the | aws of
2| this state under her or his professional credentials on behalf
3] of the licensee, which opinion is reasonably relied on by the
4| office departrent in the perfornance of its duties; or

5 b. Affirmatively and knowi ngly conceals facts, through
6| awitten misrepresentation to the office departrent, wth

7 | know edge that such misrepresentation

8 (I) Constitutes a violation of the insurance code or a
9] lawful rule or order of the office departwent; and

10 (1) Directly and materially endangers the ability of
11 ) the licensee to neet its obligations to policyhol ders.

12

13 | For the purposes of this subparagraph, any representation of
14 | fact nmade by an independent contractor on behalf of a

15| licensee, affirmatively comuni cated as a representation of
16 | the licensee to the independent contractor, shall not be

17 | considered a nisrepresentation by the i ndependent contractor
18 | to the office departwent.

19 (b) "Licensee" neans a person issued a |license or

20| certificate of authority or approval under this code or a

21 | person registered under a provision of this code.

22 (2) ENFORCEMENT GENERALLY. --The office departrent my
23| institute such suits or other |egal proceedings as may be

24 | required to enforce any provision of this code. If it appears
25| that any person has violated any provision of this code for
26 | which crimnal prosecution is provided, the office departent
27 | shall provide the appropriate state attorney or other

28 | prosecuting agency having jurisdiction with respect to such
29 | prosecution with the relevant infornmation in its possession
30 (3) CEASE AND DESI ST ORDERS. - -

31
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1 (a) The office depart+rent nay i ssue and serve a

2 | conplaint stating charges upon any |icensee or upon any

3| affiliated party of a licensee, whenever the office departent
4 | has reasonabl e cause to believe that the person or individua
5| naned therein is engaging in or has engaged in conduct that
6|is:

7 1. An act that denonstrates a |ack of fitness or

8 | trustworthiness to engage in the business of insurance, is

9 | hazardous to the insurance buying public, or constitutes

10 | busi ness operations that are a detrinment to policyhol ders,

11 | stockhol ders, investors, creditors, or the public;

12 2. Aviolation of any provision of the Florida

13 | I nsurance Code;

14 3. Aviolation of any rule of the office departrent;
15 4. A violation of any order of the office departrent;
16 | or

17 5. A breach of any witten agreenent with the office
18 | departrent.

19 (b) The conplaint shall contain a statenent of facts
20| and notice of opportunity for a hearing pursuant to ss.
21| 120.569 and 120. 57.
22 (c) If no hearing is requested within the tine all owed
23| by ss. 120.569 and 120.57, or if a hearing is held and the
24 | office departwent finds that any of the charges are proven,
25| the office departrwent may enter an order directing the
26 | licensee or the affiliated party of a licensee naned in the
27 | conplaint to cease and desist fromengaging in the conduct
28 | conpl ai ned of and take corrective action to renedy the effects
29 | of past inproper conduct and assure future conpliance.
30 (d) If the licensee or affiliated party of a |licensee
31| nanmed in the order fails to respond to the conplaint within
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the tine allotted by ss. 120.569 and 120.57, the failure
constitutes a default and justifies the entry of a cease and
desi st order.

(e) A contested or default cease and desist order is
ef fective when reduced to witing and served upon the |licensee
or affiliated party of a |licensee nanmed therein. An

uncontested cease and desist order is effective as agreed.

(f) \Whenever the office departrrent finds that conduct
described in paragraph (a) is likely to cause insolvency,
substantial dissipation or misvaluation of assets or earnings
of the licensee, substantial inability to pay clains on a
timely basis, or substantial prejudice to prospective or
exi sting insureds, policyhol ders, subscribers, or the public,
it may issue an energency cease and desist order requiring the
licensee or any affiliated party of a licensee to i mediately

cease and desist fromengaging in the conduct conpl ai ned of
and to take corrective and renedi al action. The energency
order is effective inmedi ately upon service of a copy of the
order upon the licensee or affiliated party of a |licensee

naned therein and remains effective for 90 days. If the office
departwent begi ns nonenergency cease and desi st proceedi ngs
under this subsection, the energency order remains effective
until the conclusion of the proceedi ngs under ss. 120.569 and
120.57. Any energency order entered under this subsection is

exenpt froms. 119.07(1) and is confidential until it is made
per manent unless the office departwent finds that the
confidentiality will result in substantial risk of financial

loss to the public. Al energency cease and desi st orders that
are not nmade pernanent are available for public inspection 1
year fromthe date the energency cease and desi st order
expires; however, portions of an enmergency cease and desi st

6
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order remmin confidential and exenpt fromthe provisions of s.
119.07(1) if disclosure woul d:

1. Jeopardize the integrity of another active
i nvestigation;

2. lInpair the safety and financial soundness of the
licensee or affiliated party of a licensee;

3. Reveal personal financial information

4. Reveal the identity of a confidential source;

5. Defanme or cause unwarranted danmage to the good nane
or reputation of an individual or jeopardize the safety of an
i ndi vi dual ; or

6. Reveal investigative techniques or procedures.

(4) REMOVAL OF AFFI LI ATED PARTIES OF A LI CENSEE BY THE
OFFI CE DEPARTIVENT. - -

(a) The office depart+rent nay i ssue and serve a
conpl ai nt stating charges upon any affiliated party of a

| i censee and upon the licensee involved, whenever the office
departrent has reason to believe that an affiliated party of a
licensee is engaging in or has engaged in conduct that

consti tutes:

1. An act that denonstrates a |ack of fitness or
trustworthiness to engage in the business of insurance through
engaging in illegal activity or m snmanagenent of business
activities;

2. Awllful violation of any lawrelating to the
busi ness of insurance; however, if the violation constitutes a
m sdenmeanor, no conplaint shall be served as provided in this
section until the affiliated party of a licensee is notified

inwiting of the matter of the violation and has been

af forded a reasonable period of tine, as set forth in the

notice, to correct the violation and has failed to do so;
7
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1 3. Aviolation of any other law involving fraud or
2| noral turpitude that constitutes a felony;
3 4. A wllful violation of any rule of the office
4 | departrent;
5 5 A wllful violation of any order of the office
6 | departrent;
7 6. A material msrepresentation of fact, made
8| knowingly and willfully or nmade with reckl ess disregard for
9| the truth of the matter; or
10 7. An act of conmission or omission or a practice
11 | which is a breach of trust or a breach of fiduciary duty.
12 (b) The conplaint shall contain a statenent of facts
13 | and notice of opportunity for a hearing pursuant to ss.
14 | 120.569 and 120.57.
15 (c) If no hearing is requested within the tine
16 | allotted by ss. 120.569 and 120.57, or if a hearing is held
17 | and the office departrrent finds that any of the charges in the
18 | conplaint are proven true and that:
19 1. The licensee has suffered or will likely suffer
20| l oss or other damage;
21 2. The interests of the policyholders, creditors, or
22 | public are, or could be, seriously prejudiced by reason of the
23| violation or act or breach of fiduciary duty;
24 3. The affiliated party of a licensee has received
25| financial gain by reason of the violation, act, or breach of
26 | fiduciary duty; or
27 4. The violation, act, or breach of fiduciary duty is
28 | one involving personal dishonesty on the part of the
29 | affiliated party of a |licensee or the conduct jeopardi zes or
30| could reasonably be anticipated to jeopardize the financi al
31 | soundness of the |icensee,
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The of fice departwrent nay enter an order renpving the
affiliated party of a |licensee or restricting or prohibiting

participation by the person in the affairs of that particul ar
| icensee or of any other |icensee.
(d) If the affiliated party of a licensee fails to

respond to the conplaint within the tine allotted by ss.
120. 569 and 120.57, the failure constitutes a default and
justifies the entry of an order of renoval, suspension, or
restriction.

(e) A contested or default order of renoval,
restriction, or prohibition is effective when reduced to
witing and served on the |licensee and the affiliated party of
a licensee. An uncontested order of renoval, restriction, or
prohibition is effective as agreed.

(f)1. The chief executive officer, or the person
hol di ng the equivalent office, of a licensee shall pronptly
notify the office departwrent if she or he has actual know edge
that any affiliated party of a licensee is charged with a

felony in a state or federal court.
2. \Wienever any affiliated party of a licensee is

charged with a felony in a state or federal court or with the
equivalent of a felony in the courts of any foreign country
with which the United States maintains diplomatic relations,
and the charge alleges violation of any |aw i nvol ving fraud,
theft, or noral turpitude, the office departsrent nay enter an
energency order suspending the affiliated party of a licensee

or restricting or prohibiting participation by the affiliated
party of a licensee in the affairs of the particular |icensee

or of any other |icensee upon service of the order upon the
licensee and the affiliated party of a |licensee charged. The
9
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order shall contain notice of opportunity for a hearing
pursuant to ss. 120.569 and 120.57, where the affiliated party
of a licensee may request a postsuspension hearing to show

that continued service to or participation in the affairs of
the licensee does not pose a threat to the interests of the
|icensee's policyholders or creditors and does not threaten to
impair public confidence in the licensee. In accordance with

appl i cabl e office departwentat rules, the office departwent

shall notify the affiliated party of a |icensee whether the

order suspending or prohibiting the person from participation
inthe affairs of a licensee will be rescinded or otherw se
nodi fi ed. The energency order renmains in effect, unless
ot herwi se nodified by the office departrent, until the
crimnal charge is disposed of. The acquittal of the person
charged, or the final, unappeal ed disnissal of all charges
agai nst the person, dissolves the energency order, but does
not prohibit the office departwent frominstituting
proceedi ngs under paragraph (a). |If the person charged is
convicted or pleads guilty or nolo contendere, whether or not
an adjudication of guilt is entered by the court, the
energency order shall becone final

(g) Any affiliated party of a |licensee renoved from

of fice pursuant to this section is not eligible for reelection
or appointnment to the position or to any other official
position in any licensee in this state except upon the witten
consent of the office departrent. Any affiliated party of a
|icensee who is renobved, restricted, or prohibited from
participation in the affairs of a licensee pursuant to this
section nmay petition the office departwent for nodification or
termnation of the renoval, restriction, or prohibition

10
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(h) Resignation or termnation of an affiliated party
of a licensee does not affect the office' s departrent——s
jurisdiction to proceed under this subsection

(5)(a) CONFLICT OF INTEREST.--An affiliated party of a
|icensee may not engage or participate, directly or

indirectly, in any business or transacti on conducted on behal f

of or involving the |icensee, subsidiary, or service

corporation that would result in a conflict of the party's own

personal interests with those of the |icensee, subsidiary, or

service corporation with which he or she is affiliated,

unl ess:
1. Such business or transactions are conducted in good

faith and are honest, fair, and reasonable to the |icensee,

subsi diary, or service corporation and are on terns no nore

favorable than would be offered to a disinterested third

party.
2. A full disclosure of such business or transaction,

and the nature of the interest of the affiliated party of the

|icensee, is nade to the board of directors.

3. Such business or transactions are approved in good

faith by the board of directors and any interested director

abst ai ni ng and such approval is recorded in the ninutes.

4, Any profits inuring to the affiliated party of a

|icensee are not at the expense of the |licensee, subsidiary,

or service corporation and do not prejudice the best interests

of the licensee, subsidiary, or service corporation in any

way.
5. Such business or transactions do not represent a

breach of the fiduciary duty of an affiliated party of a

licensee and are not fraudulent, illegal, or ultra vires.

11
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(b) Wthout linmtation by any of the specific

provisions of this section, the office may require the

di sclosure by affiliated parties of a licensee of their

personal interests, directly or indirectly, in any busi ness or

transactions on behalf of or involving the |licensee,

subsi diary, or service corporation and of their control of or

active participation in enterprises having activities rel ated

to the business of the licensee, subsidiary, or service

cor porati on.

(c) The following restrictions governing the conduct

of affiliated parties of a |licensee are expressly specifi ed,

but such specification is not to be construed in any manner as

excusi ng such parties fromthe observance of any other aspect

of the general fiduciary duty owed by such parties to the

| i censee which they serve

1. A director of a licensee nay not accept director

fees unless the director fees have been previously approved by

the board of directors and such fees represent reasonabl e

conpensation for service as a director or nenber of a

comm ttee. This subparagraph does not limt or preclude

reasonabl e conpensati on as otherw se authorized by paragraph

(a) for a director who al so provides goods or services to the

i censee.
2. An affiliated party of a |licensee may not purchase

or otherw se obtain ownership of any asset of the licensee or

subsidiary at less than fair nmarket val ue of such asset.

3. An affiliated party of a |licensee may not have any

interest, direct or indirect, of any evidence of indebtedness

of the licensee or subsidiary.

4, An affiliated party of a licensee acting as proxy

for a stockholder of a licensee, subsidiary, or service
12
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1| corporation may not, directly or indirectly, exercise,

2| transfer, or delegate such vote or votes in any consideration
3] of a private benefit or advantage. The voting rights of

4 | stockholders and directors nay not be the subject of sale,

5| barter, exchange, or sinilar transaction, directly or
6|lindirectly. Any affiliated party of a |licensee who viol ates

7| the provisions of this subparagraph is accountable to the

8| licensee, subsidiary, or service corporation for any

9| increment.

10 (6) {5 ADM NI STRATI VE FI NES; ENFORCEMENT. - -

11 (a) The office departwent may, in a proceeding

12 | initiated pursuant to chapter 120, inpose an administrative
13 | fine agai nst any person found in the proceeding to have

14 | violated any provision of this code, a cease and desi st order
15| of the office departwrent, or any witten agreenent with the
16 | of fi ce departrent. No proceeding shall be initiated and no

17 | fine shall accrue until after the person has been notified in
18 | writing of the nature of the violation and has been afforded a
19 | reasonabl e period of tinme, as set forth in the notice, to

20| correct the violation and has failed to do so.

21 (b) A fine inposed under this subsection nmay not

22 | exceed the anpbunts specified in s. 624.4211, per violation

23 (c) The office departwent may, in addition to the

24 | inposition of an administrative fine under this subsection

25| al so suspend or revoke the license or certificate of authority
26 | of the licensee fined under this subsection

27 (d) Any administrative fine levied by the office

28 | departrent under this subsection nay be enforced by the office
29 | departrent by appropriate proceedings in the circuit court of
30| the county in which the person resides or in which the

31| principal office of a licensee is located, or, in the case of

13
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a foreign insurer or person not residing in this state, in
Leon County. In any administrative or judicial proceeding
arising under this section, a party may elect to correct the
viol ation asserted by the office depart+ent, and, upon doi ng
so, any fine shall cease to accrue; however, the election to
correct the violation does not render any adm nistrative or
judicial proceeding noot. Al fines collected under this
section shall be paid to the Insurance Conmi ssioner's

Regul atory Trust Fund.

(e) In inposing any adm nistrative penalty or renedy
provided for under this section, the office departfrent shal
take into account the appropriateness of the penalty with
respect to the size of the financial resources and the good
faith of the person charged, the gravity of the violation, the
hi story of previous violations, and other matters as justice
may require.

(f) The inposition of an administrative fine under
this subsection may be in addition to any other penalty or
adni ni strative fine authorized under this code.

(7) 6 ADM NI STRATI VE PROCEDURES. -- Al | admninistrative
proceedi ngs brought under this section subseetions—~{(3—(4)+
ant—(5)shal |l be conducted in accordance with chapter 120. Any
service required or authorized to be made by the office
departwent under this code shall be nade by certified mil,
return recei pt requested, delivered to the addressee only; by

personal delivery; or in accordance with chapter 48. The
service provided for herein shall be effective fromthe date
of delivery.

(8) 7 OTHER LAWS NOT SUPERSEDED. - - The provi si ons of
this section are in addition to other provisions of this code,
and shall not be construed to curtail, inpede, replace, or

14
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1| delete any other simlar provision or power of the office

2 | depart+went under the insurance code as defined in s. 624.01 or
3 | any power of the office departrrent which nmay exi st under the
4| conmon law of this state. The procedures set forth in s.

5] 626.9581 do not apply to regulatory action taken pursuant to
6 | the provisions of this section.

7 Section 2. Paragraph (e) of subsection (2) of section
8| 624.316, Florida Statutes, is anended to read:

9 624. 316 Exanination of insurers.--

10 (2)

11 (e) The departnent shall adopt rules providing that;
12 | upoh—agreerent—between—the—departrent—and—the—insurersan

13 | exami nation under this section nay be conducted by independent
14 | certified public accountants, actuaries neeting criteria

15| specified by rule, and reinsurance specialists neeting

16 | criteria specified by rule. The rules shall provide-

m;

24 3+ that the insurer being exam ned nust nmke paynent

25| for the examnation directly to the firmperformng the

26 | exam nation in accordance with the rates and terns established
27 | agreed—to by the depart nent —the—insurerand the firm

28 | perform ng the exanination

29 . I ey . . . I it I

30 | eonsent—ef—the—insurer—the—inAsurer—ust—pay—a-—+easonable
31 | eharges—of—the—examnrng—Hrmif—the—examnattoen—finds

15
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1] . . I ’ el I I F
2 | the—insurer—

3 Section 3. Section 624.4095, Florida Statutes, is

4 | anended to read:

5 624.4095 Premuns witten; restrictions.--

6 (1) \Whenever an insurer's ratio of actual or projected
7 | annual written prem uns as adjusted in accordance with

8 | subsection(5){4)yto current or projected surplus as to

9 | policyholders as adjusted in accordance with subsection (6)5)
10 | exceeds 10 to 1 for gross witten premi uns or exceeds 4 to 1
11| for net witten prem uns, the office departwent shall suspend
12 | the insurer's certificate of authority or establish by order
13 | maxi num gross or net annual prenmuns to be witten by the

14 | insurer consistent with maintaining the ratios specified

15| herein unless the insurer denonstrates to the office's

16 | departrent—s sati sfaction that exceeding the ratios of this
17 | section does not endanger the financial condition of the

18 | insurer or endanger the interests of the insurer's

19 | policyhol ders.

20 (2) Projected annual net or gross prem uns shall be
21 | based on the actual witings to date for the insurer's current
22 | cal endar year or the insurer's witings for the previous

23 | cal endar year or both. Ratios shall be conputed on an

24 | annual i zed basi s.

25 (3) For the purposes of this section, gross premnuns
26 | witten neans direct premiuns witten and rei nsurance assuned.
27 (4) For the purposes of this section, surplus as to

28 | policyholders for property and casualty insurers shall be

29 | calculated as follows: (actual surplus as to policyhol ders)

30| minus (surplus as to policyholders of all subsidiary insurers
31| as allowed pursuant to s. 625.325).

16
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(5) t4)y For the purposes of this section, for the
cal endar year endi ng Decenber 31, 1990, and each subsequent
year, premuns shall be calculated as the product of the
actual or projected prenmuns and the follow ng:

(a) For property insurance, 0.90.

(b) For casualty insurance, 1.25.

(c) For health insurance, 0.80.

(d) For all other kinds of insurance, 1.00.

(6) £5); This section shall not apply to:

(a) Life insurance witten by life or life and health
i nsurers; or

(b) Life and health insurers which have a surplus as
to policyholders greater than $40 nillion and whi ch have
written health insurance during each of the i mediately
precedi ng five cal endar years.

(7)t6) For the purposes of this section, surplus as to
policyholders for life and health insurers shall be cal cul ated
as follows: (actual or projected surplus as to policyhol ders)
m nus (surplus as to policyholders required to be naintained
under s. 624.408 for liabilities relating to life insurance)
and nminus (surplus as to policyholders of all subsidiary

insurers as allowed pursuant to s. 625.325).

Section 4. Paragraph (c) of subsection (3) of section
624.610, Florida Statutes, is anended to read:

624. 610 Rei nsurance. - -

(3)

(c)1. Credit nust be allowed when the reinsurance is
ceded to an assuning insurer that maintains a trust fund in a
gualified United States financial institution, as defined in
par agraph (5)(b), for the paynent of the valid clains of its
United States ceding insurers and their assigns and successors

17
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ininterest. To enable the office departrwent to determ ne the
sufficiency of the trust fund, the assumi ng insurer shal
report annually to the office departwent i nformation
substantially the sane as that required to be reported on the
NAI C Annual Statenent form by authorized insurers. The
assunming insurer shall subnit to exam nation of its books and
records by the office departwent and bear the expense of

examni nati on.

2.a. Credit for reinsurance nust not be granted under
this subsection unless the formof the trust and any
anmendnents to the trust have been approved by:

(1) The commissioner of the state in which the trust
is domciled; or

(I'l1) The conmi ssioner of another state who, pursuant
to the terns of the trust instrunent, has accepted principa
regul atory oversight of the trust.

b. The formof the trust and any trust anendnents nust
be filed with the conm ssioner of every state in which the
ceding insurer beneficiaries of the trust are domiciled. The
trust instrunment nust provide that contested clains are valid
and enforceabl e upon the final order of any court of conpetent
jurisdiction in the United States. The trust nust vest |ega
title to its assets in its trustees for the benefit of the
assunming insurer's United States ceding insurers and their
assigns and successors in interest. The trust and the assumni ng
i nsurer are subject to exam nation as determ ned by the
conmi ssi oner .

c. The trust remains in effect for as long as the
assuning i nsurer has outstandi ng obligations due under the
rei nsurance agreenents subject to the trust. No |later than
February 28 of each year, the trustee of the trust shal

18
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report to the conmmissioner in witing the bal ance of the trust
and list the trust's investnents at the precedi ng year end,
and shall certify that the trust will not expire prior to the
fol |l owi ng Decenber 31.

3. The following requirenents apply to the foll ow ng
categori es of assuning insurer

a. The trust fund for a single assum ng insurer
consists of funds in trust in an anmount not |ess than the
assuning insurer's liabilities attributable to reinsurance
ceded by United States ceding insurers, and, in addition, the
assunming insurer shall nmaintain a trusteed surplus of not |ess
than $20 million. Not less than 50 percent of the funds in the

trust covering the assuming insurer's liabilities attributable

to reinsurance ceded by United States ceding insurers and

trusteed surplus shall consist of assets of a quality
substantially sinmlar to that required in part Il of chapter
625. O ean, irrevocable, unconditional, and evergreen letters

of credit, issued or confirned by a qualified United States

financial institution, as defined in paragraph (5)(a),

effective no later than Decenber 31 of the year for which the

filing is made, and in the possession of the trust on or

before the filing date of its annual statenent, nay be used to

fund the remai nder of the trust fund and trusteed surpl us.

b.(l) In the case of a group including incorporated
and i ndi vi dual uni ncorporated underwiters:

(A) For reinsurance ceded under reinsurance agreenents
with an inception, anmendnent, or renewal date on or after
August 1, 1995, the trust consists of a trusteed account in an
anount not less than the group's several liabilities
attributable to business ceded by United States domciled
ceding insurers to any nenber of the group

19
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(B) For reinsurance ceded under reinsurance agreenents
with an inception date on or before July 31, 1995, and not
anended or renewed after that date, notwi thstanding the other
provisions of this section, the trust consists of a trusteed
account in an ampbunt not |ess than the group's severa
i nsurance and reinsurance liabilities attributable to business
witten in the United States; and

(O In addition to these trusts, the group shal
maintain in trust a trusteed surplus of which $100 million
nmust be held jointly for the benefit of the United States
domicil ed ceding insurers of any nenber of the group for al
years of account.

(I'l) The incorporated nenbers of the group nmust not be
engaged i n any business other than underwiting of a nenber of
the group, and are subject to the sane |evel of regulation and
sol vency control by the group's domiciliary regulator as the
uni ncor por at ed nenbers.

(I11) Wthin 90 days after its financial statenents
are due to be filed with the group's doniciliary regul ator
the group shall provide to the conm ssioner an annua
certification by the group's domiciliary regulator of the
sol vency of each underwriter nenber or, if a certificationis
unavai l abl e, financial statenents, prepared by independent
public accountants, of each underwriter nenber of the group

Section 5. Section 627.8401, Florida Statutes, is
created to read

627.8401 Prohibited investnents and | oans.--A prem um

finance conpany shall not directly or indirectly invest in or

lend its funds upon the security of any note or other evidence

of indebtedness of any director, officer, or controlling

st ockhol der of the prenium finance conpany.
20
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1 Section 6. Subsection (2) of section 628.461, Florida
2| Statutes, is anended to read:

3 628. 461 Acquisition of controlling stock.--

4 (2) This section does not apply to any acquisition of
5] voting securities of a donestic stock insurer or of a

6 | controlling conmpany by any person who, on July 1, 1976, is the
7| owmner of a mpjority of such voting securities or who, on or

8| after July 1, 1976, becones the owner of a majority of such

9] voting securities with the approval of the departnent pursuant
10| to this section. Further, the provisions of this section shal
11| not apply to a change of ownership of a donestic insurer

12 | resulting fromchanges within an i nsurance hol di ng conpany of
13 | which the insurer is a nenber, provided the insurer

14 | establishes that no new person or entity will have the ability
15| to influence or control the activities of the insurer and that
16 | the reorgani zation will not result in any changes in the

17 | officers, directors, or business plan of the donestic insurer.
18 Section 7. Subsection (3) of section 628.4615, Florida
19| Statutes, is anended to read:

20 628. 4615 Specialty insurers; acquisition of

21| controlling stock, ownership interest, assets, or control

22 | merger or consolidation.--

23 (3) This section does not apply to any acquisition of
24 | voting securities or ownership interest of a specialty insurer
25| or of a controlling conpany by any person who, on July 9,

26| 1986, is the owner of a majority of such voting securities or
27 | ownership interest or who, on or after July 9, 1986, becones
28 | the owner of a majority of such voting securities or ownership
29 | interest with the approval of the departnment pursuant to this
30 | section. Further, the provisions of this section shall not

31| apply to a change of ownership of a specialty insurer

21
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1| resulting fromchanges within a hol di ng conpany of which the
2| specialty insurer is a nenber, provided the specialty insurer
3 | establishes that no new person or entity will have the ability
41 to influence or control the activities of the specialty

5] insurer and that the reorgani zation will not result in any

6 | changes in the officers, directors, or business plan of the
7 | specialty insurer.

8 Section 8. Section 634.042, Florida Statutes, is

9| created to read

10 634.042 Prohibited investnents and | oans.--A notor
11 | vehicle service agreenent conpany shall not directly or

12 ) indirectly invest in or lend its funds upon the security of
13 | any note or other evidence of indebtedness of any director
14 | officer, or controlling stockhol der of the notor vehicle

15 | servi ce agreenent conpany.

16 Section 9. Section 634.3076, Florida Statutes, is

17 | created to read:

18 634. 3076 Prohibited investnents and | oans.--A hone
19 | warranty association shall not directly or indirectly invest
20|l in or lend its funds upon the security of any note or other
21 | evidence of indebtedness of any director, officer, or

22 | controlling stockholder of the hone warranty associ ati on

23 Section 10. Section 634.4062, Florida Statutes, is
24 | created to read:

25 634. 4062 Prohibited investnents and | oans.--A service
26 | warranty association shall not directly or indirectly invest
271 in or lend its funds upon the security of any note or other
28 | evi dence of indebtedness of any director, officer, or

29 | controlling stockhol der of the service warranty associ ation
30 Section 11. Section 641.263, Florida Statutes, is

31| created to read

22
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641. 263 Ri sk-based capital.--
(1) For purposes of this section, the term

(a) "Adjusted risk-based capital report" neans a

ri sk-based capital report which has been adjusted by the

office in accordance with paragraph (2)(b).

(b) "Association" neans the National Association of

| nsurance Conmi SSi oners.

(c) "Corrective order" neans an order issued by the

of fice specifying corrective actions which the office has

determ ned are required.

(d) "Risk-based capital instructions" neans the

ri sk-based capital report, including risk-based capita

i nstructions adopted by the associ ation, as these risk-based

capital instructions may be anended by the association from

time to tinme in accordance with the procedures adopted by the

associ ati on.

(e) "Risk-based capital level" neans a health

nMai nt enance organi zati on's conpany action |level risk-based

capital, regulatory action | evel risk-based capital

aut hori zed control level risk-based capital, or mandatory

control level risk-based capital. For purposes of this

par agraph, the term

1. "Conpany action |level risk-based capital" neans the

product of 2.0 and the health mai ntenance organi zation's

aut hori zed control |level risk-based capital

2. "Regulatory action level risk-based capital" neans

the product of 1.5 and the heal th nai ntenance organi zation's

aut hori zed control |level risk-based capital

3. "Authorized control |evel risk-based capital" neans

t he nunber deternined under the risk-based capital fornmula in

accordance with the risk-based capital instructions.
23
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4. "Mandatory control |level risk-based capital" neans

the product of .70 and the authorized control |evel risk-based

capital
(f) "Risk-based capital plan" neans a conprehensive

financial plan containing the el enents specified in paragraph

(3)(b). If the office rejects the risk-based capital plan and

the plan is revised by the health nai nt enance organi zation

with or without the office's recomendation, the plan shall be

called the "revised risk-based capital plan."

(g) "Risk-based capital report" neans the report

required in subsection (2).

(h) "Total adjusted capital" nmeans the sum of:

1. A health nmintenance organi zation's net worth,

consisting of its statutory capital and surplus, as determ ned

in accordance with the statutory accounting applicable to the

annual financial statenents required to be filed under s.
641. 26.
2. Such other itens, if any, as the risk-based capita

i nstructions nmay provide.

(2)(a) A health nmi ntenance organi zation shall, on or

prior to April 1 of each year, prepare and subnit to the

office a report of its risk-based capital levels as of the end

of the calendar year, in a formand containing such

information as is required by the risk-based capita

instructions. In addition, a health nmi ntenance organi zation

shall file its risk-based capital report:

1. Wth the association in accordance with the

ri sk-based capital instructions.

2. Wth the chief insurance regulatory official in any

state in which the health mai ntenance organi zation is

aut hori zed to do business. |If such official has notified the
24
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heal t h mai nt enance organi zation of his or her request in

writing, the health nmai ntenance organi zation shall file its

ri sk-based capital report no later than the |later of 15 days

after the receipt of notice to file its risk-based capita

report with that state or April 1.

(b) A health maintenance organi zation's risk-based

capital shall be deternined in accordance with the fornul a set

forth in the risk-based capital instructions. The fornul a

shal|l take into account and nmay adjust for the covariance

bet ween:

Asset ri sks.

Credit risks.
Underwriting risks.

w N =

4. Al other business risks and such other rel evant

risks as are set forth in the risk-based capital instructions,

determ ned in each case by applying the factors in the manner

set forth in the risk-based capital instructions.

(c) The Legislature finds that an excess of capita

over the anpunt produced by the risk-based capita

requirements contained in this section and the forml as,

schedul es, and instructions referenced in this section is

desirable in the health mai ntenance organi zati on busi ness.

Accordi ngly, health mai ntenance organi zati ons should seek to

nmai ntain capital above the risk-based capital |evels required

by this section. Further, the Legislature finds that

additional capital is used and useful in the health

nmai nt enance organi zati on busi ness and hel ps to secure a health

nMai nt enance organi zati on agai nst various risks inherent in, or

af fecting, such business and not accounted for or only

partially neasured by the risk-based capital requirenents

contained in this section.

25
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(d) If a health nmmi ntenance organization files a

ri sk-based capital report that in the judgnent of the office

is inaccurate, the office shall adjust the risk-based capita

report to correct the inaccuracy and shall notify the health

nmai nt enance organi zati on of the adjustnent. The notice shal

contain a statenment of the reason for the adjustnent. A

ri sk-based capital report as so adjusted is referred to as an

adj usted ri sk-based capital report.”

(3)(a) A conpany action |evel event includes:

1. The filing of a risk-based capital report by a

heal t h mai nt enance organi zation that indicates that the health

nmai nt enance organi zation's total adjusted capital is greater

than or equal to its regulatory action |level risk-based

capital but less than its conpany action | evel risk-based

capital
2. Notification by the office to the health
nmai nt enance organi zati on of an adjusted risk-based capita

report that indicates the event described in subparagraph 1.

provi ded the heal th mai nt enance organi zati on does not

chal | enge the adjusted risk-based capital report under

subsection (7); or

3. |If, pursuant to the provisions of subsection (7), a

heal t h mai nt enance organi zati on chal |l enges an adj usted

ri sk-based capital report that indicates the event descri bed

in subparagraph 1., the notification by the office to the

heal t h mai nt enance organi zation that the office has, after a

hearing, rejected the health nai ntenance organi zation's

chal | enge.
(b) |If a conpany action |level event occurs, the health

nmai nt enance organi zation shall prepare and subnit to the

office a risk-based capital plan that shall
26
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1. ldentify the conditions that contribute to the

conpany action | evel event.

2. Contain proposals of corrective actions that the

heal t h mai nt enance organi zation intends to take and that woul d

be expected to result in the elimnation of the conpany action

| evel event.

3. Provide projections of the health mai ntenance

organi zation's financial results in the current year and at

| east the 2 succeeding years, both in the absence of proposed

corrective actions and giving effect to the proposed

corrective actions, including projections of statutory bal ance

sheets, operating incone, net incone, capital and surplus, and

ri sk-based capital |evels. The projections for both new and

renewal businesses mnight include separate projections for each

maj or |ine of business and night separately identify each

signi ficant incone, expense, and benefit conponent.

4. ldentify the key assunptions inpacting the health

nai nt enance organi zation's projections and the sensitivity of

the projections to the assunptions.

5. ldentify the quality of, and probl ens associ at ed

with, the health nai ntenance organi zation's busi ness,

including, but not linmted to, its assets, anticipated

busi ness growth and associ ated surplus strain, extraordinary

exposure to risk, nix of business, and use of reinsurance, if

any, in each case.

(c) The risk-based capital plan shall be submtted:

1. Wthin 45 days after a conpany action |evel event;

2. |f the health naintenance organi zation chall enges

an adjusted risk-based capital report pursuant to the

provisions of subsection (7), within 45 days after
27
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notification to the health nmintenance organi zation that the

office has, after a hearing, rejected the health nai ntenance

organi zation's chall enge.
(d) Wthin 60 days after the subnission by a health
nmai nt enance organi zati on of a risk-based capital plan to the

office, the office shall notify the heal th nai ntenance

organi zati on whether the risk-based capital plan shall be

i mplemented or is, in the judgnent of the office,

unsatisfactory. If the office determ nes the risk-based

capital plan is unsatisfactory, the notification to the health

nmai nt enance organi zation shall set forth the reasons for the

determ nation and nay set forth proposed revisions which wll

render the risk-based capital plan satisfactory in the

judgnent of the office. Upon notification fromthe office, the

heal t h mai nt enance organi zati on shall prepare a revised

ri sk-based capital plan, which nay incorporate by reference

any revisions proposed by the office, and shall submit the

revised risk-based capital plan to the office:

1. Wthin 45 days after the notification fromthe

of fice; or
2. |f the health naintenance organi zation chall enges

the notification fromthe office under the provisions of

subsection (7), within 45 days after a notification to the

heal t h mai nt enance organi zation that the office has, after a

hearing, rejected the health nai ntenance organi zation's

chal | enge.
(e) If the office notifies a health naintenance

organi zation that the health nmmi ntenance organi zation's

ri sk-based capital plan or revised risk-based capital plan is

unsatisfactory, the office may, at its discretion, subject to

the heal th nmai ntenance organi zation's right to a hearing under
28
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the provisions of subsection (7), specify in the notification

that the notification constitutes a regul atory action |evel

event.
(f) Each donestic health mai ntenance organi zati on that

files a risk-based capital plan or revised risk-based capita

plan with the office shall file a copy of the risk-based

capital plan or revised risk-based capital plan with the

i nsurance office in any state in which the heal th nmai nt enance

organi zation is authorized to do business if:

1. The state has a risk-based capital provision

substantially sinilar to the provisions of s. 641. 264.

2. The insurance office of that state has notified the

heal t h mai nt enance organi zation of its request for the filing

in witing, in which case the health nai nt enance organi zation

shall file a copy of the risk-based capital plan or revised

ri sk-based capital plan in that state no later than the |ater

of :

a. Fifteen days after the receipt of notice to file a

copy of its risk-based capital plan or revised risk-based

capital plan with the state; or

b. The date on which the risk-based capital plan or

revised risk-based capital plan is filed under paragraph (c)

or paragraph (d).

(4)(a) A regulatory action |level event includes, with

respect to a health mai ntenance organi zati on

1. The filing of a risk-based capital report by the

heal t h mai nt enance organi zation that indicates that the health

nmai nt enance organi zation's total adjusted capital is greater

than or equal to its authorized control |evel risk-based

capital but less than its regulatory action |level risk-based

capital
29
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2. Notification by the office to a health nai ntenance

organi zation of an adjusted risk-based capital report that

i ndi cates the event described in subparagraph 1., provided the

heal t h mai nt enance organi zati on does not chall enge the

adj usted ri sk-based capital report under the provisions of

subsection (7);

3. |If, pursuant to the provisions of subsection (7),

t he heal th nmai nt enance organi zation chal |l enges an adj ust ed

ri sk-based capital report that indicates the event descri bed

in subparagraph 1., the notification by the office to the

heal t h mai nt enance organi zation that the office has, after a

hearing, rejected the health nai ntenance organi zation's

chal | enge;
4. The failure of the health nai ntenance organi zation

to file a risk-based capital report by April 1, unless the

heal t h mai nt enance organi zati on has provi ded an expl anation

for the failure that is satisfactory to the office and has

cured the failure within 10 days after April 1,

5. The failure of the health mai ntenance organi zati on

to submit a risk-based capital plan to the office within the

time period set forth in paragraph (3)(c);
6. Notification by the office to the health
nMai nt enance organi zation that:

a. The risk-based capital plan or revised risk-based

capital plan subnitted by the heal th nmmi nt enance organi zati on

is, in the judgnent of the office, unsatisfactory; and

b. Notification constitutes a regulatory action |evel

event with respect to the health nmmi nt enance organi zati on

provi ded the heal th mai nt enance organi zati on has not

chal | enged the deterni nati on under subsection (7);

30
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7. |f, pursuant to subsection (7), the health

nmai nt enance organi zati on chall enges a determ nation by the

of fi ce under subparagraph 6., the notification by the office

to the health nmmi ntenance organi zation that the office has,

after a hearing, rejected the health nmmi ntenance

organi zation's chal |l enge;
8. Notification by the office to the health
nmai nt enance organi zati on that the heal th nai nt enance

organi zation has failed to adhere to its risk-based capita

pl an or revised risk-based capital plan, but only if the

failure has a substantial adverse effect on the ability of the

heal t h mai nt enance organi zation to elinminate the conpany

action |level event in accordance with its risk-based capita

pl an or revised risk-based capital plan and the office has so

stated in the notification, provided the health nai ntenance

organi zati on has not chall enged the deterni nati on under

subsection (7); or

9. |If, pursuant to subsection (7), the health

nmai nt enance organi zati on chall enges a determ nation by the

of fi ce under subparagraph 8., the notification by the office

to the health nmi ntenance organi zation that the office has,

after a hearing, rejected the health nmi ntenance

organi zation's chall enge.

(b) If aregulatory action |level event occurs, the

office shall:

1. Require the health nmmi ntenance organization to

prepare and subnit a risk-based capital plan or, if

applicable, a revised risk-based capital plan

2. Perform such exanination or analysis as the office

deens necessary of the assets, liabilities, and operations of
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1| the health mai ntenance organi zation, including a review of its
2| risk-based capital plan or revised risk-based capital plan

3 3. Subsequent to the examination or analysis, issue a
4| corrective order specifying such corrective actions as the

5] office shall determine are requir ed.

6 (c) In deternmining corrective actions, the office may
7| take into account factors the office deens relevant with

8 | respect to the health nmai ntenance organi zati on based upon the
9| office's exam nation or analysis of the assets, liabilities,
10 | and operations of the health nmai nt enance organi zati on,

11 ) including, but not limted to, the results of any sensitivity
12 | tests undertaken pursuant to the risk-based capita

13 | instructions. The risk-based capital plan or revised

14 | ri sk-based capital plan shall be subnitted

15 1. Wthin 45 days after the occurrence of the

16 | regul atory action | evel event;

17 2. |f the health naintenance organi zation chall enges
18 | an adjusted risk-based capital report pursuant to subsection
19 |(7) and the challenge is not frivolous in the judgnment of the
20| office, within 45 days after the notification to the health
21 | mai ntenance organi zation that the office has, after a hearing,
22 | rejected the health mai ntenance organi zation's chal |l enge; or
23 3. |If the health nmintenance organi zation chall enges a
24 | revised risk-based capital plan pursuant to subsection (7) and
25| the challenge is not frivolous in the judgnent of the office,
26 | within 45 days after the notification to the health
27 | mai nt enance organi zation that the office has, after a hearing,
28 | rejected the heal th mai nt enance organi zation's chal |l enge.
29 (d) The office may retain actuaries, investnent
30 | experts, and other consultants as may be necessary in the
31| judgnent of the office to review the health nmi ntenance
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organi zation's risk-based capital plan or revised risk-based

capital plan; exam ne or analyze the assets, liabilities, and

operations, including contractual relationships, of the health

nmai nt enance organi zation; and fornulate the corrective order

with respect to the health nmai ntenance organi zati on. The fees,

costs, and expenses relating to consultants shall be borne by

the affected heal th nmmi nt enance organi zati on or such ot her

party as directed by the office.

(5)(a) An authorized control |evel event includes:

1. The filing of a risk-based capital report by the

heal t h mai nt enance organi zation that indicates that the health

nmai nt enance organi zation's total adjusted capital is greater

than or equal to its mandatory control |evel risk-based

capital but less than its authorized control |evel risk-based

capital
2. Notification by the office to the health
nmai nt enance organi zati on of an adjusted risk-based capita

report that indicates the event described in subparagraph 1.

provi ded the heal th mai nt enance organi zati on does not

chal | enge the adjusted risk-based capital report under

subsection (7);

3. |If, pursuant to subsection (7), the health

nmai nt enance organi zati on chal |l enges an adj usted ri sk-based

capital report that indicates the event described in

subparagraph 1., notification by the office to the health

nmai nt enance organi zation that the office has, after a hearing,

rejected the health mai ntenance organi zation's chal |l enge;

4. The failure of the health nai ntenance organi zation

to respond, in a manner satisfactory to the office, to a

corrective order, provided the health mai nt enance organi zati on
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has not chall enged the corrective order under subsection (7);

or
5. |If the health nai ntenance organi zation has

chal | enged a corrective order under subsection (7) and the

office has, after a hearing, rejected the chall enge or

nodi fied the corrective order, the failure of the health

nmai nt enance organi zation to respond, in a manner satisfactory

to the office, to the corrective order subsequent to rejection

or nodification by the office.

(b) If an authorized control |level event occurs, with

respect to a health mai ntenance organi zation, the office

shal | :
1. Take such actions as are required under paragraph

(4)(b) regarding a health mai ntenance organi zation with

respect to which regulatory action | evel event has occurred;

or
2. If the office deens it to be in the best interests

of the subscribers and creditors of the health nmai nt enance

organi zation and of the public, take such actions as are

necessary to cause the health mai ntenance organi zation to be

pl aced under regulatory control under chapter 631. |If the

of fice takes such actions, the authorized control |evel event

shal | be deened sufficient grounds for the office to take

action under chapter 631 and the office shall have the rights,

powers, and duties with respect to the health nmi nt enance

organi zation as are set forth in such chapter. If the office

takes actions under this subparagraph pursuant to an adj usted

ri sk-based capital report, the health nmi ntenance organi zation

shall be entitled to such protections as are afforded to

heal t h mai nt enance organi zati ons under the summary proceedi ngs

provi sions of s. 120.574.
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(6)(a) A nmandatory control |evel event includes:

1. The filing of a risk-based capital report by the

heal t h mai nt enance organi zation that indicates that the health

nmai nt enance organi zation's total adjusted capital is |less than

its mandatory control |evel risk-based capital

2. Notification by the office to the health
nmai nt enance organi zati on of an adjusted risk-based capita

report that indicates the event described in subparagraph 1.

provi ded the heal th mai nt enance organi zati on does not

chal | enge the adjusted risk-based capital report under

subsection (7); or

3. |If, pursuant to subsection (7), the health

nmai nt enance organi zati on chal |l enges an adj usted ri sk-based

capital report that indicates the event described in

subparagraph 1., notification by the office to the health

nmai nt enance organi zation that the office has, after a hearing,

rejected the health mai ntenance organi zation's chal |l enge.

(b) |If a nandatory control |evel event occurs, the

office shall take such actions as are necessary to place the

heal t h mai nt enance organi zati on under regul atory control under

chapter 631. |If the office takes such actions, the mandatory

control level event shall be deened sufficient grounds for the

office to take action under chapter 631 and the office shal

have the rights, powers, and duties with respect to the health

nai nt enance organi zation as are set forth in such chapter. I|f

the office takes actions under this paragraph pursuant to an

adj usted ri sk-based capital report, the health nai ntenance

organi zation shall be entitled to the summary proceedi ngs

protections of s. 120.574. However, the office may forego

action for up to 90 days after the nandatory control |evel

event if the office finds there is a reasonabl e expectation
35
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that the nandatory control |evel event nay be elininated

within the 90-day peri od.

(7) Upon the occurrence of any of the foll ow ng

events, the health mai ntenance organi zati on shall have the

right to a confidential official hearing, on record, at which

t he heal th nmai nt enance organi zati on nay chal |l enge any

determ nation or action by the office. The heal th nmi nt enance

organi zation shall notify the office of its request for a

hearing within 5 days after the notification by the office

under this subsection. Upon recei pt of the health nmmi ntenance

organi zation's request for a hearing, the office shall set a

date for the hearing, which shall be no less than 10 nor nore

than 30 days after the date of the health mai ntenance

organi zation's request. Such events are:

(a) Notification to a health mai ntenance organi zati on

by the office of an adjusted risk-based capital report.

(b) Notification to a health mai ntenance organi zati on
by the office that:
1. The health nmi ntenance organi zation's risk-based

capital plan or revised risk-based capital plan is

unsati sfactory.

2. Notification constitutes a regulatory action |evel

event with respect to the health nmmi nt enance organi zation

(c) Notification to a health mai ntenance organi zati on

by the office that the health mai ntenance organi zati on has

failed to adhere to its risk-based capital plan or revised

ri sk-based capital plan and that the failure has a substanti al

adverse effect on the ability of the health mai ntenance

organi zation to elimnate the conpany action level event with

respect to the health mai ntenance organi zation in accordance
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with its risk-based capital plan or revised risk-based capital

pl an.
(d) Notification to a health mai ntenance organi zati on

by the office of a corrective order with respect to the health

nMai nt enance organi zati on

(8)(a) This section is supplenental to any other

provisions of this part and shall not preclude or lint any

ot her powers or duties of the office as provided in the

i nsur ance code.

(b) The office may adopt reasonable rul es necessary to

i npl erent this section.

(c) The office may exenpt fromthe application of this

section a health mai ntenance organi zati on that:

1. Wites direct business only in this state;

2. Assunmes no reinsurance in excess of 5 percent of

direct premumwitten, and wites direct annual preniuns for

conpr ehensi ve nedi cal business of $2 nmillion or |less; or

3. Is alimted health service organization that

covers | ess than 2,000 Iives.

(9) There shall be no liability on the part of, and no

cause of action shall arise against, the conm ssioner or the

office or its enployees or agents for any action taken by them

in the performance of their powers and duties under this

secti on.
(10) Al notices by the office to a health nmi ntenance

organi zation that nay result in regulatory action under this

section shall be effective upon dispatch if transmtted by

regi stered or certified mail or, in the case of any other

transni ssion, shall be effective upon the health nmi nt enance

organi zation's recei pt of noti ce.
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1 (11) For risk-based capital reports required to be

2| filed in 2004, 2005, and 2006 by heal th nai nt enance

3| organi zations with respect to their 2003, 2004, and 2005

4 | annual statenent data, the follow ng requirenents shall apply
5]inlieu of the provisions of subsections (3), (4), (5), and
6|(6):

7 (a) |If a conpany action |level event occurs with

8 | respect to a health nmmintenance organi zation, the office shal
9| take no regul atory action under this section

10 (b) If aregulatory action |level event as provided in
11 | subparagraphs (4)(a)1., 2., or 3. occurs, the office shal

12 | take the actions required under subsection (3).

13 (c) |If aregulatory action |level event as provided in
14 | subparagraphs (4)(a)4., 5., 6., 7., 8., or 9. occurs or an

15 | aut hori zed control |evel event occurs, the office shall take
16 | the actions required under subsection (4) with respect to the
17 | heal th nmmi nt enance organi zati on

18 (d) |If a nmandatory control |level event occurs with

19 | respect to a health mai ntenance organi zation, the office shal
20 | take the actions required under subsection (5) with respect to
21| the health mai nt enance organi zati on

22

23| Nothing in this subsection restricts or otherwise linits the
24 | office's authority under other provisions of the insurance

25 | code.

26 (12) It is the intent of the Legislature that the

27 | risk-based capital instructions, risk-based capital reports,
28 | adjusted risk-based capital reports, risk-based capital plans,
29 | revised risk-based capital plans, and rel ated docunents,

30| materials, or information are intended solely for use by the
31| office in nonitoring the solvency of health nmintenance
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organi zations and the need for possible corrective action with

respect to health mai ntenance organi zati ons and shall not be

used by the office for ratenmking, considered or introduced as

evidence in any rate proceeding, or used by the office to

calculate or derive any elenents of an appropriate premnm um

|l evel or rate of return for any line of insurance that a

heal t h mai nt enance organi zation or any affiliate is authorized

to wite.

Section 12. Section 651.029, Florida Statutes, is
created to read

651.029 Prohibited investnents and | oans.--A provider

shall not directly or indirectly invest in or lend its funds

upon the security of any note or other evidence of

i ndebt edness of any director, officer, or controlling

st ockhol der of the provider

Section 13. Paragraph (a) of subsection (15) of
section 440.20, Florida Statutes, is anended to read:

440.20 Tinme for paynent of conpensation; penalties for
| at e paynent. --

(15)(a) The departnent shall exam ne on an ongoi ng
basis clains files in accordance with s. 624. 3161 and nay
i npose fines pursuant to s. 624.310(6)t5)and this chapter in
order to identify questionable clains-handling techniques,
guestionabl e patterns or practices of clains, or a pattern of
repeat ed unreasonably controverted clains by carriers, as
defined in s. 440.02, providing services to enpl oyees pursuant
to this chapter. If the departnent finds such questionable
techni ques, patterns, or repeated unreasonably controverted
clains as constitute a general business practice of a carrier
as defined in s. 440.02, the departnent shall take appropriate
action so as to bring such general business practices to a
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halt pursuant to s. 440.38(3) or nay inpose penalties pursuant
to s. 624.4211. The departnent may initiate investigations of
guestionabl e techni ques, patterns, practices, or repeated
unreasonably controverted clainms. The departnment may by rul e
establish forms and procedures for corrective action plans and
for auditing carriers.

Section 14. This act shall take effect October 1,
2003.
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