Florida Senate - 2003 SB 2748

By Senat or Peaden

2-738-03

1 A bill to be entitled

2 An act relating to nental health; anending s.

3 394.455, F.S.; defining and redefining terns

4 used in part | of ch. 394, F. S., "The Baker

5 Act"; amending s. 394.4598, F.S.; providing

6 addi ti onal powers of a guardi an advocat e;

7 revising provisions relating to the discharge

8 of a guardi an advocate; anending s. 394. 463,

9 F.S.; revising criteria for determ ning whether
10 to performinvoluntary exani nations; revising
11 prerequisites to initiating an involuntary
12 exam nation; providing for the Agency for
13 Health Care Adnministration to receive and
14 mai ntai n addi ti onal docunents; revising
15 procedures for filing a petition for
16 i nvoluntary placenent; allow ng such a petition
17 to be for either inpatient or outpatient
18 pl acenent; anending s. 394.467, F.S.; revising
19 criteria for involuntary placenent in inpatient
20 treatnent; providing criteria for involuntary
21 out pati ent placenent; revising procedures for
22 i nvoluntary placenent; providing for a
23 vol untary exam nation for outpatient placenent;
24 revi sing hearing procedures; providing
25 requi renents for placenent orders; providing
26 for an ex parte order allow ng a guardi an
27 advocate to consent to the administration of
28 nedi cation over a patient's objection
29 providing for a voluntary treatnent agreenent;
30 providing circunstances in which a petition for
31 i nvoluntary outpatient placenent nust be

1
CODING:Words st+ieken are deletions; words underlined are additions.




Senate - 2003 SB 2748

1 di sm ssed; providing criteria and procedures

2 for continued involuntary outpatient placenent;

3 providing circunstances in which a court may

4 order the discharge of a guardi an advocat e;

5 providi ng severability; providing an effective

6 dat e.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (3) of section 394.455, Florida
11| Statutes, is anended, and subsection (31) is added to that

12 | section, to read:

13 394.455 Definitions.--As used in this part, unless the
14 | context clearly requires otherw se, the term

15 (3) "dinical record" neans all parts of the record
16 | required to be mmintai ned and includes all nedical records,
17 | progress notes, charts, and adm ssion and di scharge data, and
18 | all other information recorded by a facility which pertains to
19 | the patient's hospitalization or and treatnent.

20 (31) "Service provider" neans any public or private

21 | receiving facility, an entity under contract with the

22 | departnent to provide nental health services, or a clinica

23 | psychol ogi st, clinical social worker, physician, psychiatric
24 | nurse, comunity nental health center, or clinic, as defined
25| in this part.

26 Section 2. Subsection (1), (6), and (7) of section

27 | 394. 4598, Florida Statutes, are anended to read:

28 394. 4598 Cuardi an advocate. - -

29 (1) The administrator nmay petition the court for the
30 | appoi ntnent of a guardi an advocate based upon the opinion of a
31| psychiatrist that the patient is inconpetent to consent to

2
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NNNNMNNNMNNNNRRRRRRR PR B R
P O © 0 ~N O UO0BM WNIEREPRO O ®O®NOOOO M WN PR O

Senate - 2003 SB 2748

treatnent. If the court finds that a patient is inconpetent to
consent to treatnent and has not been adjudicated

i ncapacitated and a guardian with the authority to consent to
nmental health treatnment appointed, it shall appoint a guardian
advocate. The patient has the right to have an attorney
represent himor her at the hearing. If the personis

i ndigent, the court shall appoint the office of the public
defender to represent himor her at the hearing. The patient
has the right to testify, cross-exanine w tnesses, and present
Wi tnesses. The proceedi ng shall be recorded either

el ectronically or stenographically, and testinony shall be
provi ded under oath. One of the professionals authorized to
give an opinion in support of a petition for involuntary

pl acenment, as described in s. 394.467(3) 5—394467(2), mnust
testify. A guardian advocate nust neet the qualifications of a

guardi an contained in part |V of chapter 744, except that a
professional referred to in this part, an enployee of the
facility providing direct services to the patient under this
part, a departnental enployee, a facility adm nistrator, or
menber of the Florida |ocal advocacy council shall not be
appoi nted. A person who is appointed as a guardi an advocate
nmust agree to the appointnent.

(6) If a guardian with the authority to consent to
nedi cal treatnent has not already been appointed or if the
pati ent has not already designated a health care surrogate,
the court may authorize the guardi an advocate to consent to
nmedi cal treatnent, as well as nental health treatnent. Unl ess
otherwise limted by the court, a guardian advocate with
authority to consent to nedical treatnent shall have the sane
authority to make health care decisions and be subject to the
sanme restrictions as a proxy appoi nted under part |V of

3
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chapter 765. |If the patient has an involuntary outpatient

pl acenent order that includes nedication and the patient

refuses nedication, the service provider nay seek an ex parte

order pursuant to s. 394.463(2)(a), and the guardi an advocate

may consent to the administration of nedication over objection

when the person is brought to a receiving facility. Unless the

guardi an advocate has sought and received express court
approval in proceeding separate fromthe proceeding to
determ ne the conpetence of the patient to consent to nedica
treatnent, the guardi an advocate nmay not consent to:

(a) Abortion.

(b) Sterilization.

(c) Electroconvul sive treatnent.

(d) Psychosurgery.

(e) Experinental treatnents that have not been
approved by a federally approved institutional review board in
accordance with 45 CF. R part 46 or 21 CF.R part 56.

The court nust base its decision on evidence that the
treatnent or procedure is essential to the care of the patient
and that the treatnent does not present an unreasonable risk
of serious, hazardous, or irreversible side effects. The court
shall follow the procedures set forth in subsection (1) of
this section.

(7) The guardi an advocate shall be discharged when the
patient is discharged froman order for involuntary inpatient

or outpatient treatnent ateceirvingor—treatwent—fact-ty—to

the—conmmunity or when the patient is transferred from
involuntary to voluntary status. The court or a hearing

of ficer shall consider the conpetence of the patient pursuant
to subsection (1) and may consider an involuntarily placed
4

CODING:Words st+ieken are deletions; words underlined are additions.




Senate - 2003 SB 2748

1| patient's conpetence to consent to treatnent at any heari ng.
2 | Upon sufficient evidence, the court nmay restore, or the
3| hearing officer may recommend that the court restore, the
4| patient's conpetence. A copy of the order restoring conpetence
5] or the certificate of discharge containing the restoration of
6 | conpetence shall be provided to the patient and the guardian
7 | advocat e.
8 Section 3. Subsections (1) and (2) of section 394. 463,
9| Florida Statutes, are anended to read
10 394. 463 Involuntary exanination.--
11 (1) CRITERIA --A person may be taken to a receiving
12 | facility for involuntary exam nation if there is reason to
13 | believe that the person has a nental illness he—er—she—+s
14 | rentatHy—++H- and because of his or her nmental illness,
15 | i ncl udi ng consi deration of evidence presented on the person's
16 | rel evant nedical and treatnment history:
17 (a)1. The person has refused voluntary exam nation
18 | after conscientious explanation and di scl osure of the purpose
19 | of the exani nation; or
20 2. The person is unable to deternine for hinmself or
21 | hersel f whether examination is necessary; and
22 (b)1. Wthout care or treatnment, the person is likely
23| to suffer fromneglect or refuse to care for hinself or
24 | hersel f; such neglect or refusal poses a real and present
25| threat of substantial harmto his or her well-being; and it is
26 | not apparent that such harm may be avoi ded through the hel p of
27 | willing famly nmenbers or friends or the provision of other
28 | services; or
29 2. There is a substantial |ikelihood that without care
30| or treatnment the person will cause serious bodily harmto
31
5
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1| hinself or herself or others in the near future, as evi denced
2| by recent behavior; or-—

3 3. That the person is 18 years of age or older and

4| there is a substantial likelihood that w thout care or

5| treatnent the person's condition will deteriorate to the point
6| that, in the reasonably foreseeable future, the person wll

7| neet the criteria described in subparagraph 1. or subparagraph
8| 2., based on the person's present condition and a

9| well -established history of:

10 a. Two or nore separate episodes within the precedi ng
11| 36 nonths wherein the person has been adnmitted for exanination
12 ) or placenent in a receiving or treatnent facility as defined
13|l in s. 394.455 or arrested for crimnal behavior or both, not
14 | i ncl udi ng any period during which the person was in a

15| receiving or treatnment facility or incarcerated; or

16 b. One or nore previous acute psychiatric epi sodes

17 | that resulted in serious physical violence.

18 (2) 1 NVOLUNTARY EXAM NATI ON. - -

19 (a) An involuntary exam nation nmay be initiated by any
20 | one of the follow ng neans:

21 1. A court nmay enter an ex parte order stating that a
22 | person appears to neet the criteria for involuntary

23 | exam nation or is not conplying with an outpatient placenent
24 | order issued pursuant to s. 394.467(7), giving the findings on
25| which that conclusion is based. The ex parte order for

26 | i nvoluntary exam nation nust be based on sworn testinony,

27 | witten or oral. If other less restrictive neans are not

28 | avail abl e, such as voluntary appearance for outpatient

29 | evaluation, a |aw enforcenent officer, or other designated

30| agent of the court, shall take the person into custody and

31| deliver himor her to the nearest receiving facility for

6
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i nvoluntary examination. The order of the court shall be nade
a part of the patient's clinical record. No fee shall be
charged for the filing of an order under this subsection. Any
receiving facility accepting the patient based on this order
nmust send a copy of the order to the Agency for Health Care
Adm ni stration on the next working day. The order shall be
valid only until executed or, if not executed, for the period
specified in the order itself. If notinme limt is specified
in the order, the order shall be valid for 7 days after the
date that the order was signed.

2. A law enforcenment officer shall take a person who
appears to neet the criteria for involuntary exanmnation into
custody and deliver the person or have himor her delivered to
the nearest receiving facility for exam nation. The officer
shal | execute a witten report detailing the circunstances
under which the person was taken into custody, and the report
shall be nmade a part of the patient's clinical record. Any
receiving facility accepting the patient based on this report
nmust send a copy of the report to the Agency for Health Care
Adm ni stration on the next working day.

3. A physician, clinical psychol ogist, psychiatric
nurse, or clinical social worker nay execute a certificate
stating that he or she has exam ned a person within the
precedi ng 48 hours and finds that the person appears to neet
the criteria for involuntary exanination and stating the
observati ons upon which that conclusion is based. If other
| ess restrictive neans are not avail able, such as voluntary
appearance for outpatient evaluation, a | aw enforcenent
of ficer shall take the person naned in the certificate into
custody and deliver himor her to the nearest receiving
facility for involuntary exanination. The | aw enforcenent

7
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of ficer shall execute a witten report detailing the

ci rcunst ances under which the person was taken into custody.
The report and certificate shall be nade a part of the
patient's clinical record. Any receiving facility accepting
the patient based on this certificate nust send a copy of the
certificate to the Agency for Health Care Admi nistration on

t he next worki ng day.

(b) A person shall not be renpved from any program or
residential placenent |icensed under chapter 400 and
transported to a receiving facility for involuntary
exam nation unless an ex parte order, a professional
certificate, or a |law enforcenent officer's report is first
prepared. |f the condition of the person is such that
preparation of a | aw enforcenent officer's report is not
practicable before renoval, the report shall be conpleted as
soon as possible after renoval, but in any case before the
person is transported to a receiving facility. A receiving
facility admitting a person for involuntary exam nation who is
not acconpani ed by the required ex parte order, professiona
certificate, or law enforcenent officer's report shall notify
the Agency for Health Care Adm nistration of such adm ssion by
certified mail no later than the next working day. The
provi sions of this paragraph do not apply when transportation
is provided by the patient's fanm |y or guardian

(c) A law enforcenent officer acting in accordance
with an ex parte order issued pursuant to this subsection may
serve and execute such order on any day of the week, at any
time of the day or night.

(d) A law enforcenent officer acting in accordance
with an ex parte order issued pursuant to this subsection may
use such reasonabl e physical force as is necessary to gain

8
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entry to the prenises, and any dwellings, buildings, or other
structures located on the prenises, and to take custody of the
person who is the subject of the ex parte order

(e) The Agency for Health Care Adm nistration shal
receive and nmaintain the copies of ex parte orders, placenent
orders issued pursuant to s. 394.467(7), voluntary treatnent

agreenents issued pursuant to s. 394.467(8), prof essi ona

certificates, and | aw enforcenent officers' reports. These
docunents shall be considered part of the clinical record,
governed by the provisions of s. 394.4615. The agency shal
prepare annual reports analyzing the data obtai ned fromthese
docunents, without information identifying patients, and shal
provide copies of reports to the departnent, the President of
the Senate, the Speaker of the House of Representatives, and
the mnority | eaders of the Senate and the House of

Repr esent ati ves.

(f) A patient shall be exanined by a physician or
clinical psychologist at a receiving facility w thout
unnecessary del ay and may, upon the order of a physician, be
gi ven energency treatnment if it is determ ned that such
treatnent is necessary for the safety of the patient or
others. The patient shall not be released by the receiving
facility or its contractor w thout the docunented approval of
a psychiatrist or clinical psychol ogist. However, a patient
may not be held in a receiving facility for involuntary
exam nation | onger than 72 hours.

(g) A person for whom an involuntary exani nation has
been initiated who is being evaluated or treated at a hospita
for an energency nedical condition specified in s. 395.002
nmust be examined by a receiving facility within 72 hours. The
72-hour period begins when the patient arrives at the hospita

9
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and ceases when the attendi ng physician docunents that the
patient has an energency nedical condition. If the patient is
exam ned at a hospital providing energency nedical services by
a professional qualified to performan involuntary exani nation
and is found as a result of that exanination not to neet the
criteria for involuntary placenent, the patient nmay be offered
voluntary placenent, if appropriate, or released directly from
the hospital providing energency nedical services. The
finding by the professional that the patient has been exani ned
and does not neet the criteria for involuntary placenment nust
be entered into the patient's clinical record. Nothing in this
paragraph is intended to prevent a hospital providing
energency nedi cal services fromappropriately transferring a
patient to another hospital prior to stabilization, provided
the requirenents of s. 395.1041(3)(c) have been net.

(h) ©One of the follow ng must occur within 12 hours
after the patient's attendi ng physician docunents that the
patient's nedical condition has stabilized or that an
energency nedi cal condition does not exist:

1. The patient nust be exani ned by a desi gnated
receiving facility and rel eased; or

2. The patient nust be transferred to a designated
receiving facility in which appropriate nedical treatnent is
avail able. However, the receiving facility nust be notified
of the transfer within 2 hours after the patient's condition
has been stabilized or after determination that an energency
nmedi cal condition does not exist.

(i) Wthin the 72-hour exami nation period or, if the
72 hours ends on a weekend or holiday, no later than the next
wor ki ng day thereafter, one of the follow ng actions nust be
t aken, based on the individual needs of the patient:

10
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1 1. The patient shall be released, unless he or she is
2| charged with a crine, in which case the patient shall be

3| returned to the custody of a | aw enforcenent officer

4 2. The patient shall be rel eased, subject to the

5| provi sions of subparagraph 1., for outpatient treatnent;

6 3. The patient, unless he or she is charged with a

7| crinme, shall be asked to give express and infornmed consent to
8 | pl acenent as a voluntary patient, and, if such consent is

9| given, the patient shall be admtted as a voluntary patient;
10 | or

11 4., A petition for involuntary inpatient or outpatient
12 | pl acenent shall be filed in the appropriate court by the

13 | petitioner faecitty—atmntstrater when treatnent is deened

14 | necessary; in which case, the least restrictive treatnent

15| consistent with the optimuminprovenent of the patient's

16 | condition shall be nmade avail abl e.

17 Section 4. Section 394.467, Florida Statutes, is

18 | anended to read:

19 394. 467 Involuntary placenent. --

20 (1) CRITERI A FOR | NPATI ENT PLACEMENT. - - A person nmay be
21| involuntarily placed in inpatient fer treatnent upon a finding
22| of the court, the determ nation of which nust include

23 | consi deration of evidence presented on the person's rel evant
24 | nedical and treatnent history, that by clear and convincing
25| evi dence that:

26 (a) The person has a nental ill ness He—er——she—+s

27 | rentat-y—++H+- and because of his or her nental ill ness:

28 l.a. He or she has refused voluntary placenent for

29 | treatnent after sufficient and conscientious explanation and
30 | disclosure of the purpose of placenent for treatnent; or

31

11
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1 b. He or she is unable to determnmine for hinself or

2 | hersel f whet her placenent is necessary; and

3 2.a. He or she is manifestly incapable of surviving

4| alone or with the help of willing and responsible fanily or

5] friends, including available alternative services, and,

6 | without treatnment, is likely to suffer from neglect or refuse

7| to care for hinmself or herself, and such neglect or refusa

8 | poses a real and present threat of substantial harmto his or

9| her well-being; or

10 b. There is substantial l|ikelihood that in the near

11| future he or she will inflict serious bodily harm on hinself

12 | or herself or another person, as evidenced by recent behavior

13 | causing, attenpting, or threatening such harm and

14 (b) Al available less restrictive treatnent

15| alternatives which would offer an opportunity for inprovenent

16 | of his or her condition have been judged to be inappropriate.

17 (2) CRITERI A FOR QUTPATI ENT PLACEMENT. -- A person 18

18 | years of age or older may be ordered to involuntary outpatient

19 | pl acenent upon a finding of the court, the deternination of

20 | whi ch nust include consideration of evidence presented on the

21| person's relevant nedical and treatnent history, that by clear

22 | and convi nci ng evi dence:

23 (a) The person has a nental illness and because of his

24 | or her nental illness:

25 l.a. He or she has refused voluntary treatnent after

26 | sufficient and consci entious expl anation and di scl osure of the

27 | purpose of placenent for treatnent; or

28 b. He or she is unable to deternine for hinself or

29 | hersel f whether treatnent is necessary; and

30 2.a. He or she is manifestly incapable of surviving

31| alone or with the help of willing and responsible fanly or
12
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friends, including available alternative services, and,

without treatnent, is likely to suffer fromneglect or refuse

to care for hinself or herself, and such neglect or refusa

poses a real and present threat of substantial harmto his or

her wel | - bei ng;

b. There is a substantial l|ikelihood that in the near

future he or she will inflict serious bodily harmon hinself

or herself or another person, as evidenced by recent behavi or

causi ng, attenpting, or threatening such harm or

c. There is substantial |ikelihood that w thout care

or treatnent the person's condition will deteriorate to the

point that, in the reasonably foreseeable future, the person

will neet the criteria described in sub-subparagraph a. or

sub- subparagraph b., based on the person's present condition

and a well-established history of:

(1) Two or nore separate episodes within the 36 nonths

preceding the filing of the petition wherein the person has

been adnitted for examination or placenent in a receiving or

treatnent facility as defined in s. 394.455 or arrested for

crimnal behavior or both, not including any period during

whi ch the person was in a receiving or treatnent facility or

i ncarcerated; or

(I'1) One or nore previous acute episodes that resulted

in serious physical violence;

(b) Al available less restrictive treatnent

alternatives that would offer an opportunity for inprovenent

of his or her condition have been judged to be inappropriate.

(3) I NVOLUNTARY PLACEMENT{2)—ABPM-SSHON-TO-A
FREATMENTFACHATY. - -

(a) Involuntary exam nation for inpatient or

out patient placenent.--A patient may be retained by a
13
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receiving facility or involuntarily placed in a treatnent
facility or outpatient treatnent upon the recomendation of

the administrator of a receiving facility where the patient
has been exam ned and after adherence to the notice and
hearing procedures provided in s. 394.4599. The reconmendati on
nmust be supported by the opinion of a psychiatrist and the
second opinion of a clinical psychol ogi st or another
psychiatrist, both of whom have personal ly exam ned the
patient within the preceding 72 hours, that the criteria for
involuntary inpatient or outpatient placenent are net.

However, in counties of |less than 50,000 population, if the
adm nistrator certifies that no psychiatrist or clinica
psychol ogi st is available to provide the second opinion, such
second opinion may be provided by a |licensed physician with
post graduate training and experience in diagnosis and
treatnent of nental and nervous disorders or by a psychiatric
nurse. The opinions of the exam ning professionals supporting

an involuntary outpatient placenent nust include a

determi nation as to whether the patient is conpetent to

provi de express and inforned consent to a voluntary treatnment

agreenent. Such recommendati on shall be entered on an

i nvoluntary placenent certificate, which certificate shal
authorize the receiving facility to retain the patient pending
transfer to a treatnent facility, outpatient treatnent, or

conpl etion of a hearing.
(b) Voluntary exam nation for outpatient

pl acenment.--I1f arrangenents can be nade, a patient may agree

to be exanined on an outpatient basis for an involuntary

out patient placenent certificate. The certificate nust be

supported by the opinion of a psychiatrist and the second

opinion of a clinical psychol ogi st or anot her psychiatrist,
14
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bot h of whom have personally examined the patient within the

precedi ng 14 cal endar days, that the criteria for involuntary

out pati ent placenent are net. However, in a county having a

popul ation of |ess than 50,000, if the psychiatrist certifies

that no psychiatrist or clinical psychologist is available to

provide the second opi nion, the second opinion may be provided

by a licensed physician who has had postgraduate training and

experience in the diagnosis and treatnent of nental and

nervous di sorders or by a psychiatric nurse. The opinions of

t he exani ni ng professionals supporting an involuntary

out pati ent placenent nust include a deternmnation as to

whet her the patient is conpetent to provide express and

i nformed consent for a voluntary treatnent agreenent.
(4) (3) PETI TI ON FOR | NVOLUNTARY PLACEMENT. - -
(a) A petition for involuntary placenent may be filed

by one of the foll owi ng neans:

1. The admi nistrator of the facility shall file a
petition for involuntary inpatient or outpatient placenent

pursuant to this section; or

2. For a person who is exanined on a voluntary

out pati ent basis pursuant to paragraph (3)(b), one of the

exam ni ng professionals nay file a petition for involuntary

out patient placenent. Upon filing the petition, the exanining

prof essional shall provide a copy of the petition to the

receiving facility that will identify the service provider for

the involuntary outpatient placenent.

(b) The petition for involuntary inpatient or
out pati ent placenent nust be filed inthe—ecoeurt in the county
where the patient is |located. Upon filing, the clerk of the

court shall provide copies to the departnent, the patient, the
patient's guardian or representative, and the state attorney
15
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1| and public defender of the judicial circuit in which the

2| patient is located. No fee shall be charged for the filing of
3| a petition under this subsection

4 (5) t4)> APPO NTMENT OF COUNSEL.--Wthin 1 court working

5| day after the filing of a petition for involuntary inpatient

6 | or outpatient placenent, the court shall appoint the public

7 | defender to represent the person who is the subject of the

8 | petition, unless the person is otherw se represented by

9| counsel. The clerk of the court shall inmrediately notify the
10 | public defender of such appointnent. Any attorney representing
11| the patient shall have access to the patient, wtnesses, and
12 | records relevant to the presentation of the patient's case and
13 | shall represent the interests of the patient, regardl ess of

14 | the source of paynent to the attorney.

15 (6) £5) CONTI NUANCE OF HEARI NG --The patient is

16 | entitled, with the concurrence of the patient's counsel, to at
17 | | east one continuance of the hearing. The continuance shal

18 | be for a period of up to 4 weeks.

19 (7) €6y HEARI NG ON | NVOLUNTARY PLACEMENT. - -
20 (a)1. The court shall hold the hearing on involuntary
21 | inpatient or outpatient placenent within 5 days, unless a
22 | continuance is granted. The hearing shall be held in the
23 | county where the patient is |ocated and shall be as conveni ent
24 | to the patient as nay be consistent with orderly procedure and
25| shall be conducted in physical settings not likely to be
26 | injurious to the patient's condition. |If the court finds that
27 | the patient's attendance at the hearing is not consistent with
28 | the best interests of the patient, and the patient's counse
29 | does not object, the court nmay waive the presence of the
30| patient fromall or any portion of the hearing. The state
31| attorney for the circuit in which the patient is |ocated shal

16
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1| represent the state, rather than the petitioner petitionng

2 | faetHty—atdmnistratoer, as the real party in interest in the
3 | proceedi ng.

4 2. The court nay appoint a nmaster to preside at the

5| hearing. One of the professionals who executed the involuntary
6 | inpatient or outpatient placenent certificate shall be a

7| witness. The patient and the patient's guardi an or

8 | representative shall be inforned by the court of the right to
9 | an i ndependent expert exam nation. |f the patient cannot

10 | afford such an exami nation, the court shall provide for one.
11 | The i ndependent expert's report shall be confidential and not
12 | di scoverabl e, unless the expert is to be called as a w tness
13| for the patient at the hearing. The court shall allow rel evant
14 | testinony fromindividuals, including fanly nenbers,

15| regardi ng the person's previous history and how t hat previous
16 | history relates to the person's current condition. The

17 | testinony in the hearing nust be given under oath, and the

18 | proceedi ngs nust be recorded. The patient may refuse to

19 | testify at the hearing.

20 (b)1. If the court concludes that the patient neets

21| the criteria for involuntary inpatient placenent pursuant to
22 | subsection (1), it shall order that the patient be transferred
23| to atreatnent facility or, if the patient is at a treatnent
24 | facility, that the patient be retained there or be treated at
25| any other appropriate receiving or treatnment facility, or that
26 | the patient receive services froma receiving or treatnent

27 | facility, on an involuntary basis. If the court concludes that
28 | the patient neets the criteria for involuntary outpatient

29 | pl acenent pursuant to subsection (2), the court shall issue an
30| order for outpatient placenent. The court order nust bey-for a
31| period of up to 6 nonths. The order shall specify the nature

17
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and extent of the patient's mental illness. The facility or
servi ce provider shall discharge a patient any tine the

patient no longer neets the criteria for involuntary
pl acerment, unless the patient has transferred to voluntary
st at us.

2. The placenent order shall specify the nature and

extent of the patient's nental illness and whether treatnent

will be on an inpatient or outpatient basis. For an outpatient

pl acement order, the adnministrator of a receiving facility

shall identify the service provider that will have prinmary

responsibility for service provision under the order. The

service provider shall prepare a treatnment plan and submit it

to the court before the hearing for inclusion in the

out pati ent placenent order. An order for outpatient placenent

may i nclude provisions for case nmanagenent, intensive case

managenment, or assertive community treatnment or a program for

assertive conmunity treatnent. The order nmay al so require that

the patient nmake use of a service provider to supply any or

all of the follow ng categories of services to the individual

nedi cation, periodic urinalysis to deternine conpliance with

treatnent, individual or group therapy, day or partial day

progranmi ng activities, educational and vocational training or

activities, alcohol or substance abuse treatnent and

counseling and periodic tests for the presence of al cohol or

illegal drugs for persons who have a history of al cohol or

subst ance abuse, supervision of living arrangenents, and any

ot her services prescribed to treat the person's nental illness

and to assist the person in living and functioning in the

community or to attenpt to prevent a rel apse or deterioration

The service provider shall certify to the court in the

treatnent plan that the proposed services are currently
18
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avail abl e and that the service provider agrees to provide

t hose services. Service providers nay sel ect and provide

supervision to other individuals, not enunerated in this

subpar agraph, to i npl enent specific aspects of the treatnent

pl an, such as nedication nonitoring. The services ordered nust

be deened to be clinically appropriate by a physi ci an,

clinical psychol ogist, psychiatric nurse, or clinical social

wor ker, who consults with or is enployed by or has contracted

with the service provider. An outpatient placenent order nay

be issued only if the ordered programor service is avail able

in the patient's local community, there is space available in

the programor service for the patient, and funding is

avail able for the program or service. The court may not order

the departnent or the service provider to provide services if

the programor service is not available in the patient's |oca

community, if there is no space available in the program or

service for the patient, or if funding is not available for

the programor service. The court shall specify in the fina

order of disposition if outpatient placenent could not be

ordered because the programor service is not available in the

patient's |local community, because there is no space avail abl e

in the programor service for the patient, or because funding

is not available for the programor service. A copy of the

order nust be sent to the Agency for Health Care

Adm nistration. After the placenent order is issued, the

service provider and the patient nay agree to nodify

provisions of the treatnent plan. For a material nodification

of the treatnent plan to which the patient agrees, the service

provider nust send notice of the nodification to the court. A

material nodification of the treatnent plan to which the

pati ent does not agree nust be approved by the court.
19
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1 3. The placenent order nust specify that if the

2| patient fails to conply with the outpatient treatnent plan

3| the service provider nay seek an ex parte order for

4 | involuntary exanmination pursuant to s. 394.463(2)(a) and, upon
5] issuance of the order, the patient shall be brought to a

6| receiving facility for involuntary exan nati on pursuant to s.
71 394.463(2)(c)-(i), in order to deterni ne whether the

8 | outpatient placenent is still the least restrictive treatnent
9| alternative that would offer an opportunity for inprovenent of
10| the patient's condition. If, after examination, the patient

11| does not neet the criteria for involuntary inpatient

12 | pl acenent, the patient nust be discharged fromthe receiving
13| facility. The service provider shall deternine whether

14 | nodifications should be made to the existing treatnent plan
15| and nust attenpt to continue to engage the patient in

16 | treatnent. For a material nodification of the treatnent plan
17 | to which the patient agrees, the service provider nust send
18 | notice of the nodification to the court. A material

19 | nodification of the treatnent plan to which the patient does
20 | not agree nust be approved by the court. If contenpt of court
21| is deened appropriate for nonconpliance, the court nust use
22 | sanctions other than nonetary fines or placenent in a county
23| or regional jail or work canp.

24 (c) If at any tinme prior to the conclusion of the

25| hearing on involuntary placenent it appears to the court that
26 | the person does not neet the criteria for involuntary

27 | pl acenent under this chapter, but instead neets the criteria
28 | for involuntary assessnent, protective custody, or involuntary
29 | admi ssion pursuant to s. 397.675, then the court may order the
30| person to be adnmitted for involuntary assessnent for a period
31

20
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1| of 5 days pursuant to s. 397.6811. Thereafter, al

2 | proceedi ngs shall be governed by chapter 397.

3 (d) At the hearing on involuntary placenent, the court
4 | shall consider testinony and evidence regarding the patient's
5| conpetence to consent to treatnent. |f the court finds that

6| the patient is inconpetent to consent to treatnent, it shal

7 | appoint a guardi an advocate as provided in s. 394.4598. If a
8 | pati ent who has been found i nconpetent to consent to treatnent
9] has an involuntary outpatient placenment order that includes
10 | nedi cation and the patient refuses nedication, the service

11 | provider may seek an ex parte order pursuant to s.

12 | 394. 463(2)(a) and the guardi an advocate nmay consent to the

13 | adninistration of nedication over objection when the person is
14 | brought to a receiving facility.

15 (e) The administrator of the receiving facility shal
16 | provide a copy of the court order and adequat e docunentation
17 | of a patient's nental illness to the adm nistrator of a

18 | treatnent facility whenever a patient is ordered for

19 | involuntary inpatient placenent or to the service provider for
20 | involuntary out patient placenent, whether by civil or crimna
21| court. Such docunentation shall include any advance
22 | directives made by the patient, a psychiatric eval uation of
23| the patient, and any eval uations of the patient perfornmed by a
24 | clinical psychologist or a clinical social worker. The
25| administrator of a treatnent facility may refuse adm ssion to
26 | any patient directed to its facilities on an involuntary
27 | basis, whether by civil or crimnal court order, who is not
28 | acconpani ed at the sane tine by adequate orders and
29 | docunent ati on
30 (8) VOLUNTARY TREATMENT AGREEMENT. - -
31

21
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Senate - 2003 SB 2748

(a) A person who is 18 years of age or older and is

conpetent to provide express and informed consent for a

voluntary treatnent agreenent, or his or her |legal counse

with the person's consent, may waive the tine periods under

this section for the hearing for a period not to exceed 90

days after the date of the waiver, if the person and the state

attorney appoi nted under subparagraph (7)(a)l. agree at any

time after the comencenent of the proceedings that the person

shal|l obtain treatnent under a voluntary treatnent agreenent.

An assessnent of the ability of a person to give express and

i nformed consent nust be perforned during the exam nation

specified in paragraph (3)(a) or paragraph (3)(b). The

vol untary treatnent agreenent nust be in witing, nust be

approved by the court, and nust include a treatnent plan that

provides for treatnent in the least restrictive manner that is

consistent with the person's needs. The adm nistrator of the

appropriate receiving facility shall identify the service

provider that will prepare the treatnent plan and nonitor the

person's treatnent under and conpliance with the voluntary

treat nent agreenent. The service provider shall certify to the

court that the ordered services are currently avail abl e and

that the service provider agrees to provide those services.

For a material nodification of the treatnent plan to which the

patient agrees, the service provider shall send notice of the

nodi fication to the court. A material nodification of the

treatnent plan to which the patient does not agree nust be

approved by the court.

(b)1. If, within 90 days after the date of the waiver

under this section, the subject person fails to conply with

the voluntary treatnent agreenment approved by the court under

this section, the service provider shall file with the court
22

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNNNRRRRRRR PR B R
P O © 0 ~N O UO0BN WNIEREPRO O ®NOO O M WN R O

Senate - 2003 SB 2748

an affidavit sworn under penalty of perjury which shows the

basis for the belief that the subject person is not in

conpli ance. The service provider shall also notify the state

attorney appoi nted under subparagraph (7)(a)1. and the

subj ect's counsel of the person's nonconpliance and shall send

a copy of the affidavit to them

2. Upon receipt of the affidavit of nonconpliance, the

court shall issue a notice of hearing as set forth in s.

394. 4599 and shall proceed with the hearing on involuntary

out pati ent placenent pursuant to paragraph (7). The facts

al l eged as the basis for involuntary outpatient placenent

before the waiver of the tine periods for hearing nay be the

basis for a final disposition at a hearing under this

subpar agr aph.

(c) After being notified of nonconpliance under

par agraph (b), the subject person or his or her attorney nay

file a notion requesting that the i ssue of nonconpliance with

the agreenent be heard at the involuntary outpatient placenent

heari ng under paragraph (b). The notion nust be filed at |east

72 hours, excluding weekends and hol i days, before the hearing.

The burden of proving nonconpliance shall be by a

pr eponder ance of the evidence.

(d) |If the subject person renmmins conpliant for the

period of the voluntary treatnent agreenent, the petition for

i nvoluntary outpatient placenent nust be dism ssed.
(9) ¢/ PROCEDURE FOR CONTI NUED | NVOLUNTARY | NPATI ENT
PLACEMENT. - -
(a) Hearings on petitions for continued involuntary

i npati ent placenent shall be adninistrative hearings and shal
be conducted in accordance with the provisions of s.
120.57(1), except that any order entered by the hearing

23
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of ficer shall be final and subject to judicial reviewin
accordance with s. 120.68. Oders concerning patients
commtted after successfully pleading not guilty by reason of
insanity shall be governed by the provisions of s. 916. 15.

(b) If the patient continues to neet the criteria for
i nvoluntary inpatient placenent, the adm nistrator shall
prior to the expiration of the period during which the
treatnent facility is authorized to retain the patient, file a
petition requesting authorization for continued involuntary
pl acemrent. The request shall be acconpani ed by a statenent
fromthe patient's physician or clinical psychol ogi st
justifying the request, a brief description of the patient's
treatnent during the tinme he or she was involuntarily placed,
and an individualized plan of continued treatnent. Notice of
the hearing shall be provided as set forth in s. 394.4599. |f
at the hearing the hearing officer finds that attendance at
the hearing is not consistent with the best interests of the
patient, the hearing officer nay wai ve the presence of the
patient fromall or any portion of the hearing, unless the
patient, through counsel, objects to the waiver of presence.
The testinony in the hearing nmust be under oath, and the
proceedi ngs nust be recorded.

(c) Unless the patient is otherwi se represented or is
ineligible, he or she shall be represented at the hearing on
the petition for continued involuntary inpatient placenent by
the public defender of the circuit in which the facility is
| ocat ed.

(d) If at a hearing it is shown that the patient
continues to nmeet the criteria for involuntary inpatient
pl acenment, the adnministrative |law judge shall sign the order
for continued involuntary inpatient placenent for a period not

24
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to exceed 6 nonths. The sane procedure shall be repeated
prior to the expiration of each additional period the patient
i s retained.

(e) If continued involuntary placenent is necessary
for a patient adnmitted while serving a crimnal sentence, but
whose sentence is about to expire, or for a patient
involuntarily placed while a ninor but who is about to reach
the age of 18, the admi nistrator shall petition the
adm ni strative |law judge for an order authorizing continued
i nvoluntary placenent.

(f) If the patient has been previously found
i nconpetent to consent to treatnent, the hearing officer shal
consi der testinony and evi dence regarding the patient's
conpetence. |If the hearing officer finds evidence that the
patient is now conpetent to consent to treatnent, the hearing
of ficer may i ssue a reconmended order to the court that found
the patient inconpetent to consent to treatnent that the
patient's conpetence be restored and that any guardi an
advocat e previously appoi nted be di scharged.

(10) PROCEDURE FOR CONTI NUED | NVOLUNTARY OUTPATI ENT
PLACEMENT. - -
(a) |If the person continues to neet the criteria for

i nvoluntary outpatient placenent, the service provider shall

before the expiration of the period during which the treatnent

is ordered for the person, file a continued involuntary

out pati ent placenent certificate that is acconpanied by a

statenent fromthe person's physician or clinical psychol ogi st

justifying the request, a brief description of the patient's

treatnent during the time he or she was involuntarily pl aced,

and an individualized plan of continued treatnent.

25
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(b) A hearing on a petition for continued involuntary

out pati ent placenent nust be a judicial hearing. The

procedures for obtaining an order under this paragraph nust be

in accordance with subsection (7), except that the tine period

i ncl uded in sub-subparagraph (2)(a)2.c. does not apply in

determ ning the appropriateness of additional periods of

i nvoluntary outpatient placenent.

(c) Notice of the hearing nust be provided as set
forth in s. 394.4599.
(d) The sane procedure nmust be repeated before the

expiration of each additional period the patient is placed in

treat nent.
(f) |If the patient has previously been found

i nconpetent to consent to treatnent, the court nust consider

testi nony and evi dence regarding the patient's conpetence. |f

the court finds that the patient is now conpetent to consent

to treatnent, the court nmay order that any guardi an advocate

who was previously appoi nted be di scharged.
(11) 8y RETURN OF PATI ENTS. --Wen a patient at a
treatnent facility leaves the facility w thout authorization,

the admi nistrator nmay authorize a search for the patient and
the return of the patient to the facility. The adm nistrator
may request the assistance of a | aw enforcenent agency in the
search for and return of the patient.

Section 5. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.
Section 6. This act shall take effect July 1, 2003.
26
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SENATE SUMVARY

Revi ses the Baker Act, which provides for involuntary

treatnent of a person who has a nental illness. Provides

50{ !onguntary outpatient treatnent. (See bill for
etails.
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