Florida Senate - 2003 SB 2816

By Senator Atwater

25-1487-03
1 A bill to be entitled
2 An act relating to inspectors general; anending
3 s. 14.32, F.S.; allowing the Chief Inspector
4 General to reallocate staff and ot her resources
5 anong agency inspectors general to acconplish
6 stated purposes; anending s. 20.055, F.S.
7 granting to agency inspectors general the
8 authority to subpoena docunents; requiring the
9 i nspectors general to use procedures other than
10 subpoenas to obtain information fromstate
11 agenci es; anending ss. 112.3187, 112.3188,
12 112. 3189, 112.31895, F.S.; anending sel ected
13 provi sions of the "Wistle-blower's Act";
14 anmendi ng the description of information the
15 di scl osure of which is subject to the act;
16 anmendi ng the description of information for
17 which confidentiality is to be provided under
18 the act; anending the description of matters to
19 be established through investigative procedures
20 under the act; providing additiona
21 responsibilities of the agency inspectors
22 general ; revising a deadline for determning
23 whet her certain discharged enpl oyees shoul d be
24 tenmporarily reinstated; providing an effective
25 dat e.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Paragraph (1) is added to subsection (2) of
30| section 14.32, Florida Statutes, to read:
31 14.32 O fice of Chief Inspector General.--
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1 (2) The Chief Inspector General shall
2 (1) Reallocate staff and other resources anbng
3 | inspectors general in agencies under the Governor's
4] jurisdiction, as necessary to acconplish the m ssion described
5|in this section and s. 20.055.
6 Section 2. Subsection (6) of section 20.055, Florida
7| Statutes, is anended to read:
8 20. 055 Agency inspectors general. --
9 (6) In carrying out the investigative duties and
10 | responsibilities specified in this section, each inspector
11 | general shall initiate, conduct, supervise, and coordi nate
12 | investigations designed to detect, deter, prevent, and
13 | eradicate fraud, waste, m snanagenent, m sconduct, and ot her
14 | abuses in state government. For these purposes, each inspector
15 | general state—agenrey shall:
16 (a) Receive conplaints and coordinate all activities
17 | of the agency as required by the \Wistle-blower's Act pursuant
18| to ss. 112.3187-112. 31895.
19 (b) Receive and consider the conplaints which do not
20| neet the criteria for an investigation under the
21| Wi stle-blower's Act and conduct, supervise, or coordinate
22 | such inquiries, investigations, or reviews as the inspector
23 | general deens appropriate.
24 (c) Report expeditiously to the Departnent of Law
25| Enforcenent or other |aw enforcenent agencies, as appropriate,
26 | whenever the inspector general has reasonable grounds to
27 | believe there has been a violation of crimnal |aw
28 (d) Conduct investigations and other inquiries free of
29 | actual or perceived inpairnent to the i ndependence of the
30 | i nspector general or the inspector general's office. This
31| shall include freedomfromany interference with
2
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1| investigations and tinmely access to records and ot her sources
2| of information.
3 (e) Require by subpoena the production of al
4 | informati on, docunents, reports, answers, records, accounts,
5| papers, and ot her data and docunentary evi dence necessary in
6 | the performance of the functions assigned by this act, which
7 | subpoena, in the case of contunacy or refusal to obey, is
8 | enforceabl e by order of any appropriate state court of
9| conpetent jurisdiction. However, the inspector general shal
10 | use procedures other than subpoenas to obtain docunents and
11 | information from state agencies.
12 (f)te)y Submit in a tinely fashion final reports on
13 | investigations conducted by the inspector general to the
14 | agency head, except for whistle-blower's investigations, which
15| shall be conducted and reported pursuant to s. 112.3189.
16 Section 3. Paragraph (b) of subsection (5) of section
17 | 112. 3187, Florida Statutes, is anended to read:
18 112. 3187 Adverse action agai nst enpl oyee for
19 | disclosing informati on of specified nature prohibited;
20 | enpl oyee renedy and relief.--
21 (5) NATURE OF | NFORMATI ON DI SCLOSED. - - The i nformation
22 | discl osed under this section nust include:
23 (b) Any act or suspected act of gross m smanagenent,
24 | gross mal feasance, gross m sfeasance, gross waste of public
25 | funds, suspected—or—actuval—Mdiecatd—frauvd—or—abuse-or gross
26 | neglect of duty conmitted by an enpl oyee or agent of an agency
27 | or independent contractor
28 Section 4. Paragraph (b) of subsection (1) of section
29| 112. 3188, Florida Statutes, is anended to read:
30 112. 3188 Confidentiality of information given to the
31| Chief Inspector General, internal auditors, inspectors
3
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general, local chief executive officers, or other appropriate
| ocal officials.--

(1) The nane or identity of any individual who
di scl oses in good faith to the Chief Inspector General or an
agency inspector general, a local chief executive officer, or
ot her appropriate local official information that alleges that
an enpl oyee or agent of an agency or independent contractor

(b) Has conmitted an act of gross m smanagenent, gross
mal f easance, gross m sfeasance, gross waste of public funds,
or gross neglect of duty

may not be disclosed to anyone other than a nenber of the
Chi ef Inspector General's, agency inspector general's,
internal auditor's, local chief executive officer's, or other
appropriate local official's staff without the witten consent
of the individual, unless the Chief |nspector GCeneral
i nternal auditor, agency inspector general, |ocal chief
executive officer, or other appropriate |ocal official
determi nes that: the disclosure of the individual's identity
is necessary to prevent a substantial and specific danger to
the public's health, safety, or welfare or to prevent the
i mm nent conm ssion of a crinme; or the disclosure is
unavoi dabl e and absol utely necessary during the course of the
audit, evaluation, or investigation

Section 5. Paragraph (c) of subsection (3), subsection
(4), paragraph (a) of subsection (5), paragraph (b) of
subsection (6), subsection (7), and paragraphs (a) and (d) of
subsection (9) of section 112.3189, Florida Statutes, are
amended to read:

112. 3189 Investigative procedures upon receipt of
whi stl e-bl ower information fromcertain state enpl oyees. --
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1 (3) When a person alleges information described in s.
2| 112.3187(5), the Chief Inspector General or agency inspector
3| general actually receiving such information shall within 20

4 | days of receiving such infornmation determn ne:

5 (c) \Whether the information actually disclosed

6 | denpnstrat es reasonabl e cause to suspect that an enpl oyee or
7 | agent of an agency or independent contractor has violated any
8| federal, state, or local law, rule, or regulation, thereby

9| creating and presenting a substantial and specific danger to
10| the public's health, safety, or welfare, or has conmitted an
11 | act of gross mismanagenent, gross nalfeasance, gross

12 | ni sfeasance, gross waste of public funds, or gross negl ect of
13 | duty.

14 (4) If the Chief Inspector General or agency inspector
15 | general under subsection (3) determines that the infornmation
16 | disclosed is not the type of information described in s.

17 | 112. 3187(5), or that the source of the information is not a
18 | person who is an enployee or fornmer enployee of, or an

19 | applicant for enploynment with, a state agency, as defined in
20| s. 216.011, or that the information discl osed does not
21 | denponstrate reasonabl e cause to suspect that an enpl oyee or
22 | agent of an agency or independent contractor has viol ated any
23| federal, state, or local law, rule, or regulation, thereby
24 | creating and presenting a substantial and specific danger to
25| the public's health, safety, or welfare, or has conmtted an
26 | act of gross m smanagenent, gross mal f easance, gross
27 | m sfeasance, gross waste of public funds, or gross neglect of
28 | duty, the Chief Inspector General or agency inspector genera
29 | shall notify the conplai nant of such fact and copy and return
30 | upon request of the conplainant, any docunents and ot her
31| materials that were provided by the conpl ai nant.
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(5)(a) If the Chief Inspector General or agency
i nspector general under subsection (3) determ nes that the
information disclosed is the type of information described in
s. 112.3187(5), that the source of the information is froma
person who is an enployee or fornmer enployee of, or an
applicant for enploynent with, a state agency, as defined in
s. 216.011, and that the i nformati on di scl osed denonstrat es
reasonabl e cause to suspect that an enpl oyee or agent of an
agency or independent contractor has violated any federal
state, or local law, rule, or regulation, thereby creating a
substantial and specific danger to the public's health,
safety, or welfare, or has coonmtted an act of gross
m smanagenent, gross mal feasance, gross m sfeasance, gross
wast e of public funds, or gross neglect of duty, the Chief
| nspector Ceneral or agency inspector general naking such
determ nation shall then conduct an investigation, unless the
Chi ef Inspector General or the agency inspector general
determi nes, within 30 days after receiving the allegations
fromthe conplainant, that such investigation is unnecessary.
For purposes of this subsection, the Chief |nspector Genera
or the agency inspector general shall consider the foll ow ng
factors, but is not limted to only the foll owing factors,
when deci di ng whet her the investigation is not necessary:

1. The gravity of the disclosed information conpared
to the tine and expense of an investigation.

2. The potential for an investigation to yield
reconmendations that will make state governnent nore efficient
and effective.

3. The benefit to state governnent to have a fina
report on the disclosed information.
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4. \Whether the all eged whistle-blower informtion
primarily concerns personnel practices that may be
i nvestigated under chapter 110.

5. Wiet her another agency may be conducting an
i nvestigation and whether any investigation under this section
could be duplicative

6. The tinme that has el apsed between the all eged event
and the disclosure of the information

(6) The agency inspector general may conduct an
i nvestigation pursuant to paragraph (5)(a) only if the person
transnitting information to the agency inspector general is an
enpl oyee or former enployee of, or an applicant for enpl oynent
with, the agency inspector general's agency. The agency
i nspector general shall

(b) Subnit to the conplainant and the Chief |nspector
Ceneral, within 60 days after the date on which a
determ nation to conduct an investigation is nade under
paragraph (5)(a), a final witten report that sets forth the
agency inspector general's findings, conclusions, and
reconmendat i ons, except as provided under subsection (11).
The conpl ai nant shall be advised in witing by the agency head
or the agency inspector general that the conplai nant may

submt to the Chief Inspector General and agency inspector
general comments on the final report within 20 days after of
the date of the report and that such comments will be attached
to the final report.

(7) If the Chief Inspector CGeneral decides an
i nvestigation should be conducted pursuant to paragraph
(5)(a), the Chief Inspector General shall either:

(a) Pronptly transnit to the appropriate head of the
state agency or the agency inspector general the information
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with respect to which the determnation to conduct an
i nvestigation was nmade, and such agency head shall conduct an
i nvestigation and subnmit to the Chief |Inspector General a
final witten report that sets forth the agency head's
findi ngs, conclusions, and recomendati ons; or

(b)1. Conduct an investigation with respect to the
information and any related matters; and

2. Subnmit to the conplainant within 60 days after the
date on which a determination to conduct an investigation is
made under paragraph (5)(a), a final witten report that sets
forth the Chief Inspector General's findings, conclusions, and
reconmendat i ons, except as provided under subsection (11). The
conpl ai nant shall be advised in witing by the Chief |Inspector
Ceneral that the conplainant may submit to the Chief |nspector
CGeneral comments on the final report within 20 days of the
date of the report and that such commrents will be attached to
the final report.

(c) The Chief Inspector General nay require an agency
head or agency inspector general to conduct an investigation

under paragraph (a) only if the information was transmitted to
the Chief | nspector General by:

1. An enployee or forner enpl oyee of, or an applicant
for enploynent with, the agency that the information concerns;
or

2.  An enpl oyee who obtained the information in
connection with the performance of the enpl oyee's duties and
responsibilities.

(9)(a) A report required of the agency head under
paragraph (7)(a) shall be subnmtted to the Chief |nspector
CGeneral and the conplainant within 60 days after the agency
head or agency inspector general receives the conplaint from
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the Chief |nspector General, except as provided under
subsection (11). The conpl ai nant shall be advised in witing
by the agency head that the conplainant nmay submit to the
Chi ef Inspector General conments on the report within 20 days
after ef the date of the report and that such comments will be
attached to the final report.

(d) If the Chief Inspector CGeneral does not receive
the report of the agency head or agency inspector genera

within the tinme prescribed in paragraph (a), the Chief

| nspector General may conduct the investigation in accordance
wi th paragraph (7)(b) or request that another agency inspector
general conduct the investigation in accordance with
subsection (6) and shall report the conplaint to the Governor
to the Joint Legislative Auditing Committee, and to the

i nvestigating agency, together with a statenent noting the
failure of the agency head or agency inspector general to file

the required report.

Section 6. Paragraphs (a) and (b) of subsection (3) of
section 112.31895, Florida Statutes, are anended to read:

112. 31895 I nvestigative procedures in response to
prohi bited personnel actions.--

(3) CORRECTI VE ACTI ON AND TERM NATI ON OF
| NVESTI GATI ON. - -

(a) The Florida Conmm ssion on Hunan Rel ations, in
accordance with this act and for the sole purpose of this act,
is enpowered to:

1. Receive and investigate conplaints from enpl oyees
alleging retaliation by state agencies, as the term"state
agency" is defined in s. 216.011

9
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1 2. Protect enployees and applicants for enpl oynent

2 | with such agencies from prohi bited personnel practices under

3|s. 112.3187.

4 3. Petition for stays and petition for corrective

5| actions, including, but not linmted to, tenporary

6 | reinstatenent.

7 4. Recommend disciplinary proceedi ngs pursuant to

8 | investigation and appropriate agency rul es and procedures.

9 5. Coordinate with the Chief Inspector General in the
10 | Executive O fice of the Governor and the Florida Conmm ssion on
11 | Hunman Rel ations to receive, review, and forward to appropriate
12 | agencies, legislative entities, or the Departnment of Law
13 | Enforcenent disclosures of a violation of any law, rule, or
14 | regul ation, or disclosures of gross m snmanagenent, gross
15 | mal f easance, gross m sfeasance, nenfeasance;gross negl ect of
16 | duty, or gross waste of public funds.

17 6. Review rules pertaining to personnel matters issued
18 | or proposed by the Departnent of Managenent Services, the

19 | Public Enpl oyees Rel ati ons Conmi ssion, and ot her agenci es,

20| and, if the Florida Conm ssion on Human Rel ati ons fi nds that
21| any rule or proposed rule, on its face or as inplenented,

22 | requires the comission of a prohibited personnel practice,

23| provide a witten comment to the appropriate agency.

24 7. lnvestigate, request assistance from other

25 | governnental entities, and, if appropriate, bring actions

26 | concerning, allegations of retaliation by state agenci es under
27 | subparagraph 1

28 8. Adninister oaths, exan ne w tnesses, take

29 | statenents, issue subpoenas, order the taking of depositions,
30 | order responses to witten interrogatories, and nake

31
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appropriate notions to linmt discovery, pursuant to
i nvestigations under subparagraph 1

9. Intervene or otherwi se participate, as a natter of
right, in any appeal or other proceeding arising under this
section before the Public Enpl oyees Rel ati ons Commi ssi on or
any ot her appropriate agency, except that the Florida
Conmi ssion on Hunman Rel ations nust conply with the rul es of
the commi ssion or other agency and may not seek corrective
action or intervene in an appeal or other proceedi ng w thout
t he consent of the person protected under ss.
112.3187-112. 31895.

10. Conduct an investigation, in the absence of an
al l egation, to deternine whether reasonable grounds exist to
believe that a prohibited action or a pattern of prohibited
action has occurred, is occurring, or is to be taken

(b) Wthin 30 5 days after receiving a conplaint that
a person has been discharged from enpl oynent allegedly for
di scl osing protected information under s. 112.3187, the
Fl ori da Conmi ssion on Human Rel ations shall review the
i nformati on and determni ne whether tenporary reinstatenent is
appropriate under s. 112.3187(9)(f). If the Florida Conm ssion
on Human Rel ations so determines, it shall apply for an
expedited order fromthe appropriate agency or circuit court
for the inmedi ate reinstatenment of the enpl oyee who has been
di schar ged subsequent to the disclosure made under s.
112. 3187, pending the issuance of the final order on the
conpl ai nt.

Section 7. This act shall take effect July 1, 2003.
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2 SENATE SUVMMARY

3 Al'l ows the Chief Inspector General to reallocate staff
and ot her resources anpbng agency inspectors general to

4 acconplish stated purposés. Gants to agency inspectors
general the authority to subpoena docunents. Requires the

5 inspectors_general . to use procedures other than subpoenas
to obtain informati on from state agenci es. Amends

6 portions_of the "Wiistle-blower's Act." Anends the .
desprlptlon of information the disclosure of which is

7 sub%ec to the act and information for which
confidentiality is to be provided under_ the act. Anmends

8 the description of matters to be established through
i nvestigative procedures. Provides additiona

9 responsibilities of the agency inspectors general
Revi ses a deadline for deferm ning whether certain

10 enpl oyees shoul d be tenporarily reinstated.
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