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SENATE AMENDVENT
Bill No. CS for CS for SB 400
Arendment No. _~ Barcode 772050

CHAMBER ACTI ON
Senat e House

Senat or Peaden noved the foll owi ng amendnent:

Senate Amendnent (with title anendnent)
On page 74, before line 1

insert:

Section 34. Paragraph (h) is added to subsection (1)
of section 765.401, Florida Statutes, to read:

765.401 The proxy. --

(1) |If an incapacitated or devel oprmentally di sabl ed
pati ent has not executed an advance directive, or designated a
surrogate to execute an advance directive, or the designated
or alternate surrogate is no |longer available to make health
care decisions, health care decisions nmay be nade for the
pati ent by any of the followi ng individuals, in the follow ng
order of priority, if noindividual in a prior class is
reasonably available, willing, or conpetent to act:

(h) Aclinical social worker |icensed pursuant to

chapter 491, or a graduate of a court-approved guardi anship

program Such a proxy nust be selected by the provider's

bi oethics comittee and nust not be enpl oyed by the provider
1
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If the provider does not have a bioethics conmmttee, then such

a proxy may be chosen through an arrangenent with the

bi oethics committee of another provider. The proxy nust be

notified that upon request the provider shall nake available a

second physician, not involved in the patient's care, to

assist the proxy in evaluating treatnment. Decisions to

withhold or withdraw |ife-prolonging procedures nust be

reviewed by the facility's bioethics commttee. Docunentation

of efforts to |ocate proxies fromprior classes nust be

recorded in the patient record.

Section 35. Subsection (15) of section 744.102,

Florida Statutes, is anended to read:

744.102 Definitions.--As used in this chapter, the
term

(15) "Professional guardian" nmeans any guardi an who
receives or has at any time received conpensation for services
rendered to nore than two wards as their guardian. A person
serving as a guardian for two or nore relatives as defined in
s. 744.309(2) is not considered a professional guardian. A

publi c guardi an shall be consi dered a professional guardi an

for purposes of requl ation, education, and registration

Section 36. Subsection (8) is added to section
744.108, Florida Statutes, to read:
744.108 Cuardian's and attorney's fees and expenses. --

(8) Wien court proceedings are instituted to review or

deternmne a guardian's or an attorney's fees under subsection

2). such proceedings are part of the guardi anship

adm ni stration process and the costs, including fees for the

quardi an's attorney, shall be determined by the court and paid

fromthe assets of the quardi anship estate unl ess the court

finds the requested conpensation under subsection (2) to be
2
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substantially unreasonabl e.

Section 37. Section 744.1083, Florida Statutes, is

amended to read:

744.1083 Professional guardian registration.--

(1) EHeetiveJanwary—3—206063- A professional guardian
nmust register with the Statew de Public Quardi anship Ofice
established in part | X of this chapter. FThe—Statew-dePubl—e

: anahioGiti e b ool oo

. " . . ¢ cssional ana

(2) Annual registration shall be made on forns
furni shed by the Statew de Public Quardianship Ofice and
acconpani ed by the applicable registration fee as determ ned
by rule. Such fee shall not exceed$100$25.

(3) Registration nmust include the follow ng:

(a) |If the professional guardian is a natural person
the name, address, date of birth, and enpl oyer identification
or social security nunber of the professional guardian

(b) If the professional guardian is a partnership or
associ ation, the nane, address, and date of birth of every
nmenber, and the enpl oyer identification nunber of the
partnershi p or association

(c) If the professional guardian is a corporation, the
name, address, and enpl oyer identification nunber of the
corporation; the name, address, and date of birth of each of
its directors and officers; the name of its resident agent;
and the name, address, and date of birth of each person having
at least a 10-percent interest in the corporation

(d) The nane, address, date of birth, and enpl oyer
identification nunber, if applicable, of each person providing
guar di an- del egat ed fi nanci al or personal guardi anship services

3
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for wards.

(e) Docunentation that the bondi ng and educati ona
requi renents of s. 744.1085 have been net, and that background
screeni ng has been conducted pursuant to s. 744.3135.

Conpliance with this section shall constitute conpliance wth

the attestation requirenent of s. 435.04(5).

(f) Sufficient infornmati on to distinguish a guardi an

provi di ng quardi anshi p services as a public guardi an

i ndi vidual ly, through partnership, corporation, or any other

busi ness organi zati on
(4) The Departnent of Elderly Affairs Statew-de—Puble
Saardanshi-p—&-+ee may adopt rul es necessary to admnister

this section.

(5) A trust conpany, a state banking corporation or
state savings association authorized and qualified to exercise
fiduciary powers in this state, or a national banking
associ ation or federal savings and | oan associ ation authorized
and qualified to exercise fiduciary powers in this state, my,
but shall not be required to, register as a professiona
guardi an under this section. If a trust conpany, state banking
corporation, state savings association, national banking
association, or federal savings and | oan association descri bed
in this subsection elects to register as a professiona
guardi an under this subsection, the requirements of subsection
(3) shall not apply and the registration shall include only
t he name, address, and enpl oyer identification nunber of the
regi strant, the nanme and address of its registered agent, if
any, and the docunentation described in paragraph (3)(e).

(6) The Departnent of Elderly Affairs may contract

with the Florida Quardi anshi p Foundati on or other

not-for-profit entity to regi ster professional guardians.
4
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(7) The departnent or its contractor shall ensure that

the clerks of the court and the Chief Judge of each judicia

circuit receive informtion about each reqgi stered professiona

gquar di an.

(8) A state college or university or an i ndependent

college or university as described pursuant to s.

1009.98(3)(a), may., but shall not be required to, register as

a professional guardi an under this section. If a state coll ege

or _university or independent college or university elects to

regi ster as a professional gquardi an under this subsection, the

requirenents of subsection (3) shall not apply and the

regi stration shall include only the nane, address, and

enpl oyer identification nunber of the reqgistrant.

Section 38. Subsection (3) of section 744. 1085,

Florida Statutes, is amended and subsections (4) through (10)
are added to that section to read:

744.1085 Regul ation of professional guardians;
application; bond required; educational requirenents.--

(3) Each professional guardian defined in s.
744.102(15) and public guardi any—er—Geteber—3—3994- nust

receive a mninmumof 40 hours of instruction and training by

ol , , ki : I .
professional—guardi-an—whi-chever—eceurs—tater. Each
prof essi onal guardi an nust receive a mninmmof 16 hours of
conti nui ng education every 2 cal endar years after the year in
which the initial 40-hour educational requirement is met. The
instruction and educati on nmust be conpl eted through a course
approved or offered by the Statew de Public Quardi anship
Ofice. The expenses incurred to satisfy the educati ona
requirenents prescribed in this section nay not be paid with
the assets of any ward. This subsection does not apply to any
5
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attorney who is licensed to practice lawin this state.

(4) Each professional guardian nust allow,_at the

guardi an' s expense, an investigation of the guardian's credit

history, and the credit history of enployees of the guardi an

in a manner prescribed by the Departnent of Elderly Affairs.

(5) As required in s. 744.3135, each professiona

quardi an shall allow a |l evel 2 background screening of the

guardi an and enpl oyees of the guardian in accordance with the

provi sions of s. 435. 04.

(6) After July 1, 2005, each professional quardi an

shall be required to denonstrate conpetency to act as a

prof essi onal guardi an by taking an exam nation approved by the

Departnent of Elderly Affairs.

(a) The Departnent of Elderly Affairs shall determne

the m ni nrum exam nati on score necessary for passage of

guar di anshi p_exam nati ons.

(b) The Departnent of Elderly Affairs shall determ ne

the procedure for admnistration of the exan nation

(c) The Departnent of Elderly Affairs or its

contractor shall charge an exam nation fee for the actua

costs of the devel opnent and the adm ni stration of the

exani nation, not to exceed $500.

(d) The Departnent of Elderly Affairs nmay recogni ze

passage of a national quardi anship examnation in lieu of all

or part of the exam nation approved by the Departnent of

Elderly Affairs, except that all professional quardi ans nust

take and pass an approved exanmi nation section related to

Fl orida | aw and procedure.

(7) The Departnent of Elderly Affairs shall set the

m ni mum score necessary to denonstrate professiona

guar di anshi p conpet ency.
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(8) The Departnent of Elderly Affairs shall waive the

exam nation requirement in paragraph (6) if a professiona

quardi an_can provi de

(a) Proof that the guardian has actively acted as a

pr of essi onal quardian for 5 years or nore; and

(b) Aletter froma circuit judge before whomthe

prof essi onal gquardi an practiced at least 1 year which states

that the professional guardi an had denonstrated to the court

conpet ency as a professi onal quardi an

(9) After July 1, 2004, the court shall not appoint

any professional guardian who has not nmet the requirenents of

this section and s. 744.1083.

(10) This section does not apply to a professiona

quardi an or _the enpl oyees of the professional quardi an when

that gquardian is a trust conpany, a state banki ng corporation

state savi ngs associ ation authorized and qualified to exercise

fiduciary powers in this state, or a national banking

associ ation or federal savings and | oan associ ation aut hori zed

and qualified to exercise fiduciary powers in this state.

Section 39. Section 744.3135, Florida Statutes, is

amended to read:

744.3135 Cedit and crimnal investigation.--The court
may require a nonprofessional guardian and shall require a
prof essional or public guardian, and all enpl oyees of a
pr of essi onal guardi an who have a fiduciary responsibility to a
ward, to subnmit, at their own expense, to an investigation of
the guardian's credit history and to undergo |evel 2
background screening as required under s. 435.04. The clerk of
the court shall obtain fingerprint cards fromthe Federa
Bureau of Investigation and nake them avail abl e to guardi ans.
Any guardian who is so required shall have his or her

7
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fingerprints taken and forward the proper fingerprint card
along with the necessary fee to the Florida Departnent of Law
Enf orcenent for processing. The professional guardian shal

pay to the clerk of the court a fee of $5 for handling and
processi ng professional guardian files. The results of the
fingerprint checks shall be forwarded to the clerk of court
who shall maintain the results in a guardian file and shal
make the results available to the court. If credit or crimna
i nvestigations are required, the court nust consider the
results of the investigations in appointing a guardi an

Pr of essi onal guardians and all enpl oyees of a professiona

guardi an who have a fiduciary responsibility to a ward, so
appoi nted, nust resubmt, at their own expense, to an
i nvestigation of credit history, and undergo |level 1
background screening as required under s. 435.03, at |east
every 2 years after the date of their appointnent. At any

tine, the court may require gquardians or their enployees to

submt to an investigation of credit history and undergo |evel

1 background screening as required under s. 435.03. The court

nmust consider the results of these investigations in
reappoi nting a guardian. This section shall not apply to a
prof essional guardian, or to the enpl oyees of a professiona
guardian, that is a trust conpany, a state banking corporation
or state savings association authorized and qualified to
exercise fiduciary powers in this state, or a national banking
association or federal savings and | oan associ ation aut hori zed
and qualified to exercise fiduciary powers in this state.

Section 40. Section 744.3145, Florida Statutes, is
amended to read:

744.3145 Quardi an education requirenents. --

(1) Each ward is entitled to a guardi an conpetent to

8
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performthe duties of a guardi an necessary to protect the
interests of the ward.

(2) Each person appointed by the court to be a

guardi an__other than a parent who is the gquardian of the

property of a mnor child, nust receive a mnimumof 8 hours

of instruction and training which covers:

(a) The legal duties and responsibilities of the
guar di an;

(b) The rights of the ward;

(c) The availability of local resources to aid the
ward; and

(d) The preparation of habilitation plans and annua
guardi anship reports, including financial accounting for the
ward' s property.

(3) Each person appointed by the court to be the

quardi an of the property of his or her minor child nust

receive a mnimumof 4 hours of instruction and training that

covers:

(a) The legal duties and responsibilities of the

quardi an of the property:;

(b) The preparation of the initial inventory and

annual quardi anshi p accountings for the ward's property; and

(c) Use of gquardi anship assets.

(4) 3y Each person appointed by the court to be a

guardi an nust conplete the required nunber of 8 hours of

instruction and education within 1 year after his or her

appoi ntment as guardi an. The instruction and educati on mnust
be conpl eted through a course approved by the chief judge of
the circuit court and taught by a court-approved organi zati on
Court - approved organi zations may include, but are not limted
to, community or junior colleges, guardi anship organizations,

9
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and the | ocal bar association or The Florida Bar.

(5)4r Expenses incurred by the guardian to satisfy
the education requirenment nmay be paid fromthe ward' s estate,
unl ess the court directs that such expenses be paid by the
guardi an i ndi vi dual | y.

(6)5r The court may, in its discretion, waive sone or
all of the requirenments of this section or inpose additiona
requirenents. The court shall nake its decision on a
case-by-case basis and, in making its decision, shall consider
t he experi ence and educati on of the guardian, the duties
assigned to the guardian, and the needs of the ward.

()6 The provisions of this section do not apply to
pr of essi onal guardi ans.

Section 41. Subsection (13) of section 744. 444,
Florida Statutes, is amended, and subsections (16) and (17)
are added to that section to read:

744. 444 Power of guardi an without court
approval . --Wthout obtaining court approval, a plenary
guardian of the property, or a limted guardian of the
property within the powers granted by the order appointing the
guardi an or an approved annual or anmended guardi anship report,
nay:

(13) Wen reasonably necessary, enpl oy persons,

i ncluding attorneys, auditors, investment advisers, care
nmanagers, or agents, even if they are associated with the
guardi an, to advise or assist the guardian in the performance
of his or her duties.

(16) Pay or reinburse costs incurred and reasonabl e

fees or conpensation to persons, including attorneys, enployed

by the guardi an pursuant to subsection (13) fromthe assets of

the gquardi anship estate, subject to obtaining court approva
10
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of the annual accounting.

(17) Provide confidential information about a ward

that is related to an investigation arising under part | of

chapter 400 to a local or state onbudsman council nenber

conducti ng such an investigation. Any such onbudsnman shal

have a duty to maintain the confidentiality of such

i nformation.

Section 42. Paragraph (c) of subsection (z) of section
744.534, Florida Statutes, is amended to read:

744.534 D sposition of unclained funds held by
guardi an. - -

(2)

(c) Wthin 5 years fromthe date of deposit with the
State Treasurer, on witten petition to the court that
directed the deposit of the funds and informal notice to the
Department of Legal Affairs, and after proof of his or her
right to them any person entitled to the funds, before or
after paynment to the State Treasurer and deposit as provided
for in paragraph (a), may obtain a court order directing the
paynment of the funds to himor her. Al funds deposited with
the State Treasurer and not claimed within 5 years fromthe
date of deposit shall escheat to the state to be deposited in
the Departrment of Elderly Affairs Admnistrative Trust Fund to
be used solely for the benefit of public guardianship as
determned by the Secretary of Elderly Affairs Statew-de

b . i e N . E e hi
chapter
Section 43. Section 744.7021, Florida Statutes, is

amended to read:
744.7021 Statew de Public Quardianship Ofice.--There
is hereby created the Statew de Public Quardi anship Ofice
11
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within the Departnent of Elderly Affairs. FThe—bepartrent—of
I I e o b . .. .
. I el I I I .

(1) The Secretary of Elderly Affairs shall appoint the

executive director, who shall be the head of the Statew de
Publ i c Quardi anship Ofice is—the—exeedutive—ei+reeter—who
shatH—be—appointet—by—the—Covernor. The executive director
nust be a menber of The Florida Bar, know edgeabl e of H-eensed

atterney—w-th—a—baeckground—n guardi anship | aw and krew-edge

of the social services available to neet the needs of

i ncapaci tated persons, shall serve on a full-tine basis, and
shall personally, or through representatives of the office
carry out the purposes and functions of the Statew de Public
Quardianship Ofice in accordance with state and federal |aw.
The executive director shall serve at the pleasure of and
report to the secretary Governer

(2) The executive director Statewde—-Publ—e
Grardi-anshi-p—&-H-—ce shall, within availabl e resources, have

oversight responsibilities for all public guardians.

(a) The executive director eff+ee shall reviewthe

current public guardian prograns in Florida and ot her states.
12
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(b) The executive director eff+ee, in consultation

with | ocal guardianship offices, shall devel op statew de
performance nmeasures and standards.

(c) The executive director eff+ee shall reviewthe

vari ous nethods of fundi ng guardi anship programs, the kinds of
servi ces being provided by such progranms, and the denographics

of the wards. In addition, the executive director effiee shal

revi ew and nmake recomrendations regarding the feasibility of

recovering a portion or all of the costs of providing public

guardi anshi p services fromthe assets or incone of the wards.
(d) Ne—-tater—than—Cetober—1—2000—the—offHece—shat

estrates—ef—t+he—ecost—of—each—of—the—alternatives— By January

1, 2004, and by January 1 of each year thereafter, the

executive director effee shall provide a status report and

provide further recommendations to the secretary that address
the need for public guardi anship services and rel ated i ssues.

(e) The executive director effece may provide

assi stance to local governments or entities in pursuing grant

opportunities. The executive director efee shall review and

make recommendations in the annual report on the availability
13
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and efficacy of seeking Medicaid matching funds. The executive
director effiee shall diligently seek ways to use existing
prograns and services to meet the needs of public wards.

(f) The executive director, in consultation with the

Fl ori da Quardi anshi p Foundation, eff-ee shall develop a
guardi anshi p traini ng program curricul um t hat —Fhe—t+rat-ni-ng

proegram nay be offered to all guardi ans whet her public or
private. Fhe—offHece—shaH—estabH-sh—a—curretuumcomm-ttee—to

N, . ; . I : I . i
.
(3) The executive director eff+ee may conduct or

contract for denmonstration projects authorized by the

Departnment of Elderly Affairs, within funds appropriated or

through gifts, grants, or contributions for such purposes, to
determne the feasibility or desirability of new concepts of
organi zati on, admnistration, financing, or service delivery
designed to preserve the civil and constitutional rights of
persons of marginal or dimnished capacity. Any gifts, grants,
or contributions for such purposes shall be deposited in the
Departrment of Elderly Affairs Admnistrative Trust Fund.

(4) The Departnent of Elderly Affairs efH-ee has

authority to adopt rules pursuant to ss. 120.536(1) and 120.54
to carry out the provisions of this section

14
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Section 44. Subsections (1) and (3) of section
744.704, Florida Statutes, are amended to read;

744.704 Powers and duties.--

(1) A public guardian nay serve as a guardi an of a
person adj udi cated i ncapacitated under this chapter

tay |If there is no famly nmenber or friend, other

person, bank, or corporation willing and qualified to serve as
guardi an; an¢

(3) The public guardian shall primarily serve

i ncapaci tated persons who are of limted financial neans, as

defined by contract or rule of the Departnent of Elderly

Affairs. The public guardian nmay serve incapacitated persons

of greater financial means to the extent the Departnent of
Elderly Affairs determines to be appropriate. H—thepubHe
. T I I hei o]
I : e -y B
: bt - : : . I :

Hable—td i ; ; o
15
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. I . I o s i
steeessor—ane—+eports—to—the—ecourt—every6rnonths—on—efforts
to—obtarfi—a—SHecessor—

Section 45. (1) There is created within the

Departnent of Elderly Affairs a Quardi anship Task Force for

the purpose of exam ning guardi anship and i ncapacity and

naki ng reconmendations to the CGovernor and the Leqgislature for

the i nprovenent of processes and procedures related to

quar di anship and i ncapacity. The departnent shall staff the

task force, and the Secretary of Elderly Affairs shall appoint

the chair fromanong the task force nenbershi p. The nenbers of

the task force shall serve w thout conpensation. Unl ess

specified otherwi se, task force nenbers shall be appoi nted by

the organi zations they represent, and the cost of nenbers

participation shall be borne by their appointing organization

Any menber who is a public enployee is entitled to

rei nbursenent for per diemand travel expenses by the

appoi nti ng depart nent.

(2) The Quardi anship Task Force shall identify the

characteristics of Florida gquardi anship practice. It shal

also identify best practices and recommend specific statutory

and ot her changes for achieving such best practices and for

achieving citizen access to quality guardi anship services. The

task force shall nmake a prelimnary report to the Secretary of

Elderly Affairs no later than January 1, 2004, and its fina

report to the secretary shall be made no | ater than January 1,

2005.

(3) The @uardi anship Task Force shall consist of 10

nenbers, including a judge with experience in guardi anship

proceedi ngs who i s appoi nted by the Florida Conference of

Grcuit Judges, a representative of the Association of derks
16
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of Court, a professor of |law with experience in elder issues

appoi nted by the Secretary of Elderly Affairs., a

representative of the Florida State Quardi anship Associ ation

a representative of the Florida Quardi anshi p Foundation, a

representative of the Real Property and Probate Section of The

Florida Bar, a representative of the El der Law Section of The

Florida Bar, a professional as provided in section 744.331(3).

Florida Statutes, with experience perform ng exan nati ons and

determ ning incapacity., a representative of the Florida

Banker's Association, and a citizen or consuner appoi nted by

the Executive Director of the Florida office of the American

Associ ati on of Retired Persons.

(4) The Quardi anship Task Force may appoint ex officio

nenbers who possess needed expertise to assist the task force

inits work. The task force will cease to exist May 6, 2005.

(Redesi gnat e subsequent sections.)

TI' TLE AMENDMENT

And the title is amended as foll ows:

Onh page 4, line 2, after the sem col on,

insert:
amending s. 765.401, F.S.; providing additiona
persons whi ch nay be given a proxy for the
maki ng of heal th care decisions; amending s.
744.102, F. S.; providing that a public guardian
shal | be considered a professional guardian for
certain purposes; anending s. 744.108, F. S
providing that certain costs relating to
17
5.27 PM  05/01/03 s0400c2c- 0223t




SENATE ANMENDVENT
Bill No. CSfor CS for SB 400
Amendrment No. _~ Barcode 772050

© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

determnation of certain fees shall be payable
fromthe guardi anship estate; anending s.
744.1083, F.S.; deleting obsol ete | anguage;

i ncreasi ng the maxi mum annual fee for

regi stration as a professional guardi an

requi ring addi tional information for
registration; transferring certain rule
adoption authority and registration
responsibilities fromthe Statew de Public
Quardianship Ofice to the Departnent of
Elderly Affairs; authorizing the Department of
Elderly Affairs to contract with a
not-for-profit entity to regi ster professiona
guardi ans; providing that certain educationa
institutions may act as professional guardians
wi thout registering; anending s. 744. 1085,
F.S.; providing for additional regulation of
pr of essi onal guardi ans; providing for a

pr of essi onal exam nation as a condition of

regi stration; providing additional requirenents
for registration as a professional guardian
providing that certain financial institutions
are exenpt fromthe regul ati ons governi ng

prof essi onal guardi ans; amending s. 744. 3135,
F.S.; linmting certain requirements to

pr of essi onal guardi ans; authorizing the court
to require guardians to subnmt to credit

hi story investigations and background
screening; anendi ng s. 744.3145, F.S.
providing training requirenents for parents
appoi nted as guardi ans of the property of their

18
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m nor children; amending s. 744.444, F.S.

al | owi ng guardi ans to enpl oy care managers and
di scl ose confidential information to an
onmbudsman wi t hout court approval; providing
that such information shall remain
confidential; authorizing the paynment of
certain costs; amending ss. 744.534 and
744.7021, F.S.; providing that the executive
director of the Statew de Public Quardi anship
Ofice shall be appointed by the Secretary of
Elderly Affairs, rather than by the Governor
transferring certain responsibilities fromthe
Stat ewi de Public Quardianship Ofice to the
Departrment of Elderly Affairs; anending s.
744.704, F.S.; renoving a linitation on what
wards a public guardi an nay serve; creating the
Quar di anshi p Task Force to exam ne and nmake
recomendati ons regardi ng guardianship in this
state; providing for menbership; providing for

appoi ntment; providing for termof existence;

19
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