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Florida Senate - 2003 CS for SB 438

By the Committee on Conmunication and Public Utilities; and
Senators Canpbell, Siplin, Cowin, Margolis, MIler and Posey

319-2244-03
A bill to be entitled

An act relating to conmercial electronic
nessages; providing definitions; prohibiting a
person fromtransnmitting a conmerci al
el ectronic mail nessage that uses a third
party's Internet domain nane w t hout perm ssion
or a nessage that contains fal se or m sl eading
information; prohibits a person from
transnitting an unsolicited conmerci al
el ectronic mail nessage without the use of the
characters "ADV:" in the subject line or
wi t hout providing a nmechani sm al |l owi ng
recipients to easily renpve thenselves fromthe
sender's electronic nailing address list at no
cost; providing danages and an award for
attorney's fees and costs to an injured party
for violation of the act; providing the
el ectronic mail service provider immunity from
liability; providing an injured el ectronic mai
service provider an award of attorney's fees
and costs, and in lieu of actual dammges, if
the provider so chooses, the greater of $10 for
each unsolicited conmercial electronic mai
nmessage transmitted or $25, 000 per day;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Definitions.--As used in this section,

t he

term

1
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(1) "Conmercial electronic mail nessage" neans an

el ectronic mail nessage sent for the purpose of encouragi ng

the purchase or rental of, or investnent in, property, goods,

or services.

(2) "Electronic mail" nmeans an el ectroni c nessage or

conputer file containing an i nage of a nessage that is

transnitted between two or nore conputer or electronic

ternminals and i ncludes el ectronic nessages that are

transnitted within or between conputer networks.

(3) "Electronic nmail service provider" neans any

person who is an internediary in sending or receiving

el ectronic mail and provides to end-users of electronic nai

services the ability to send or receive electronic mail.

(4) "Established business relationshi p" neans a prior

or existing relationship forned by a voluntary conmuni cati on

between a person or entity and the recipient with or wthout

an exchange of consideration, on the basis of an inquiry,

application, purchase, or use by the recipient regardi ng

products or services offered by such person or entity.

(5) "Unsolicited comercial electronic mail nessage”

neans a conmercial electronic mail nessage sent wi thout the

consent of the recipient by a person with whomthe recipient

does not have an established business rel ationship.

Unsolicited conmerce electronic mail nessage" does not

include electronic mail nmessages if the sender

(a) |s an organi zation using electronic mail to

communi cate exclusively with its nenbers;

(b) |Is an organi zation using electronic mail to

communi cate exclusively with its enpl oyees or contractors, or
bot h;
(c) Has the consent of the recipient; or
2
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(d) Has an established business relationship with the

recipient, as defined in subsection (1).

Section 2. Pr ohi bi ti ons. --

(1) It is a violation of this section for any person

to transnmit a commercial electronic mail nessage that:

(a) Falsifies electronic mail transnission informtion

or other routing infornmation for the unsolicited commerci al

el ectroni c nessage; or

(b) Contains false or nisleading infornmation in the

subj ect |ines.

(2) It is aviolation of this section for any person

that sends a commercial electronic mail nessage to use a third

party's Internet address or domain nane without the third

party's consent for the purpose of transnmitting electronic

mail in a way that nmakes it appear that the third party was

t he sender of such nmil

(3) It is aviolation of this section for any person

that sends an unsolicited comrercial electronic mail nessage

to fail to use the exact characters "ADV:" (the capita

letters "A/" "D," and "V," in that order, followed i nmedi ately

by a colon) as the first four characters in the subject |ine

of an unsolicited conmercial electronic mail nessage.

(4) It is aviolation of this section for any person

that sends an unsolicited comrercial electronic mail nessage

to fail to provide a nechanismallow ng recipients to easily

and at no cost renove thenselves fromthe sender's electronic

mai | address lists so that they are not included in future

nmai | i ngs.
Section 3. Cvil relief; damages.--

(1) Any person whose property or person is injured by

reason of a violation of any provision of this section may
3
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recover any danmages sustained and the costs of the suit.

Wthout limting the generality of the term "damages"

i ncludes | oss of profits.

(2) If the injury arises fromthe transm ssion of

unsolicited or coomercial electronic nmail nessages, the

i njured person, other than an electronic mail service

provider, nay also recover attorney's fees and costs, and nay

elect, in lieu of actual danmmges, to recover the | esser of $10

for each unsolicited comercial electronic nmail nessage

transnitted in violation of this section, or $25,6000 per day.

The injured person does not have a cause of action against the

el ectronic mail service provider that nerely transnits the

unsolicited comercial electronic nail nessage over its

conput er networKk.

(3) If the injury arises fromthe transm ssion of

unsolicited or coomercial electronic mail nessages, an injured

el ectronic mail service provider nmay al so recover attorney's

fees and costs, and may elect, in lieu of actual dammges, to

recover the greater of $10 for each unsolicited comercial

el ectronic mail nessage transnitted in violation of this

section, or $25,000 per day.

(4) At the request of any party to an action brought

pursuant to this section, the court may conduct all |ega

proceedings in a way that protects the secrecy and security of

the conmputer, conputer network, conputer data, conputer

program and conputer software involved in order to prevent

possi bl e recurrence of the sane or a simlar act by another

person and to protect any trade secrets of any party.

(5) An electronic mail service provider does not

violate this section and the injured party does not have a

4
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cause of action against an electronic mail service provider

due to the fact that the provider

(a) |Is an internediary between the sender and the

recipient in the transm ssion of a conmercial electronic mi

nessage that violates this section; or

(b) Provides transni ssion of unsolicited commerci al

el ectronic mail nessages over the provider's conputer network

or facilities or voluntarily takes action in good faith to

bl ock the receipt or transm ssion through its service of any

electronic mail advertisenents that it believes is, or will be

sent, in violation of this section
Section 4. This act shall take effect July 1, 2003.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUgggITUTE FOR

The Conmittee Substitute for SB 438:
-Del etes t he whereas cl auses;
-Revi ses the definitions;

-Revi ses provision on unlawful acts to nmake it unlawful, in an
unsolicited conmercial emnil, to fail to use the exact
characters "ADV:" as the first four characters in the sub{ect
line and to fail to provide a nmechanismallow ng recipients to
easily and at no cost renove thenselves fromthé sender's
address lists so they are not included in future mailings.

- Revi ses_provi sions on danages to allom/anY person injured by
a violation to recover damages, including lost profits,
together with costs of the Suit, or in Iieu of actual damages,
a person other than an emnil  service provider nmay. recover the
| esser of $10 for each unsolicited conmercial enii
transnmitted in violation of these provisions or $25,000 per
day and an injured enmil service provider nmay recover the

reater of $10 for each unsolicited conmercial enai

ransmtted in violation of these provisions or $25, 000 per

day.

-Provides that at the request of any party, a court may .
conduct all proceedings in a way that protects the security
and secrecy of conputérs, networks, data, and so forth so as
to pr?vent recurrence of the violation and to protect trade
secrets.

-Provides that an email|l service provider does not violate

t hese provisions and that an injured party has no cause of
action  agai nst_the ennil service provider” because the provider
is an infernediary between the recipient and the sender of an
emai| that violates these provisions, because the service
provi der provides transm ssion of unsolicited commerci al
emai | s over its network, or because the service provider
facilitates or voluntarily and in good faith takes action to
bl ock the receipt or transm ssion through its system of any
emai| it believes is or will be in violation of these
provi si ons.
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