Florida Senate - 2003 CS for SB"s 490 & 1042

By the Committee on Conprehensive Pl anning; and Senators
Constantine and Cell er

316-2403-03

1 A bill to be entitled

2 An act relating to | ocal governnents; creating
3 s. 171.2001, F.S.; providing a short title;

4 creating s. 171.2002, F.S.; providing

5 | egislative intent; creating s. 171.2003, F.S.
6 providing definitions; creating s. 171. 20035,
7 F.S.; providing for the annexation of interna
8 encl aves; creating s. 171.2004, F.S.; providing
9 a process for external enclave interloca

10 agreenents; creating s. 171.2005, F.S.

11 providing a dispute resol ution process;

12 creating s. 171.2006, F.S.; providing for the
13 creation of boundary adjustnent and service

14 delivery interlocal agreenents; creating s.

15 171. 2007, F.S.; prohibiting certain acts;

16 creating s. 171.2008, F.S.; providing for the
17 transfer of powers; creating s. 171.2009, F. S
18 providing for nmunicipalities to exercise

19 extraterritorial powers; creating s. 171.2010,
20 F.S.; providing powers for counties to exercise
21 in incorporated areas; creating s. 171.2011
22 F.S.; providing for the effect on existing
23 interlocal agreenents; creating s. 171.2012
24 F.S.; providing a presunption of validity;
25 creating s. 171.2013, F.S.; providing for the
26 anmendnent of certain nunicipal charters;
27 anending s. 171.042, F.S.; providing a notice
28 requi rement; providing grounds for invalidating
29 an annexation; anending s. 171.044, F.S.
30 providing a notice requirenment; providing
31
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grounds for invalidating an annexation
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 171.2001, Florida Statutes, is
created to read

171. 2001 Short title.--Sections 171.2001-171. 2013 may
be cited as the "Local Governnent Boundary Adjustnent and

Service Delivery Interlocal Agreenent Act."
Section 2. Section 171.2002, Florida Statutes, is
created to read

171. 2002 Legislative intent.--The Legislature intends

to provide an alternative to the annexation of territory into

a municipality and subtraction of territory fromthe

uni ncor porated area of the county. The principal goal of this

act is to encourage |ocal governnents to jointly deternine how

to provide nunicipal services to residents and property in the

nost efficient and effective nanner, bal ancing the needs and

desires of the comunity with the ability to pay. This act is

intended to establish a nore flexible process for the

adj ust rent of nuni ci pal boundaries and to address a wi der

range of annexation inpacts. Annexation |aws shoul d encourage

i ntergovernnental coordination in adjusting nunicipa

boundaries, |ocal governnent revenue structures, and

servi ce-provision responsibilities to better reflect urban

devel opnent patterns, conmunity identities, and service

delivery capacities. Likewise, it is the intent of the

Legislature to pronote sensi bl e nunicipal boundaries that

m ght reduce the costs of |ocal governnent, facilitate service

delivery, and increase political transparency and
2
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1| accountability. This act is also intended to prevent the w de
2 | di spersion of unincorporated area that may be caused by

3 | annexation that results in service delivery problens and a tax
4| base insufficient to serve the needs of the w dely dispersed
5] unincorporated area. This act is intended to offer

6 | municipalities and counties a new process through which

7 | muni ci pal and uni ncor porated area boundaries nmay be adj usted
8 | and services nay be provided to those areas.

9 Section 3. Section 171.2003, Florida Statutes, is

10 | created to read:

11 171.2003 Definitions.--As used in ss.

12| 171.2001-171.2013, the term

13 (1) "External enclave" nmeans an uni ncorporated area

14 | that is enclosed within and bounded on all sides by two or

15| nore nmunicipalities or bounded on all sides by two or nore

16 | nunicipalities and a county boundary.

17 (2) "Internal enclave" nmeans an uni ncorporated area

18 | that is enclosed within and bounded on all sides by a single
19 | nunicipality or that is enclosed within and bounded by a
20| single municipality and a county boundary or a natural or
21 | manmade obstacle that all ows the passage of vehicular traffic
22 | to that unincorporated area only through the nunicipality.
23 Section 4. Section 171.20035, Florida Statutes, is
24 | created to read:
25 171.20035 Annexation of internal enclaves.--
26 (1) Notwi thstandi ng any charter provision or other
27 | provision of |aw, except a subsequently adopted special act,
28 | effective January 1, 2008, all internal enclaves are annexed
29 | into the surrounding nmunicipality.
30 (2) The governing body of the county and the governing
31| body of the nunicipality surrounding an internal enclave my,

3
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however, prior to January 1, 2008, enter into an interl oca

agreenent providing otherwise. If essential public services

are provided by a special district within an internal encl ave,

the special district nust be a party to the interl oca

agr eenent .
(a) The interlocal agreenent shall provide:

1. For an earlier date for the annexation of the

i nternal enclave, including the process by which the interna

encl ave may be annexed; or

2. That the internal enclave shall not be annexed, but

shall remmin unincorporated until the governing bodi es reach

an internal enclave interlocal agreenent.

(b) The interlocal agreenent may provide a process for

annexation which may include a provision that the annexati on

is subject to referendum approval by the residents within the

area to be annexed.

(c) The interlocal agreenent may provide for a

transfer between the county and the nunicipality of any

governnental responsibility, including service delivery,

i nfrastructure, and conpensation
Section 5. Section 171.2004, Florida Statutes, is
created to read

171. 2004 External enclave interlocal agreenent

pr ocess. - -
(1) Notwithstandi ng any charter provision or other

provision of |aw, except a subsequently adopted special act,

t he governing bodies of two or nore nunicipalities surrounding

an external enclave nay negotiate a proposed external enclave

i nterlocal agreenent for consideration by the governing body

of the county.

4
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(2) At any tine prior to January 1, 2006, a

nmuni cipality nay adopt a resolution indicating its intent to

negoti ate an external enclave interlocal agreenent. The

resolution shall identify the unincorporated area for which

the municipality desires to negotiate. Wthin 3 days after its

adoption, the nunicipality shall send the resol ution by

certified mail to the chief adm nistrative officers for the

county and all other nunicipalities surrounding the externa

encl ave.
(3) A proposed interl ocal agreenment shall

(a) Indicate whether the area should be annexed into a

nmuni ci pality or remain unincorporated;

(b) Specify the process by which the area will be

annexed, including a deternination of whether or not a

referendumwi || be held;

(c) Deternmine whether the county or a nunicipality

shoul d provide nunicipal services and facilities to the area,;

(d) Include any other service delivery issue,

i ncluding fiscal conpensation to any nmunicipality or county;

and
(e) Include a public participation process that

provi des reasonable notice to the public.

(4) |If the governing bodies of two or nore

nmuni ci palities surrounding the external enclave reach a

proposed agreenent within 1 year after initiating the process,

the proposed interl ocal agreement shall be adopted by

resolution by each nmunicipality and sent to the chief

administrative officer for the county by certified mail.

(a) Wthin 60 days after receipt of the resol ution

t he governing body of the county shall consider the proposed

i nterlocal agreenent and nay agree to the proposed interl oca
5
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agreenent, suggest revisions to it, or reject it and send the

i ssue to dispute resolution pursuant to s. 171. 2005.

1. |If the county governing body agrees with the

proposed interlocal agreenent, it shall adopt a resolution

indicating its agreenent and notify the nmunicipalities.

Thereafter, the nunicipalities and the county shall adopt the

i nterlocal agreenent pursuant to the regul ar ordinance

adoption process provided in ss. 125.66(2)(a) and
166.041(3) (a).
2. |f the county governing body adopts revisions to

the proposed interlocal agreenment, it shall return the revised

resolution to the nunicipalities. The governing bodi es of each

of the municipalities shall consider the county's revised

resol ution.
a. If anunicipality agrees with the county's

revisions, it shall nodify its resolution and notify the

governi ng bodi es of the county and the other nunicipalities

accordi ngly.

b. If anmunicipality further revises the resol ution

it shall do so by resolution and notify the governing body of

the county and the surrounding nunicipalities accordingly.

c. The county governing body shall consider the

proposed revised interlocal agreenent and nay agree to accept

or reject it and subnit the issue to dispute resol ution
pursuant to s. 171.2005.
(5) |If the county governing body rejects the proposed

agreenent, it shall notify the nmunicipalities in witing by

certified mail of its intent to initiate the dispute

resolution process in s. 171.2005.

(6) If no municipality surrounding an external enclave

initiates the interl ocal agreenment process by January 1, 2006,
6
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1| or if the nmunicipalities do not reach an agreenent within 1
2| year after such initiation, the county governi ng body may
3|linitiate the process pursuant to this section

4 (7) A honeowner's association, as defined in s.

51 720.301(7), or a condoninium association, as defined in s.

6| 718.103(2), may petition one or nore of the affected

7| municipalities to initiate the interlocal agreenent process in
8 | subsection (1) prior to January 1, 2006, if the board of the
9 | associ ati on has approved such action. After January 1, 2006,
10| the association nmay petition the county to initiate the

11 | interlocal agreenent process in subsection (6) if the board of
12 | the associ ation has approved such action

13 Section 6. Section 171.2005, Florida Statutes, is

14 | created to read:

15 171. 2005 Dispute resol ution process. --

16 (1) For resolving disputes arising under s. 171. 2004,
17 | the local governnents may establish a dispute resol ution

18 | process by interlocal agreenent that provides for an orderly,
19 | speedy, and final resolution of the dispute.

20 (2) If local governnents do not adopt a dispute

21 | resolution interlocal agreenent, they nust use the foll ow ng
22 | di spute resol ution process:

23 (a) A county or nunicipality may file a petition

24 | seeking arbitration which states with particularity the issue
25| in dispute.

26 (b) Notwithstanding s. 120.569, the petition shall be
27 | filed with the Division of Adninistrative Hearings which

28 | shall, imediately upon filing, forward copies to the other
29 | l ocal governnent that is a party. Wthin 10 days after

30| receiving a conplete petition, the division director shal

31| assign an adninistrative | aw judge as arbitrator, who shal

.
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conduct an arbitration hearing within 30 days thereafter

unl ess the petition is withdrawn or a continuance is granted

by agreenent of the parties or for good cause shown.

(c) Wthin 30 days after the arbitration hearing, the

arbitrator shall issue a witten decision and state the

reasons in witing. The division shall imediately transnit

copi es of the decision to the county and the nunicipalities.

(d) The evidentiary standards shall be as provided in
ss. 120.569(2)(g) and 120.57(1)(c).
(e) This subsection does not preclude settl enent by

nmut ual agreenent of the parties at any tine.

(f) The arbitrator shall consider the foll ow ng

factors:
1. Preference of the residents and property owners in

the area proposed for annexation

2. The fiscal effects of boundary adjustnents,

i ncludi ng the annexation of the area under consideration on

the ability of the county and the nunicipalities to provide

services and facilities to the area under consideration, the

remai nder of the unincorporated area, and the incorporated

area of the participating nunicipalities;

3. Reduction in the value or use of infrastructure

owned by the county or a special district, that may result

from annexati on;

4, Commonality of interests anbng the residents and

property owners of the area proposed for annexation and the

adj acent incorporated area;

5. Effects of the proposed annexation on the

efficiency and effectiveness of urban service delivery;

6. Wiether the area proposed for annexation neets the
criteriains. 171.043(1);

8
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7. VWether the area proposed for the annexation is

urban in character;

8. Wiether the code enforcenent regul ations of the

county shoul d be preserved; and

9. The intent of the Legislature as expressed in this

act .

(g) The arbitrator my:

1. Deternmine unincorporated area and nuni ci pa

boundaries, including a process for annexati on which may

i nclude a referendum requirenent;

2. Determine service delivery responsibilities anbng

the county, nmunicipality, and special district;

3. Resolve fiscal conpensation issues, including

requiring a single paynent or paynent over a term of years of

non-ad val orem revenue by one of the parties to assure that

fiscal responsibilities for providing urban services can be

nmet; and

4. Resolve any other issue relating to disputes
arising under s. 171.2004.

(h) Arbitration hearings shall be conducted as
provided by ss. 120.569 and 120.57, except that the
arbitrator's order shall be transnitted to the governnental

entities, which have 45 days to:

1. Accept the findings and enter into an agreenent

based upon the award;

2. Negotiate and enter into an agreenent that differs

fromthe award; or

3. File an action rejecting the award pursuant to s.

684.22 to set aside the award or enforce it. Al subsequent

proceeds shall be governed by part Il of chapter 684.

9
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(i) The Division of Administrative Hearings may

devel op and adopt adninistrative rules governing the

arbitration process.
Section 7. Section 171.2006, Florida Statutes, is
created to read

171. 2006 Boundary adjustnent and service delivery

i nterlocal agreenent.--The governing body of a county nay

enter into a separate boundary adjustnent and service delivery

interlocal agreenent with a nmunicipality within the county. At

the discretion of the county and each nmunicipality, nore than

a single nmunicipality and the county nay enter into a joint

i nterlocal agreenent.

(1) An interlocal agreenent may be for a termof 20

years or |ess and:

(a) May identify the area for annexation and area to

be | eft uni ncor por at ed.

(b) May identify the |local governnment responsible for

the delivery of the foll owi ng services:

1. Public safety;

Fire service

VWat er and wast ewat er

Road mai nt enance;

AN Ea I

Recreati on; and

6 St orm wat er nanagenent and drai nage.

(c) May address other services, facilities, and

transfer of enpl oyees.

(d) May establish a process and schedul e for

annexation of the designated area, notwithstandi ng ot her

provi sions of |aw.

(e) May establish a process for | and-use deci sions,

i ncluding those made jointly by the governing bodies of the
10
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county and the nmunicipality and may allow a nmunicipality to

adopt | and-use changes for areas that are schedul ed to be

annexed within the tinmefrane of the interlocal agreenent.

However, conprehensive plan anendnents relating to | and-use

changes initiated by a nunicipality because of annexations

made pursuant to such interlocal agreenents do not count

toward the limtation on the frequency of plan anendnents in
s. 163.3187.
(f) May establish a process for fiscal considerations,

i ncl udi ng conpensation for | oss of tax base and revenue and

stranded i nfrastructure.

(g) My include provisions for the joint use of

facilities and the co-locati on of services.

(2) The governing bodies of a county and a

nmuni ci pality may devel op a process for reaching a boundary

adj ustmrent and service delivery interl ocal agreenent, which

provides for public participation in a manner that neets or

exceeds the requirenents of paragraph (b) or the governing

bodi es may use the foll owi ng process:

(a) A nmunicipality or county may initiate negotiations

by adopting a resolution indicating such intent. Wthin 60

days after recei pt of such resolution, negotiations between

the county and the nmunicipality shall begin.

(b) When the nmunicipality and county have reached a

tentative agreenent, each | ocal governnent shall adopt it by

resolution. Thereafter, within 120 days, the tentative

agreenent shall be the subject of at |east two public hearings

by each | ocal governnent.

(c) Following the last public hearing, the

nmuni ci pality and county may further negotiate and shall adopt

11
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t he agreenent by ordi nance pursuant to ss. 166.043 and 125. 66,

respectively.

(d) No earlier than 1 year after the commencenent of

negotiations, the city or county nay declare an inpasse in the

negoti ati ons and seek a resolution of the issues pursuant to

this section.

(3) The local governnents mmy, by interloca

agreenent, establish a nediation process; otherw se, they nust

use the follow ng nediati on process:

(a) A county or nunicipality may file a petition

seeki ng nedi ati on, which petition states with particularity

the issue in dispute, suggests a proposed resol ution, and

states the reasons for supporting the resol ution
(b) Notwithstanding s. 120.569, the petition shall be
filed with the Division of Administrative Hearings which

shall, imediately upon filing, forward copies to the other

| ocal governnent that is a party. Wthin 10 days after

receiving a conplete petition, the division director shal

assign an adnministrative |law judge as nedi ator, who shal

conduct a nediation hearing within 30 days thereafter, unless

the petition is withdrawn or a continuance is granted by

agreenent of the parties or for good cause shown.

(c) Wthin 30 days after the nediation hearing, the

arbitrator shall issue a witten proposal and state the

reasons in witing. The division shall imediately transnit

copi es of the proposal to the county and the nunicipality.

(d) The evidentiary standards shall be as provided in
ss. 120.569(2)(g) and 120.57(1)(c).
(e) This subsection does not preclude settl enent by

nmut ual agreenent of the parties at any tine.

(f) The nediator shall consider the foll owing factors:
12
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1 1. Preference of the residents and property owners in
2| the area proposed for annexation and in adjoining incorporated
3 | and uni ncor por at ed ar eas;

4 2. The fiscal effects of annexations, including the

5| annexation of the area under consideration, on the ability of
6| the county and the nunicipality to provide services and

7| facilities to the area under consideration, the remni nder of
8 | the unincorporated area, and the incorporated area of the

9| participating rmunicipality;

10 3. Reduction in the value or use of infrastructure

11 | owned by the county or a special district which may result

12 | from annexati on

13 4, Commonality of interests anbng the residents and
14 | property owners of the area proposed for annexation

15 5. Commonal ity of interests between the area proposed
16 | for annexation and adjacent incorporated and uni ncorporat ed
17 | nei ghborhoods and conmmuniti es;

18 6. Effects of the proposed annexation on the

19 | efficiency and effectiveness of urban service delivery;
20 7. \Wether the area proposed for annexation neets the
21 | criteria in s. 171.043(1);
22 8. Wiether the area proposed for the annexation is
23 | urban in character; and
24 9. The intent of the Legislature as expressed in this
25 | act.
26 (g) The nediator nay:
27 1. Deternmine unincorporated area and nuni ci pa
28 | boundaries, including adopting a process for annexation that
29 | may include a referendum requirenent;
30 2. Determine service-delivery responsibilities anbng
31| the county, nunicipality, and special district;

13
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3. Determine fiscal conpensation issues, including

requiring a single paynent or paynent over a term of years of

non- ad val orem revenue by one of the parties to assure that

fiscal responsibilities for providing urban services can be

nmet; and
4. Resolve any other issue involving a dispute about

boundary adj ustnent and service delivery.

(h) Mediation hearings shall be conducted as provided

by ss. 120.569 and 120.57, except that the nediator's proposa

is not final, but shall be transmitted to the governnental

entities, which have 45 days to:

1. Accept the findings and enter into an agreenent

based upon the award;

2. Negotiate and enter into an agreenent that differs

fromthe award; or

3. Refuse to enter into an agreenent.

(i) The Division of Admi nistrative Hearings may

devel op and adopt adninistrative rul es governing the nediation

pr ocess.
(j) Unless another tine period is agreed upon, the

county and the nmunicipality may revi ew and consi der revisions

to the interlocal agreenent every 4 years.
Section 8. Section 171.2007, Florida Statutes, is
created to read

171. 2007 Prohibited acts.--A county or nmunicipality

nmay not approve any up-zoning of |and use or any financial

i nducenents as an incentive to renain unincorporated with

respect to a county or incentive to annexation with respect to

a nmunicipality. However, such incentives or disincentives nay

be offered with the agreenent of the other |ocal governnent.

14
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1 Section 9. Section 171.2008, Florida Statutes, is

2| created to read

3 171. 2008 Transfer of powers.--This act is an

4 | alternative provision otherwi se provided by | aw as aut hori zed
5lins. 4, Art. VIIl of the State Constitution for the transfer
6| of power resulting froman interl ocal agreenent for the

7 | provision of services or the acquisition of public facilities
8 | anong a nmunicipality, county, special district, or other

9] entity.

10 Section 10. Section 171.2009, Florida Statutes, is

11 | created to read:

12 171. 2009 Municipal extraterritorial power.--This act

13 | authorizes a nunicipality to exercise extraterritorial powers
14 | that include the authority to provide services and facilities
15| within the unincorporated area or within the territory of

16 | another nunicipality as provided within a boundary adj ust nent
17 | and service delivery interlocal agreenent.

18 Section 11. Section 171.2010, Florida Statutes, is

19 | created to read:

20 171. 2010 County incorporated area power.--This act

21 | authorizes a county to exercise powers within a nmunicipality

22 | that include the authority to provide services and facilities
23 | within the unincorporated area or within the territory of

24 | another nmunicipality as provided within a boundary adj ustnent
25| and service delivery interlocal agreenent.

26 Section 12. Section 171.2011, Florida Statutes, is

27 | created to read:

28 171. 2011 Effect on existing interlocal agreenent.--A
29 | joint planning agreenent between a nunicipality and a county

30| is not abrogated by this act. However, a county or

31

15
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2003 CS for SB"s 490 & 1042
316-2403-03

1| municipality may use this act, which may result in the repea

2] or nodification of the joint planning agreenent.

3 Section 13. Section 171.2012, Florida Statutes, is

4| created to read

5 171. 2012 Interlocal agreenent entitled to presunption
6] of validity.--In any litigation over the terns, conditions,

7 | construction, or enforcenent of an interlocal agreenent

8| created pursuant to this act, the agreenment is presuned valid
9| and the burden of proving its invalidity is on the chall enger
10 Section 14. Section 171.2013, Florida Statutes, is

11 | created to read:

12 171. 2013 Municipal charter.--The territorial

13| jurisdiction provided for in an annexing nunicipality's

14 | charter shall be anended pursuant to s. 166.031(3) to include
15| the territory annexed under this act.

16 Section 15. Subsection (2) of section 171.042, Florida
17 | Statutes, is anended to read:

18 171.042 Prerequisites to annexation. --

19 (2) Forty-five days prior to commenci ng the annexation
20 | procedures under s. 171.0413, the governing body of the

21 | municipality shall file a copy of the report required by this
22 | section with the board of county comm ssioners of the county
23 | wherein the nunicipality is located. This notice provision my
24 | be the basis for a cause of action to invalidate the

25 | annexati on.

26 Section 16. Subsection (6) of section 171.044, Florida
27 | Statutes, is anended to read:

28 171. 044 Vol untary annexation. --

29 (6) Forty-five days prior to Ypenr publishing or

30 | posting the ordinance notice required under subsection (2),

31| the governing body of the nmunicipality nust provide a copy of
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1| the notice, via certified mail, to the board of the county

2 | conmi ssioners of the county wherein the nunicipality is

3| located. The notice provision provided in this subsection

4 | shall net be the basis for a ef—any cause of action

5] invalidating ehaHenging the annexation

6 Section 17. This act shall take effect July 1, 2003.

7

8 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

9 Senate Bill's 490 and 1042

10

11| The conmittee substitute (CS) creates the "Local Government
BoundarK Adj ustnent and Service Delivery Interlocal Agreenent

12 | act." The includes a definitions seciion and statenent of
| egislative intent. Under this CS, all internal enclaves wl|

13 | be annexed into surrounding nunicipalities by January 1, 2008,
not wi t hst andi nq charter provisions or other provisions of |aw

14 un{ess provi ded otherwi se in a subsequently adopted speci al
act .

15
Al so, the CS provides a process for the annexation of external

16 | encl aves into surroundln? muni ci palities. The CS provides for
the negotiation of an external enclave interlocal service .

17 | agreenent and includes an arbitration process at the Division
of Adm nistrative Hearings if the parties cannot reach

18 | agreenent. A nmunicipality may initiate the process to.
negoti ate an _external enclave interlocal agreenent prior to

19 | Jahuary 1, 2006. A county may initiate negotiations after
January 1, 2006. A honeownerS' association or condom ni um

20 | association nay petition a nun|C|PaI|t or county to initiate
t he negoti ation Prpcess for an external encl|lave interloca

21| service agreenent if the board of the associ ati on approves

99 such acti on.
In addition, the CS provides a voluntary boundary adj ust nment

23| and service delivery interlocal agreenent process as an
alternative to current |aw for future annexations, This

24 | process allows a county and one or nore nmunicipalities to
enter into a joint agreenent that_ may contain a nunber of

25 | specified provisions. The CS provides that an agreenent nay
not exceed a termof 20 years, but the parties iy review and

26 | consider revisions to the agreenent every 4 years unl ess

7 provi ded otherwi se in the agreenent.
Further, the CS prohibits the up-zpnin? of land use or any

28 | financial inducenents as an incentive fo renain unincorporated
y the county or as an incentive for annexation by the

29 | municipality unless the county and nunicipality reach
%greenent oh the up-zone or financial inducenment. Finally, the

30 requires a 45-day notice of proposed involuntary and

31 vol unt'ary annexati ons.
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