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HB 0673 2003
A Dbill to be entitled

An act relating to mning activities; anending s. 552. 30,
F.S.; redefining the term"construction materials mning
activities"; creating ss. 552.32-552.44, F.S.; providing a
popul ar name; providing |egislative findings and public
purpose; providing that the Division of Adm nistrative
Heari ngs has exclusive jurisdiction over certain clains
for danages relating to the use of explosives in
connection with construction materials mning activities;
providing for filing fees except incases of indigence;
providing for deposit of filing fees; requiring a person
who uses expl osives in connection with such activities to
post security in a specified amount for a specified
period; providing for rulemaking by the State Fire
Marshal ; providing for an adm ni strative renmedy; providing
procedures for nediation and for formal hearings; allow ng
recovery of certain costs and attorney's fees, with
exceptions; providing for appeals; providing

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 552.30, Florida
Statutes, is anended to read:

552.30 Construction materials mning activities.--

(1) Notw thstanding the provisions of s. 552.25, the State
Fire Marshal shall have the sole and exclusive authority to
pronul gate standards, limts, and regul ations regardi ng the use
of explosives in conjunction with construction materials m ning

activities. Such authority to regulate use shall include,
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directly or indirectly, the operation, handling, |icensure, or

permtting of explosives and setting standards or limts,

i ncluding, but not limted to, ground vibration, frequency,
intensity, blast pattern, air blast and tine, date, occurrence,
and notice restrictions. As used in this section, "construction
materials mning activities" neans the extraction of |inmestone
and sand suitable for production of construction aggregates,

sand, cenent, and road base materials for shipnent offsite by

any person or conpany primarily engaged in the commercial mning
of any such natural resources.

Section 2. Section 552.32, Florida Statutes, is created to
read:

552.32 Short title.--Sections 552.32-552.44 nay be cited

as the "Florida Construction Materials M ning Activities

Adm ni strative Recovery Act."

Section 3. Section 552.34, Florida Statutes, is created to
r ead:

552.34 Legislative findings; public purpose.--The

Legi sl ature finds and decl ares that:

(1) Construction materials mning activities require the

use of explosives to fracture material prior to excavation.

(2) The use of explosives results in physical ground

vi brations and air blasts that nay affect other property owners

inthe vicinity of a mning site.

(3) It isinthe best interests of the public to provide a

specific adm nistrative renedy for conplaints related to the use

of explosives in construction materials mning activities.

Section 4. Section 552.36, Florida Statutes, is created to

read:

Page 2 of 9

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89

HB 0673 2003
552.36 Exclusive jurisdiction; Division of Adnm nistrative

Heari ngs. - -

(1) The Division of Administrative Hearings has exclusive

jurisdiction over all clains for danages to real or personal

property caused by the use of explosives in connection wth

construction naterials mning activities. The provisions of ss.

552. 32-552.44 do not affect any cl ai mseeking recovery for

personal injury, enotional distress, or punitive danages. Any

cause of action that involves both a claimfor danmage to real or

personal property and another claimthat is not addressed by ss.

552. 32-552. 44 nust be bifurcated so that any cl ai m seeki ng

recovery for damage to real or personal property is adjudicated

by the Division of Adm nistrative Hearings.

(2) Notwithstanding s. 552.25, the review procedures set

forth in ss. 552.32-552.44 preenpt any clains, recovery, or

simlar procedure of any nmunicipality, agency, board, or county

or any other subdivision, entity, or special district of the

state which woul d otherw se address a claimfor danage caused by

the use of explosives in connection with construction materials

m ning activities.

Section 5. Section 552.38, Florida Statutes, is created to
r ead:

552.38 Security requirenent.--

(1) As a prerequisite to obtaining or renewing a valid

user license as required by s. 552.091(5)(a), a person who uses

expl osives in connection wth construction naterials m ning

activities nmust post and naintain a bond or letter of credit as

security during the period required under subsection (2).

Evi dence that the bond has been posted and nmaintained in

conpliance with this section must be maintai ned by any user of
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expl osives in connection with construction naterials m ning

activities as part of the nandatory record mai nt enance

requi renents of s. 552.112. The person nust maintain, in a

format approved by the Division of State Fire Marshal of the

Departnent of Financial Services, a conpleted formthat shows

t he anpbunt and | ocati on of the bond or identifies the bond

surety and the current bond val ue.

(2) The bond or letter of credit required under subsection

(1) must be in an amount not | ess than $100, 000, notw t hst andi ng

an award nmade by an adm nistrative | aw judge under s. 552.40(7).

| f the user of explosives has not been identified as a

respondent in any pending claimfor damages under ss. 552. 32-

552.44, and if renewal of the user |icense is not sought, the

bond required under this section nmay be rel eased upon the

expiration of the user |license pursuant to s. 552.091(6) or 181

days after the final use of explosives under the |icense,

whi chever occurs | ater

(3) The State Fire Marshal may adopt rules for the

adm nistration of this section.

Section 6. Section 552.40, Florida Statutes, is created to
read:

552.40 Adm nistrative renedy for all eged damage due to the

use of explosives in connection with construction materials

m ning activities.--

(1) A person may initiate an adm nistrative proceeding to

recover dannges resulting fromthe use of explosives in

connection with construction materials mning activities by

filing a petition with the Division of Admi nistrative Hearings

on a formprovided by the division and acconpanied by a filing

fee of $100 within 180 days after the occurrence of the all eged
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danmage. If the petitioner submts an affidavit stating that the

petitioner's annual inconme is |less than 150 percent of the

applicabl e federal poverty guideline published in the Federal

Regi ster by the United States Departnent of Health and Human

Services, the $100 filing fee nust be waived.

(2) The petition nust include:

(a) The nane and address of the petitioner;

(b) The nane and address of the respondent;

(c) The approxinate tine, date, and place of the use of

expl osives which is alleged to have resulted in danage to the

petitioner; and

(d) A description of the damage caused and t he anpbunt

sought for recovery.

(3) Wthin 5 busi ness days after the Division of

Adm ni strative Hearings receives a petition, the division shal

i ssue and serve on the petitioner and the respondent an initial

order that assigns the case to a specific admnistrative | aw

judge and provides general information regarding the practice

and procedure before the division. The initial order nust advise

that a summary hearing is avail abl e upon the agreenent of the

parti es under subsection (6) and nust briefly describe the

expedited tine sequences, limted discovery, and final order

provi sions of the sunmary procedure. The initial order nust also

contain a statenent advising the petitioner and the respondent

t hat a mandatory, nonbinding nediation is required before a

sunmary admi ni strative hearing or a fornal adnmi nistrative

heari ng may be hel d.

(4) The administrative judge shall issue an order

directing nediation under Rule 1700 et seq., Florida Rul es of

Civil Procedure. The parties shall jointly sel ect a nmedi ator and
Page 5of 9

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178

179

HB 0673 2003
the | ocation of nediation. If the parties fail to do so within

30 days after the order for nediation is issued, the

adm nistrative | aw judge shall designate the nediator and the

| ocati on of nmediation. Petitioner and respondent shall each pay

one-half of the cost of nediation. |If the petitioner's annual

incone is |ess than 150 percent of the applicable federa

poverty quideline published in the Federal Register by the

United States Departnment of Health and Hunan Services, the

respondent shall bear the full cost of nediation. The nediation

must be concluded within 60 days after the date of designation

of the nediator unless the parties agree upon a different date.

(5) If the parties have not reached a settlenent within 30

days after the conclusion of the nediation, the admnistrative

| aw judge shall set the matter for formal adm nistrative hearing

as soon thereafter as possible at a location in the county where

the all eged damage occurred. However, a fornal adm nistrative

heari ng nay not be schedul ed sooner than 30 days after the

concl usi on of the nedi ati on.

(6) In lieu of proceeding directly to a forma

adm ni strative hearing schedul ed in accordance with subsection

(5), upon agreenent of the parties, the parties may, within 15

days after the conclusion of unsuccessful nediation, file a

notion for sunmary hearing. The sunmmary hearing nust be held at

a location in the county where the all eged danage occurred, and

all procedural requirenents related to the hearing nust be

governed by s. 120.574 and any rules inplenenting that section.

(7) If the admnistrative |aw judge finds that the

pr eponder ance of the evidence presented denonstrates that the

petitioner's damages were caused by the respondent's use of

expl osives, the adm nistrative |aw judge shall set forth in a
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final order precise findings as to the damages attri butable to

t he respondent and shall direct the respondent to pay danmages in

an anount supported by the preponderance of the evidence

presented within 30 days after the final order is issued, unless

the natter i s appealed in accordance with s. 552.42. |If the

respondent fails to pay the damages within 30 days after the

final order is issued or wwthin 30 days after the entry of an

appel |l ate nandate affirnming a final order awardi ng damages, the

petitioner may request and the admi nistrative | aw judge nay

order that the petitioner be paid fromthe security posted by

t he respondent under s. 552.38 the anmobunt of the danages

awarded. To the extent the security does not satisfy the ful

anount of the damages awarded, the adm nistrative | aw judge may

enter a judgnent directly against the respondent for the anpunt

of the difference.

(8 If the adm nistrative |aw judge finds that the

pr eponderance of the evidence presented denonstrates that the

petitioner's all eged danages were not caused by the respondent's

use of explosives, the adm nistrative | aw judge shall set forth

in a final order precise findings as to the | ack of

responsibility of the respondent.

(9) The prevailing party is entitled to recovery of

reasonabl e taxabl e costs for the adninistrative proceedi ngs,

i ncl udi ng expert witness fees and reasonable attorney's fees,

not to exceed $15,000 in the aggregate. This $15,000 cap on the

conbi ned anmobunt of awardabl e costs and fees does not apply if

the admnistrative | aw judge determ nes that the claimor

def ense of the nonprevailing party:

(a) Was not supported by the material facts necessary to

establish the claimor defense;
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(b) Whuld not be supported by the application of then-

existing law to those naterial facts; or

(c) Was brought or advanced prinmarily to harass or cause

unnecessary delay, for frivol ous purposes, or to needlessly

i ncrease the cost incurred by the opposition.

The |l osing party has up to 120 days to pay the total anount of

attorney's fees and taxabl e costs assessed. This subsection does

not apply to a petitioner who is the nonprevailing party if the

petitioner's annual incone is |less than 150 percent of the

applicabl e federal poverty guideline published in the Federal

Regi ster by the United States Departnent of Health and Human

Servi ces.
(10) Except as otherw se provided in ss. 552.32-552. 44,
t he procedure for the adm nistrative proceedi hgs provided by

this act nust be governed by the uniformrul es of procedure for

deci sions determ ni ng substantial interests which are authorized
by s. 120.54(5), notw thstanding the fact that those rul es

i npl enent provisions of chapter 120 which are applicable to

proposed or final agency action.

(11) The filing fees paid pursuant to subsection (1) shal

be deposited into the Adm nistrative Trust Fund of the D vision

of Adm nistrative Hearings to defray the expenses and costs
associated with the adnm nistration of ss. 552.32-553. 44,

Section 7. Section 552.42, Florida Statutes, is created to
read:

552.42 Appeal .--The petitioner or the respondent mnay

appeal the decision of the admnistrative |aw judge to the

district court of appeal with jurisdiction over the county where

t he hearing was held by filing a notice, acconpani ed by the
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240 required filing fee, as provided by the Florida Rul es of
241| Appellate Procedure. The paynent of any award shall be stayed
242| during the pendency of an appeal.
243 Section 8. Section 552.44, Florida Statutes, is created to
244| read:
245 552.44 Prior clains.--This act does not affect any claim
246| filed in any tribunal before the effective date of this act.
247 Section 9. This act shall take effect upon becom ng a | aw
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