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HOUSE ANMENDIVENT
Bill No.HB 63A
Amendnment No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representative Kallinger and Prieguez offered the foll ow ng:

Substitute Amendnent for Amendnent (984583) (with directory
and title anendnents)

Renmove everything after the enacting clause, and insert:

Section 1. Section 386.201, Florida Statutes, is anmended
to read:

386. 201 Popul ar nane Shert—title.--This part may be cited
by the popul ar nane as the "Florida O ean Indoor Air Act.”

Section 2. Section 386.202, Florida Statutes, is anmended
to read:

386.202 Legislative intent.--The purpose of this part is

to protect people fromthe puble health hazards of second-hand

and—at—public neetingsthatare reasonably freefromtobacco

srmoke and to inplenent the Florida health initiative in s. 20,
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Art. X of the State Constitution by—previding—a—unriform
g . o Thi hall b i I
. I losi , : K . e I
. oY Lol i I e . :
area—w-thin—agovernrentbuildingas—a-snokingarea— It is the

intent of the Legislature to not inhibit, or otherw se obstruct,

nmedi cal or scientific research or snpking-cessati on prograns

conducted by a nmedical research facility in this state.

Section 3. Section 386.203, Florida Statutes, is anmended
to read:

386.203 Definitions.--As used in this part:

(1) "Commercial" use of a private residence neans any tine
during which the owner, | essee, or other person occupying or

controlling the use of the private residence is furnishing in

the private residence, or causing or allowing to be furnished in

the private residence, child care, adult care, or health care,

or any conbi nation thereof, and receiving or expecting to

recei ve conpensation therefor.

(2) “Comon area” neans a hallway, corridor, |obby, aisle,
wat er fountain area, restroom stairwell, entryway, or
conference roomin a custons area of an airport term nal under

the authority and control of the Bureau of Custons and Border

Protection of the United States Departnent of Honel and Security.

(3) “Departnent” neans the Departnent of Health.

(4) "Designated snpoking guest roons at public | odging

est abl i shnents" nmeans the sl eeping roons and directly associ at ed

private areas, such as bathroons, living roons, and Kkitchen

areas, if any, rented to guests for their exclusive transient

occupancy in public |odging establishments, including hotels,
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nmotel s, resort condom niuns, transient apartnents, transient

| odgi ng establishnents, room ng houses, boarding houses, resort

dwel I'i ngs, bed and breakfast inns, and the |ike; and desi gnated

by the person or persons havi ng managenent authority over such

public | odgi ng establishnment as roons in which snoking may be

permtted.
(5) "Enclosed i ndoor workpl ace" neans any place where one
or nore persons engages in work, and which place is

predom nantly or totally bounded on all sides and above by

physi cal barriers, regardl ess of whether such barriers consi st

of or include uncovered openi ngs, screened or otherw se

partially covered openings; or open or closed w ndows,

jalousies, doors, or the like. This section applies to all such

encl osed i ndoor workpl aces without regard to whether work is

occurring at any given tinme. The term does not include a

wor kpl ace that does not have physical barriers of any kind from

above; a workplace that is totally or partially bounded from

above but of which at | east 25 percent of contiguous surface

area of the sides is without a physical barrier; or a workpl ace

that is bounded on all sides and above by physical barriers

consisting of no nore than 50 percent of the total bounded

surface area of the workpl ace.

(6) “Essential services” neans those services that are

essential to the nmi ntenance of any encl osed i ndoor room

including, but not limted to, janitorial services, repairs, or

renovati ons.

(7) “"Physical barrier” includes an uncovered opening, a

screened or otherwi se partially covered opening, or an open or

cl osed wi ndow, jalousie, or door.
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(8 "Retail tobacco shop" neans any encl osed i ndoor

wor kpl ace dedicated to or predomnantly for the retail sale of

t obacco, tobacco products, and accessories for such products, in

which the sale of other products or services is nerely

i nci dental. Any encl osed i ndoor workpl ace of a business that

manuf actures, inports, or distributes tobacco products or of a

t obacco | eaf dealer is a business dedicated to or predom nantly

for the retail sale of tobacco and tobacco products when, as a

necessary and integral part of the process of naking,

manuf acturing, inporting, or distributing a tobacco product for

the eventual retail sale of such tobacco or tobacco product,

t obacco i s heated, burned, or snoked or a |lighted tobacco

product is tested.

(9) “Second-hand snoke,” al so known as environnent al

t obacco snoke [ETS], neans snoke emtted fromli ghted,

snol dering, or burning tobacco when the snoker is not inhaling;

snoke enitted at the nout hpi ece during puff drawi ng; and snoke

exhal ed by the snoker.
(10) ¢4 "Snoking" neans inhaling, exhaling, burning,

carrying, or possessing any pessession—of—a |ighted tobacco
product, including cigarettes, cigars, pipe tobacco, and

cigarette—H-ghted—ecigar—H-ghtedpipe—or any other |ighted

t obacco product.

(11) “Stand-alone bar” neans any |icensed prenm ses devoted

during any tine of operation predon nantly or totally to serving

al cohol i ¢ beverages, intoxicating beverages, or intoxicating

liquors, or any conbination thereof, for consunption on the

i censed prenises; in which the serving of food, if any, is

nerely incidental to the consunpti on of any such beverage; and
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the licensed premses is not located within, and does not share

any comon entryway or conmon indoor area with, any other

encl osed i ndoor workpl ace, including any busi ness for which the

sal e of food or any other product or service is nore than an

i nci dental source of gross annual revenue. A place of business

constitutes a stand-al one bar in which the service of food is

nerely incidental in accordance with this subsection if:

(a) The licensed prem ses derives no nore than 10 percent

of its annual gross revenue fromthe sale of food consuned on

the licensed prem ses.

(b) The vendor neets the qualifications for and possesses

a stand-al one bar snpbking permt issued pursuant to s. 561.695.

(12) “Wbrk” neans any person's providing any enpl oynent or

enpl oynent -type service for or at the request of another

i ndi vidual or individuals or any public or private entity,

whet her for conpensation or not, whether full or part tine,

whether legally or not. "W rk" includes, without limtation, any

such service perforned by an enpl oyee, independent contractor,

agent, partner, proprietor, nmanager, officer, director,

apprentice, trainee, associate, servant, volunteer, and the

like.
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Section 4. Section 386.204, Florida Statutes, is anended
to read:
386.204 Prohibition.--A person may not snoke in an

encl osed i ndoor workpl ace, except as otherw se provided in s.

386. 2045 a—pubLFe—pLaee—9L—aL—a—pubL+e—neeL+ng—e*eepL—+n

Section 5. Section 386.2045, Florida Statutes, is created
to read:

386. 2045 Encl osed i ndoor workpl aces; specific

exceptions.--Notwi thstanding s. 386.204, tobacco snoking may be

permtted in each of the foll ow ng pl aces:
(1) PRIVATE RESI DENCE. -- A private residence whenever

it is not being used comercially to provide child care, adult

care, or health care, or any conbination thereof as defined in
s. 386.203(1).
(2) RETAIL TOBACCO SHOP. -- An encl osed i ndoor workpl ace

dedicated to or predominantly for the retail sale of tobacco,

t obacco products, and accessories for such products, as defined
in s. 386.203(8).
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(3) DESI GNATED SMOKI NG GUEST ROOM - - A desi ghat ed snoki ng
guest roomat a public | odgi ng establishnent as defined in s.
386.203(4).

(4) STAND-ALONE BAR.-- A business that neets the definition
of a stand-al one bar as defined in s. 386.203(11) and that

ot herwi se conplies with all applicable provisions of the

Beverage Law and part |l of chapter 386.
(5) SMOKI NG- CESSATI ON PROGRAM MEDI CAL OR SClI ENTI FI C
RESEARCH. - - An encl osed i ndoor workpl ace, to the extent that

t obacco snoking is an integral part of a snoking-cessation

program conducted by a nedical research facility, or nedical or

scientific research conducted therein. Each roomin which

t obacco snoking is pernmtted nmust conply with the signage

requirenents in s. 386. 206.
(6) CUSTOMS SMOKI NG ROOM - - A custons snpbking roomin an

airport in-transit | ounge under the authority and control of the

Bureau of Custons and Border Protection of the United States

Depart ment of Honel and Security subject to the restrictions
contained in s. 386.205.

Section 6. Section 386.205, Florida Statutes, is amended
to read:

386. 205 Cust ons Designatien—eof snoking roons areas.--
(1) A custons snoking room areas may be designated by the

person in charge of an airport in-transit |ounge under the

authority and control of the Bureau of Custons and Border

Protection of the United States Departnent of Honel and Security

a—public—place. A custons snoking roomnay only be designated in
an airport in-transit |ounge under the authority and control of

the Bureau of Custons and Border Protection of the United States
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Departnent of Honel and Security. A custons snbking room nay not

be designated in an elevator, restroom or any conmpn area as

defined by s. 386.203. Each custonms snpking room nust conformto

the foll ow ng requirenents:

(a) Work, other than essential services defined in s.

386. 203(6), nust not be perforned in the roomat any given tine.

(b) Tobacco snoking nust not be permitted in the room

whi |l e any essential services are being perforned in the room

(c) Each custons snoking room nust be encl osed by physi cal

barriers that are inpenetrabl e by second-hand t obacco snoke and

prevent the escape of second-hand tobacco snbke into the

encl osed i ndoor workpl ace.

(d) Each custons snoking room nust exhaust tobacco snoke

directly to the outside and away fromair intake ducts, and be

mai nt ai ned under negative pressure, with respect to surroundi ng

spaces, sufficient to contain tobacco snoke within the room

(e) Each custons snoking roomnust conply with the sighage

requirenents in s. 386.206. H—a-spking—areais—designated-
.. hyveical | . I Lot hal || I
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" : : Limitati orth i :

hi ) hicl ke i g ) I . F
thi-s—part—

Section 7. Section 386.206, Florida Statutes, is anended
to read:

386. 206 Posting of signs; requiring policies.--

(1) The person in charge of an encl osed indoor workpl ace
that prior to adoption of s. 20, Art. X of the State

Constitution was required to post signs under the requirenents

of this section nust continue to a—pubHec—place——shall
conspi cuously post, or cause to be posted, ihA—any—area

desi-ghated—as—a—sapki-ng—area signs stating that snoking is not
permtted in the encl osed i ndoor workplace sueh—area. Each sign

posted pursuant to this section nust shat have letters of
reasonabl e size which can be easily read. The col or, design, and
preci se place of posting of such signs shall be left to the

di scretion of the person in charge of the prem ses. la—order—teo
. N 4 . I : N
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| ’ hi I i Lon_al .
. . .

(2) The proprietor or other person in charge of an

encl osed i ndoor wor kpl ace nust devel op and i npl ement a policy

regardi ng the snoking prohibitions established in this part.

The policy may include, but is not limted to, procedures to be

t aken when the proprietor or other person in charge wtnesses or

is nade aware of a violation of s. 386.204 in the encl osed

i ndoor workpl ace and nmust include a policy which prohibits an

enpl oyee from snoking in the encl osed i ndoor workplace. In order

to i ncrease public awareness, the person in charge of a encl osed

i ndoor workpl ace may, at his or her discretion, post "NO

SMKI NG' signs as deened appropriate.

(3) The person in charge of an airport term nal that

i ncl udes a desi gnated custons snoki ng room nust conspi cuously

post, or cause to be posted, signs stating that no snoking is

permtted except in the designated custons snoking room | ocat ed

in the custons area of the airport. Each sign posted pursuant to

this section nust have letters of reasonable size that can be

easily read. The col or, design, and precise |ocations at which

such signs are posted shall be left to the discretion of the

person in charge of the preni ses.

(4) The proprietor or other person in charge of an

encl osed i ndoor workpl ace where a snpbking cessation program

medi cal research, or scientific research is conducted or

perforned nust conspi cuously post, or cause to be posted, signs

stating that snoking is permtted for such purposes in

desi gnated areas in the encl osed i ndoor workpl ace. Each sign

posted pursuant to this section nust have letters of reasonable
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size which can be easily read. The col or, design, and precise

| ocations at which such signs are posted shall be left to the

di scretion of the person in charge of the preni ses.

(5) The provisions of subsection (1) shall expire on July
1, 2005.

Section 8. Section 386.207, Florida Statutes, is anmended
to read:

386. 207 Administration; enforcenent; civil penalties;
exenptioens. - -

(1) The department and the Departnent of Business and

Pr of essi onal Regul ati on e—the—division shall enforce this part
§5—386-—205—=and—386-—206 and to i nplenment such enforcenent shal

adopt, in consultation with the State Fire Marshal, rules

speci fying procedures to be foll owed by enforcenent personnel in
i nvestigating conplaints and notifying all eged viol at or s—+ules

— and

rul es specifying procedures by which appeal s may be taken by
aggrieved parties.

(2) Public agencies responsible for the managenent and
mai nt enance of governnent buil dings shall report observed
violations to the departnent and the Departnent of Business and
Pr of essi onal Regul ati on er—divisien. The State Fire Marsha
shall report to the departnment and the Departnent of Business
and Professional Regul ati on er—dindsion observed viol ati ons of
this part ss—386-205—and-386-206 found during its periodic
i nspections conducted under pursuanrt—te its regulatory
authority. The departnent and the Departnent of Business and
Pr of essi onal Regul ati on er—the—divisien, upon notification of
observed violations of this part ss—386-—205—and386-206, shal
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issue to the proprietor or other person in charge of such
encl osed i ndoor workpl ace publiec—place a notice to conply with
this part ss—386-205—and-386-206. |If the sueh person fails to
conply within 30 days after receipt of the sueh notice, the

departnent or the Departnent of Business and Prof essi onal

Regul ati on édiv-s+en shall assess a civil penalty against the
person of not |ess than $250 and him-er—her not to exceed $750
$100 for the first violation and not |ess than $500 and not to
exceed $2, 000 $500 for each subsequent violation. The inposition
of the sueh fine nust shall be in accordance w th theprevisions
of chapter 120. If a person refuses to conmply with this part ss—
386-—205—=and-386-206, after having been assessed such penalty,

t he departnent or the Departnent of Business and Professiona

Regul ati on divisien may file a conplaint in the circuit court of
the county in which the encl osed i ndoor workpl ace suech—puble
place is located to require conpliance.

(3)4) Al fine noneys collected pursuant to this section

shal | be used by the departnment for children's nedical services
prograns pursuant to the provisions of part I of chapter 391.
Section 9. Section 386.208, Florida Statutes, is anmended
to read:
386.208 Penalties.--Any person who violates s. 386. 204
commts a noncrimnal violation as defined providedfor in s.
022143
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775.08(3), punishable by a fine of not nore than $100 for the
first violation and not nore than $500 for each subsequent
violation. Jurisdiction shall be with the appropriate county
court.

Section 10. Section 386.209, Florida Statutes, is
reenacted to read:

386. 209 Regul ation of snoking preenpted to state.--This
part expressly preenpts regul ation of snoking to the state and
super sedes any nunici pal or county ordi nance on the subject.

Section 11. Section 386.211, Florida Statutes, is anmended
to read:

386. 211 Public announcenents in mass transportation
term nal s. -- Announcenents about the Florida C ean | ndoor Air Act
shall be made regularly over public address systens in termnals
of public transportation carriers |ocated in netropolitan
statistical areas with popul ati ons over 230,000 according to the
| at est census. These announcenents shall be made at | east every
30 m nutes and shall be nmade in appropriate | anguages. Each
announcenent nust shalt include a statenent to the effect that
Florida is a clean indoor air state and that snoking is not
al l oned except as provided in this part enly—in—designhated
areas.

Section 12. Section 386.212, Florida Statutes, is
reenacted and anended to read:

386. 212 Snoki ng prohibited near school property;
penalty. - -

(1) It is unlawful for any person under 18 years of age to
snoke tobacco in, on, or within 1,000 feet of the real property
conprising a public or private elenentary, mddle, or secondary
022143
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school between the hours of 6 a.m and mdnight. This section
does shall not apply to any person occupying a noving vehicle or
within a private residence.

(2) A law enforcenent officer may issue a citation in such
formas prescribed by a county or nmunicipality to any person
violating the provisions of this section. Any such citation nust
cont ai n:

(a) The date and tinme of issuance.

(b) The name and address of the person cited.

(c) The date and tinme the civil infraction was conmtted.

(d) The statute violated.

(e) The facts constituting the violation.

(f) The name and authority of the |aw enforcenent officer.

(g) The procedure for the person to follow to pay the
civil penalty, to contest the citation, or to appear in court.

(h) The applicable civil penalty if the person el ects not
to contest the citation.

(i) The applicable civil penalty if the person elects to
contest the citation

(3) Any person issued a citation pursuant to this section
shal |l be deened to be charged with a civil infraction punishable
by a maxi numcivil penalty not to exceed $25, or 50 hours of
comunity service or, where avail abl e, successful conpletion of
a school - approved anti -tobacco "alternative to suspension”
program

(4) Any person who fails to conply with the directions on
the citation shall be deenmed to waive his or her right to
contest the citation and an order to show cause may be issued by

the court.
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Section 13. Section 386.2125, Florida Statutes, is created
to read:
386.2125 Rul emaking.--The departnent shall, in
consultation with the State Fire Marshal and the Departnent of

Busi ness and Professional Regul ation, have the authority to

adopt rules pursuant to ss. 120.536(1) and 120.54 to inpl enent

the provisions of this part.
Section 14. Section 561.695, Florida Statutes, is created
to read:

561. 695 Stand-al one bar snoking permt. --

(1) A vendor operating a business that neets the

definition of a stand-alone bar as provided in s. 386.203(11)

and that possesses all required state and | ocal |icenses

pertaining to the sale or service of alcoholic beverages or

food, and provides proof to the division of such |icensure nay

obtain a stand-al one bar snoking permt upon the filing of a

properly conpl eted application and paynent of a permt fee of
$150.
(2) Only the licensed vendor nmay provide or serve food on

the |icensed pren ses of a stand-al one bar. O her than custonmary

bar snacks as defined by rule of the Departnent of Busi ness and

Pr of essi onal Regul ation, the |icensed vendor nay not provide or

serve food to a person on the |licensed preni ses w thout

requiring the person to pay a separately stated charge for the

food that reasonably approxi mates the retail value of the food.

(3) Notwthstanding the permt fee assessed in subsection

(1), alicensed vendor operating a business that neets the

definition of a stand-al one bar as defined in s. 386.203(11) nay
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obtain a nonfood service stand-al one bar snoking permt upon the

filing of a properly conpleted application.

(a) In order to obtain a nonfood service stand-al one bar

snoki ng permt, the only food provided by the business, or in

any other way present or brought onto the prem ses for

consunption by patrons, is limted to nonperishable snack food

itens comercially prepackaged off the prenm ses of the stand-

al one bar and served wi thout additions or preparation; except

that a stand-al one bar may pop popcorn for consunption on its

prem ses, provided that the equi pnent used to pop the popcorn is

not used to prepare any other food for patrons; and

(b) The stand-al one bar does not at any tine use any

common area, food storage area, food preparation area, or air-

condi tioning, heating, ventilation, or air filtration system

that is at any tine used as or by a restaurant.

(4) A vendor operating a stand-al one bar nust

conspi cuously post signs at each entrance to the establishnent

stating that snoking is permtted in the establishnent. The

col or and design of such signs shall be left to the discretion

of the person in charge of the preni ses.
(5) After July 1, 2004, the division shall reviewthe

annual pernmt fees inposed in this section and may reduce the

fees to anounts the division deternmnes are sufficient to cover

the cost of audits and adm ni stration.

(6) A stand-al one bar snoking permit is subject to

adm nistrative penalties, including the inposition of fines and

suspensi on or revocation of permt for violations of the

conditions or qualifications necessary to maintain the

designation as a stand-al one bar, provided, however, that a
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fourth violation of the conditions or qualifications necessary

to mai ntain designation as a stand-al one bar shall result in the

revocation of the permt.

(7) The Division of Alcoholic Beverages and Tobacco of the

Departnent of Busi ness and Professional Regul ati on shall adopt

rules pursuant to ss. 120.536(1) and 120.54 governing the

application process, criteria for qualification, pernt fees,

requi red recordkeepi ng, auditing, enforcenent, and all other

rul es necessary or appropriate for the effective adm nistration

and enforcenent of this section and s. 386.203(10) consi st ent

wth the division's enforcenent authority established in s.
561. 29.
Section 15. On or after July 1, 2003, a vendor operating a

busi ness intending to obtain a permt as a stand-al one bar as

provided in s. 561.695, Florida Statutes, shall post a notice of

such intention at the sane | ocation where the vendor’s current

al coholic beverage license is posted. The notice shall affirm

the vendor’s intent to conply with the conditions and

qualifications of a stand-al one bar inposed pursuant to part ||

of chapter 386, Florida Statutes, and the Beverage Law. On or

before Cctober 1, 2003, the vendor nust have applied for the

st and-al one bar permt pursuant to s. 561.695, Florida Statutes,

in order to continue to allow snoking in the encl osed i ndoor

wor kpl ace.

Section 16. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the
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invalid provision or application, and to this end the provisions

of this act are decl ared sever abl e.

Section 17. |If any | aw anended by this act was al so

amended by a | aw enacted at the 2003 Requl ar Session of the

Legi sl ature, such |aws shall be construed as if they had been

enacted at the sane session of the Legislature, and full effect

shall be given to each if possible.
Section 18. This act shall take effect July 1, 2003.

=========—======== T | TLE AMENDMENT =m===============

Renove the entire title, and insert:

A bill to be entitled
An act relating to the Florida O ean Indoor Air Act;
revising various provisions of pt. Il of ch. 386, F. S,
the Florida O ean Indoor Air Act, for the purpose of
i npl enenting s. 20, Art. X of the State Constitution;
anendi ng s. 386.201, F.S.; providing a popul ar nane;
anending s. 386.202, F.S.; revising legislative intent;
amending s. 386.203, F.S.; providing definitions; anending
Ss. 386.204, F.S.; prohibiting snmoking in an encl osed
i ndoor workpl ace; creating s. 386.2045, F.S.; establishing
specific exceptions to the prohibition against snmoking in
an encl osed i ndoor workpl ace; anending s. 386.205, F.S.,
relating to designation of snoking areas; limting
designation to a custons snoking roomin an airport in-
transit | ounge; providing requirenments for operation;
022143
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574 anmendi ng s. 386.206, F.S.; providing for continuation of
575 requirements with respect to the posting of signs stating
576 that snoking is not permitted in an i ndoor workpl ace;
577 requiring the proprietor or person in charge of an
578 encl osed i ndoor workplace to devel op and i npl enent a
579 policy regardi ng snoking prohibitions; providing
580 requi rements with respect to posting of signs at an
581 airport termnal that includes a designated custons
582 snoki ng room and an encl osed i ndoor wor kpl ace where a
583 snoki ng cessation program or nedical or scientific
584 research is conducted or perforned; providing for
585 expiration of such provisions; amending s. 386.207, F.S.
586 relating to adm nistration, enforcenent, and ci vi
587 penal ties; renoving cross references, to conform
588 aut hori zing enforcenent of the act by the Departnent of
589 Heal th and the Departnent of Business and Professional
590 Regul ati on; increasing penalties; elimnating exenptions;
591 anendi ng s. 386.208, F.S.; clarifying | anguage; reenacting
592 s. 386.209, F.S., which preenpts regul ation of snoking to
593 the state; amending s. 386.211, F.S., relating to public
594 announcenents in nass transportation termnals, to
595 conform reenacting and anending s. 386.212, F.S., which
596 prohi bits any person under 18 years of age from snoking
597 t obacco in, on, or within 1,000 feet of the real property
598 conprising a public or private elenentary, mddle, or
599 secondary school and provides penalties therefor; creating
600 s. 386.2125, F.S.; providing rul emaki ng aut hority;
601 creating s. 561.695, F.S.; providing for the issuance of a
602 st and-al one bar snoking permt by the D vision of
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603 Al cohol i ¢ Beverages and Tobacco of the Departnent of

604 Busi ness and Professional Regulation; providing a permt

605 fee; providing permt requirenents; providing for the

606 i ssuance of a nonfood service stand-al one bar snoking

607 permt; providing permt requirenents; requiring a vendor

608 operating a stand-al one bar to post specified signs;

609 providing for division review of permt fees; providing

610 for adm nistrative penalties and revocation of permt;

611 requiring the division to adopt rules; requiring a vendor

612 operating a stand-al one bar and who intends to obtain a

613 permt as a stand-alone bar to post a notice of intent by

614 a specified date; requiring such vendors to apply for a

615 st and-al one bar permt by a specified date; providing

616 severability; providing for construction of the act in

617 pari materia with | aws enacted during the 2003 Regul ar

618 Session of the Legislature; providing an effective date.
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