F L OR

O

HB 0009A

O© 00 N OO O b W N B

N NN NDNMNNNRNDNDNDRRRRRR R R R
0o N o o0 W N PP O O 0 N O 0o W N - O

D A H O USE 0O F R FPRESENTAT

A bill to be entitled
An act relating to workers' conpensation; anending s.
440.02, F.S.; providing, revising, and deleting
definitions; anmending s. 440.05, F.S.; revising
authorization to claimexenptions and requirenents
relating to submtting notice of election of exenption;
speci fying effect of exenption; providing a definition;
anending s. 440.06, F.S.; revising provisions relating to
failure to secure conpensation; amending s. 440.077, F.S.;
providing that a corporate officer electing to be exenpt
may not receive benefits; anending s. 440.09, F. S.;
revising provisions relating to conpensation for
subsequent injuries; providing definitions; revising
provisions relating to drug testing; specifying effect of
crimnal acts; creating s. 440.093, F.S.; providing for
conpensability of nmental and nervous injuries; anending s.
440.10, F.S.; revising provisions relating to contractors
and subcontractors with regard to liability for
conpensation; requiring subcontractors to provide evidence
of workers' conpensation coverage or proof of exenption to
a contractor; deleting provisions relating to independent
contractors; amending s. 440.1025, F.S.; revising
requirenents relating to workpl ace safety prograns;
amendi ng s. 440.103, F.S.; providing conditions for
applying for building permts; anending s. 440.105, F.S.;
increasing crimnal penalties for certain violations;
provi di ng sanctions for violation of stop-work orders and

presentation of certain false or m sleading statenments as
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29 evi dence; anendi ng s. 440.1051, F.S.; increasing crimna
30 penalty for false reports; anending s. 440.107, F.S.
31 provi ding additional powers to the Department of Financia
32 Services relating to conpliance and enforcenent; providing
33 a definition; providing penalties; amending s. 440.11
34 F.S.; providing exclusiveness of liability; revising
35 provisions relating to enployer and safety consultant
36 immunity fromliability; amending s. 440.13, F.S.
37 providing for practice paraneters and treatnent protocols
38 revising provisions relating to provider reinbursenent;
39 requiring revision of specified rei nbursenent schedul es;
40 providing for release of information; providing additiona
41 criteria for independent nedi cal exam nations; providing a
42 definition; providing standards for nedical care under ch
43 440, F.S.; providing penalties; anending s. 440.134, F.S.
44 revising provisions relating to managed care arrangenents;
45 revising definitions; providing for assignnent of a
46 nmedi cal care coordinator; anmending s. 440.14, F.S.
47 revising provisions relating to cal cul ati on of average
48 weekly wage for injured enpl oyees; conform ng cross
49 references; anmending s. 440.15, F.S.; providing additiona
50 [imtati ons on conpensation for permanent tota
51 disability; providing a definition; specifying inpairnent
52 benefits and providing for partial reduction under certain
53 ci rcunstances; deleting provisions relating to
54 suppl enental benefits; anmending s. 440.151, F. S
55 speci fying conpensability of occupational disease;
56 providing a definition; amending s. 440.16, F.S.
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increasing the limts on the ambunt of certain benefits
pai d as conpensation for death; anending s. 440.185, F.S.;
speci fying duty of enployer upon recei pt of notice of
injury or death; increasing penalties for nonconpliance;
anmendi ng s. 440.192, F.S.; revising procedure for
resolving benefit disputes; requiring a petition for
benefits to include all clains which are ripe, due, and
owi ng; providing that the Chief Judge, rather than the
Deputy Chief Judge, shall refer petitions for benefits;
creating s. 440.1926, F.S.; providing for alternative

di spute resolution and arbitration of clains; anending s.
440. 20, F.S.; revising provisions relating to tinely
paynent of conpensation and nedical bills and penalties
for late paynent; anmending s. 440.25, F.S.; revising
procedures for nediation and hearings; anending s. 440. 34,
F.S.; revising provisions relating to the award of
attorney's fees; amending s. 440.38, F.S.; providing
requi rement for enployers with coverage provi ded by
insurers fromoutside the state; anending s. 440. 381,
F.S.; providing crimnal penalty for unlawful
applications; requiring on-site audits of enployers under
certain circunstances; anmending s. 440.42, F.S.; revising
provision relating to notice of cancellation of coverage;
amending s. 440.49, F.S., to conform cross references;
anendi ng s. 440.491, F.S.; providing training and
education requi renents and benefits relating to

reenpl oyment of injured workers; providing for rules;
anmendi ng s. 440.525, F.S.; providing for the Ofice of
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| nsurance Regul ation of the Financial Services Comm ssion
to conduct audits, exam nations, and investigations of

cl ai nms- handi ng entities; providing penalties; providing
for rules; providing for assistance by the Departnent of
Fi nanci al Services, if requested; anmending s. 627.162,
F.S.; revising delinquency and collection fee for late
paynment of premiuminstallnents; anending s. 627. 311,
F.S.; requiring participation in safety prograns;
providing for an additional subplan within the joint
underwriting plan for workers' conpensation insurance;
providing for rates, surcharges, and assessnents; limting
assessnent powers; anending s. 921.0022, F.S.; revising
the of fense severity ranking chart to reflect changes in
penal ties under the act; requiring a report to the

Legi slature fromthe Departnent of Financial Services
regardi ng provisions of lawrelating to enforcenent;
amendi ng ss. 946.523 and 985.315, F.S., to conform cross
references; repealing s. 440.1925, F.S., relating to
procedure for resolving maxi nrum nedi cal 1 nprovenent or
per manent i npairnment disputes; providing that amendnents
to ss. 440.02 and 440.15, F.S., do not affect certain
disability, determ nation, and benefits; providing for
construction of the act in pari nateria with | aws enact ed
during the Regul ar Session of the Legislature; providing

effecti ve dates.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Effective upon this act becomng a | aw,
subsections (1), (15), (29), (38), (40), (41), and (42) of
section 440.02, Florida Statutes, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwise, the followi ng terns shal
have the foll ow ng neani ngs:

(1) "Accident" neans only an unexpected or unusual event

or result that happens suddenly. A—ental—or—nervous—njury—due
to—stress—fright—or—exciternent—only—or Disability or death

due to the accidental acceleration or aggravation of a venereal
di sease or of a disease due to the habitual use of al cohol or
control | ed substances or narcotic drugs, or a disease that

mani fests itself in the fear of or dislike for an individual
because of the individual's race, color, religion, sex, national
origin, age, or handicap is not an injury by accident arising

out of the enploynent. Subject to s. 440.15(5), if a preexisting

di sease or anomaly is accel erated or aggravated by an acci dent
arising out of and in the course of enploynment, only

accel eration of death or acceleration or aggravation of the
preexi sting condition reasonably attri butable to the accident is
conpensable, with respect to any conpensati on otherw se payabl e

under this chapter death—or—permanent—inapairrent. An injury or

di sease caused by exposure to a toxic substance, including, but

not limted to, fungus or nold, is not an injury by accident

arising out of the enploynent unless there is clear and

convi nci ng evi dence establishing that exposure to the specific

subst ance involved, at the levels to which the enpl oyee was
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exposed, can cause the injury or di sease sustained by the

enpl oyee.
(15)(a) "Enployee" nmeans any person engaged in any

enpl oynment under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
lawful ly or unlawful |y enpl oyed, and includes, but is not
limted to, aliens and m nors.

(b) "Enployee" includes any person who is an officer of a
corporation and who perforns services for renuneration for such
corporation within this state, whether or not such services are
conti nuous.

1. Any officer of a corporation may el ect to be exenpt
fromthis chapter by filing witten notice of the election with
t he departnent as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the departnent as provi ded
in s. 440.05.

3. An officer of a corporation who elects to be exenpt

fromthis chapter by filing a witten notice of the election

with the departnent as provided in s. 440.05 is not an enpl oyee.
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Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.
(c)= "Enployee" includes a sole proprietor or a partner
who devotes full tinme to the proprietorship or partnership and,
except as provided in this paragraph, elects to be included in
the definition of enployee by filing notice thereof as provided
ins. 440.05. Partners or sole proprietors actively engaged in
t he construction industry are consi dered enpl oyees unl ess they
el ect to be excluded fromthe definition of enployee by filing
witten notice of the election with the departnent as provi ded
ins. 440.05. However, no nore than three partners in a
partnership that is actively engaged in the construction
i ndustry may el ect to be excluded. A sole proprietor or partner
who is actively engaged in the construction industry and who
el ects to be exenpt fromthis chapter by filing a witten notice
of the election wth the department as provided in s. 440.05 is
not an enpl oyee. For purposes of this chapter, an independent

contractor is an enpl oyee unless he or she neets all of the

conditions set forth in subparagraph (d)1.

(d) "Enpl oyee" does not include:

1. An independent contractor, if:
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a. The independent contractor naintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar acconmodations;

b. The independent contractor holds or has applied for a
federal enployer identification nunber, unless the independent
contractor is a sole proprietor who is not required to obtain a
federal enployer identification nunber under state or federal
requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anbunts of noney
and controls the neans of performng the services or work;

d. The independent contractor incurs the principal
expenses related to the service or work that he or she perforns
or agrees to perform

e. The independent contractor is responsible for the
sati sfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held liable for
a failure to conplete the work or services;

f. The independent contractor receives conpensation for
wor k or services performed for a comm ssion or on a per-job or
conpetitive-bid basis and not on any other basis;

g. The independent contractor may realize a profit or
suffer a loss in connection with perform ng work or services;

h. The i ndependent contractor has continuing or recurring
business liabilities or obligations; and

i. The success or failure of the independent contractor's
busi ness depends on the rel ati onship of business receipts to

expendi t ures.
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However, the determ nation as to whether an individual included
in the Standard Industrial Cassification Manual of 1987,

| ndustry Numbers 0711, 0721, 0722, 0751, 0761, 0762, 0781, 0782,
0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436, 2448, or 2449,
or a newspaper delivery person, is an independent contractor is

governed not by the criteria in this paragraph but by conmon-|aw

principles, giving due consideration to the business activity of

the individual . Netw thstanding the provisions of this paragraph

2. A real estate sal esperson or agent, if that person
agrees, in witing, to performfor remuneration solely by way of
comm ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, performng in |licensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the comrencenent of such entertainnent.

4. An owner-operator of a notor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a rel ationship by which the owner-operator assunes the
responsibility of an enployer for the performance of the

contract, if the owner-operator is required to furnish the
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necessary notor vehicle equi pnent and all costs incidental to

t he performance of the contract, including, but not limted to,
fuel, taxes, licenses, repairs, and hired hel p; and the owner-
operator is paid a comm ssion for transportation service and is
not paid by the hour or on sone other tine-measured basis.

5. A person whose enploynent is both casual and not in the
course of the trade, business, profession, or occupation of the
enpl oyer.

6. A volunteer, except a volunteer worker for the state or
a county, nunicipality, or other governnental entity. A person
who does not receive nonetary renuneration for services is
presuned to be a volunteer unless there is substantial evidence
that a val uabl e consi derati on was intended by both enpl oyer and
enpl oyee. For purposes of this chapter, the term"vol unteer”
includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and who
recei ve no conpensation other than expenses in an anount |ess
than or equivalent to the standard m | eage and per-di em expenses
provided to sal aried enployees in the sane agency or, if such
agency does not have sal ari ed enpl oyees who receive mleage and
per diem then such volunteers who receive no conpensation other
t han expenses in an anount |ess than or equivalent to the
customary nil eage and per diempaid to salaried workers in the
community as determ ned by the departnent; and

b. Volunteers participating in federal prograns
established under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be exenpt

fromthis chapter

Page 10 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305

HB 0009A 2003

8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner in
a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this
chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single horse
farmor breeder, and who is conpensated for riding on a case-hby-
case basis, provided a witten contract is entered into prior to
the comencenent of such activity which evidences that an
enpl oyee/ enpl oyer rel ationship does not exist.

10. A taxicab, linousine, or other passenger vehicle-for-
hire driver who operates said vehicles pursuant to a witten
agreenent with a conpany which provi des any di spatch, marketing,
i nsurance, communi cations, or other services under which the
driver and any fees or charges paid by the driver to the conpany
for such services are not conditioned upon, or expressed as a
proportion of, fare revenues.

11. A person who perfornms services as a sports official
for an entity sponsoring an interscholastic sports event or for
a public entity or private, nonprofit organi zation that sponsors
an amateur sports event. For purposes of this subparagraph, such
a person is an independent contractor. For purposes of this
subpar agraph, the term "sports official" nmeans any person who is
a neutral participant in a sports event, including, but not
limted to, unpires, referees, judges, |linespersons,

scor ekeepers, or tinmekeepers. This subparagraph does not apply
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to any person enployed by a district school board who serves as
a sports official as required by the enpl oying school board or
who serves as a sports official as part of his or her
responsi bilities during normal school hours.

(29) "Weekly conpensation rate" neans and refers to the
anount of conpensation payable for a period of 7 consecutive
cal endar days, including any Saturdays, Sundays, holidays, and
ot her nonwor ki ng days which fall within such period of 7
consecutive cal endar days. Wen Saturdays, Sundays, holidays, or
ot her nonwor ki ng days imediately follow the first 7 cal endar
days of disability or occur at the end of a period of disability
as the last day or days of such period, such nonworking days
constitute a part of the period of disability with respect to
whi ch conpensation i s payabl e.

(38) "Catastrophic injury" neans a pernanent inpairnent

constituted by the | oss of both hands, both arns, both feet

both | egs, or both eyes, or any two thereof, or paraplegia or

quadri pl egi a. ~
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(40) "Statenent," for the purposes of ss. 440.105 and

440. 106, shall include the exact fraud statenent |anguage in s.

440. 105(7). This requirenent includes, but is not limted to,

any notice, representation, statenment, proof of injury, bill for
services, diagnosis, prescription, hospital or doctor record, X
ray, test result, or other evidence of loss, injury, or expense.

(41) "Specificity" neans information on the petition for

benefits sufficient to put the enpl oyer or carrier on notice of

the exact statutory classification and outstanding tine period

of benefits being requested and includes a detail ed expl anati on

of any benefits received that shoul d be increased, decreased,
changed, or otherwise nodified. |If the petition is for nedica
benefits, the infornation shall include specific details as to

why such benefits are bei ng requested, why such benefits are
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nmedi cal |y necessary, and why current treatnent, if any, is not

sufficient. Any petition requesting alternate or other nedical

care, including, but not limted to, petitions requesting

psychiatric or psychol ogical treatnent, nmust specifically
identify the physician, as defined in s. 440.13(1), that is

recomrendi ng such treatnent. A copy of a report from such

physi ci an maki ng the recommendation for alternate or other

nmedi cal care shall also be attached to the petition. A judge of

conpensation clainms shall not order such treatnent if a

physician is not reconmendi ng such treatnent. “Commercial

Section 2. FEffective January 1, 2004, subsections (8),
(15), and (16) of section 440.02, Florida Statutes, as anended
by this act, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwise, the follow ng terns shal

have the foll ow ng neani ngs:
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(8) "Construction industry" nmeans for-profit activities

i nvol vi ng the—carrying—out—of any building, clearing, filling,

excavation, or substantial inprovenent in the size or use of any

structure or the appearance of any |and. \Wien—appropriateto-the

result—of construyction— However, "constructi on" does shal not

nmean a honeowner's landewners act of construction or the result

of a construction upon his or her own prem ses, provided such

prem ses are not intended to be sold, e+ resold, or |eased by

the owner within 1 year after the commencenent of construction.

The division may, by rule, establish standard i ndustri al

classification codes and definitions thereof which neet the

criteria of the term"construction industry" as set forth in

this section.

(15)(a) "Enployee" neans any person who receives

remuneration froman enpl oyer for the performance of any work or

service whil e engaged in any enpl oynent under any appoi ntnment or

contract for ef hire or apprenticeship, express or inplied, oral
or witten, whether lawfully or unlawfully enpl oyed, and
includes, but is not limted to, aliens and m nors.

(b) "Enpl oyee" includes any person who is an officer of a
corporation and who perforns services for renuneration for such
corporation within this state, whether or not such services are
cont i nuous.

1. Any officer of a corporation may el ect to be exenpt
fromthis chapter by filing witten notice of the election with

the departnent as provided in s. 440.05.
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2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three

officers of a corporation or of any group of affiliated

corporations may elect to be exenpt fromthis chapter by filing

witten notice of the election with the departnent as provi ded

ins. 440.05. Oficers nust be sharehol ders, each owning at

| east 10 percent of the stock of such corporation and listed as

an officer of such corporation with the Division of Corporations

of the Departnent of State, in order to el ect exenpti ons under

this chapter. For purposes of this subparagraph, the term

"affiliated" neans and i ncludes one or nore corporations or

entities, any one of which is a corporation engaged in the

construction industry, under the same or substantially the sane

control of a group of business entities which are connected or

associated so that one entity controls or has the power to

control each of the other business entities. The term

"affiliated" includes, but is not limted to, the officers,

directors, executives, sharehol ders active in nanagenent,

enpl oyees, and agents of the affiliated corporation. The

ownership by one business entity of a controlling interest in

anot her business entity or a pooling of equi pnent or incone

anong busi ness entities shall be prina facie evidence that one

business is affiliated with the other.

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election

wth the departnent as provided in s. 440.05 is not an enpl oyee.
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Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes:

1. A sole proprietor or a partner who i s not engaged in

t he construction industry, devotes full tine to the

proprietorship or partnership, and—execept—as—providedinthis
paragraph~ elects to be included in the definition of enployee

by filing notice thereof as provided in s. 440.05. Partners—or

2. Al persons who are being paid by a construction

contractor as a subcontractor, unless the subcontractor has

validly el ected an exenption as perntted by this chapter, or

has ot herwi se secured the paynent of conpensation coverage as a

subcontractor, consistent with s. 440.10, for work perforned by

or as a subcontractor.
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3. An independent contractor working or performng

services in the construction industry.

4. A sole proprietor who engages in the construction

industry and a partner or partnership that is engaged in the

construction industry.

(d) "Enpl oyee" does not include:

1. An independent contractor who is not engaged in the

construction industry. —f+—

a. In order to neet the definition of independent

contractor, at |least four of the following criteria nust be net:

(1) The independent contractor maintains a separate

busi ness with his or her own work facility, truck, equipnent,

materials, or simlar acconmpdati ons;

(I'l) The independent contractor holds or has applied for a

federal enployer identification nunber, unless the independent

contractor is a sole proprietor who is not required to obtain a

federal enployer identification nunber under state or federal

regul ati ons;

(I'l'l1) The i ndependent contractor receives conpensation for

servi ces rendered or work perfornmed and such conpensation is

paid to a business rather than to an i ndividual;

(I'V) The independent contractor holds one or nore bank

accounts in the nane of the business entity for purposes of

payi ng busi ness expenses or ot her expenses related to services

rendered or work perforned for conpensation;

(V) The independent contractor perfornms work or is able to

performwork for any entity in addition to or besides the
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enpl oyer at his or her own el ection without the necessity of

conpl eti ng an enpl oynent application or process; or

(VI) The independent contractor receives conpensation for

work or services rendered on a conpetitive-bid basis or

conpletion of a task or a set of tasks as defined by a

contractual agreenent, unless such contractual agreenent

expressly states that an enpl oynent rel ationship exists. Fhe

acconmmpdati-ons-
b. |If four of the criteria listed in sub-subparagraph a.
do not exist, an individual may still be presuned to be an

i ndependent contractor and not an enpl oyee based on ful

consideration of the nature of the individual situation with

regard to satisfying any of the follow ng conditions:

(1) The independent contractor perforns or agrees to

performspecific services or work for a specific anpunt of noney

and controls the neans of perform ng the services or work.

(I'l) The independent contractor incurs the principa

expenses related to the service or work that he or she perforns

or agrees to perform

(I'11) The independent contractor is responsible for the

sati sfactory conpletion of the work or services that he or she

perforns or agrees to perform

(I'V) The i ndependent contractor receives conpensation for

work or services perforned for a commi ssion or on a per-job

basis and not on any other basis.
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(V) The independent contractor nay realize a profit or

suffer a loss in connection with perform ng work or services.

(VI) The independent contractor has continuing or

recurring business liabilities or obligations.

(VI1) The success or failure of the independent

contractor's busi ness depends on the rel ationship of busi ness

recei pts to expenditures. Fheindependent—contractor—holds—or
I Lied o | | L d vE . ber. |

. I bt ai  od | | g L . I
under—state or federal requirenents
c. Notwi thstanding anything to the contrary in this

subparagraph, an individual claimng to be an i ndependent

contractor has the burden of proving that he or she is an

i ndependent contractor for purposes of this chapter. Fhe
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2. Areal estate sal esperson or agent, if that person

comm ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertainnent.

4. An owner -operator of a notor vehicle who transports

property under a witten contract with a notor carrier which

responsibility of an enployer for the perfornmance of the
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contract, if the owner-operator is required to furnish the
necessary notor vehicle equi prment and all costs incidental to

t he performance of the contract, including, but not limted to,
fuel, taxes, licenses, repairs, and hired hel p; and the owner-
operator is paid a conm ssion for transportation service and is
not paid by the hour or on sonme other tine-neasured basis.

5. A person whose enploynent is both casual and not in the
course of the trade, business, profession, or occupation of the
enpl oyer.

6. A volunteer, except a volunteer worker for the state or
a county, nmunicipality, or other governnental entity. A person
who does not receive nonetary renuneration for services is
presuned to be a volunteer unless there is substantial evidence
t hat a val uabl e considerati on was intended by both enpl oyer and
enpl oyee. For purposes of this chapter, the term"vol unteer”

i ncludes, but is not limted to:

a. Persons who serve in private nonprofit agencies and who
recei ve no conpensation other than expenses in an anount | ess
than or equivalent to the standard m | eage and per di em expenses
provided to sal aried enployees in the sane agency or, if such
agency does not have sal ari ed enpl oyees who receive nmleage and
per diem then such volunteers who receive no conpensati on ot her
t han expenses in an anount |ess than or equivalent to the
customary m | eage and per diempaid to salaried workers in the
community as determ ned by the departnent; and

b. Volunteers participating in federal prograns
establ i shed under Pub. L. No. 93-113.
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7. Unless otherwi se prohibited by this chapter, any

of ficer of a corporation who elects to be exenpt fromthis

chapter. Such officer is not an enpl oyee for any reason under

this chapter until the notice of revocation of election filed

pursuant to s. 440.05 is effective.
8. An a—soleproprietor—or officer of a corporation whe
el . I . o ’ I .
a—partnership that is aetively engaged in the construction

i ndustry~ who elects to be exenpt fromthe provisions of this

chapter, as otherwi se permitted by this chapter. Such sele
propretor of fi cer—er—partner is not an enpl oyee for any

reason until the notice of revocation of election filed pursuant
tos. 440.05 is effective.
9. An exercise rider who does not work for a single horse

farmor breeder, and who is conpensated for riding on a case-by-
case basis, provided a witten contract is entered into prior to
t he comencenent of such activity which evidences that an

enpl oyee/ enpl oyer rel ati onshi p does not exist.

10. A taxicab, linousine, or other passenger vehicle-for-
hire driver who operates said vehicles pursuant to a witten
agreenent with a conpany whi ch provi des any di spatch, marketing,
i nsurance, conmuni cations, or other services under which the
driver and any fees or charges paid by the driver to the conpany
for such services are not conditioned upon, or expressed as a
proportion of, fare revenues.

11. A person who perforns services as a sports official
for an entity sponsoring an interscholastic sports event or for

a public entity or private, nonprofit organization that sponsors
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an amateur sports event. For purposes of this subparagraph, such
a person is an independent contractor. For purposes of this
subpar agraph, the term "sports official" means any person who is
a neutral participant in a sports event, including, but not
limted to, unpires, referees, judges, |linespersons,

scor ekeepers, or tinekeepers. This subparagraph does not apply
to any person enployed by a district school board who serves as
a sports official as required by the enploying school board or
who serves as a sports official as part of his or her
responsibilities during normal school hours.

12. Medicaid-enrolled clients under chapter 393 who are

excluded fromthe definition of enploynent under s.
443.036(21)(d)5. and served by Adult Day Training Services under

the Home and Comrunity- Based Medi caid Waiver programin a

sheltered workshop setting |icensed by the United States

Departnent of Labor for the purpose of training and earning | ess

than the federal hourly m ni num wage.

(16) (a) "Enployer" neans the state and all political
subdi vi si ons thereof, all public and quasi -public corporations
therein, every person carrying on any enploynent, and the | ega
representative of a deceased person or the receiver or trustees

of any person. "Enpl oyer" also includes enpl oynent agenci es,

enpl oyee | easi ng conpani es, and simlar agents who provide

enpl oyees to other persons. If the enployer is a corporation,

parties in actual control of the corporation, including, but not
limted to, the president, officers who exercise broad corporate
powers, directors, and all sharehol ders who directly or

indirectly own a controlling interest in the corporation, are

Page 24 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

664
665
666
667
668
669
670
671
672
673
674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691

HB 0009A 2003

consi dered the enployer for the purposes of ss. 440.105, and
440. 106, and 440.107.

(b) A honeowner shall not be considered the enpl oyer of

persons hired by the honeowner to carry out construction on the

homeowner's own prem ses if those prem ses are not intended for

i medi ate | ease, sale, or resale.

(c) Facilities serving individuals under subparagraph
(15)(d)12. shall be considered agents of the Agency for Health
Care Administration as it relates to providing Adult Day

Trai ning Services under the Honme and Comrunity- Based Medi cai d

Wai ver program and not enployers or third parties for the

purpose of limting or denying Medicaid benefits.

Section 3. Effective January 1, 2004, subsections (3),

(4), (6), (10), (11), and (12) of section 440.05, Florida
Statutes, are anended, present subsection (13) is renunbered as
subsection (11) and anended, and new subsections (12), (13),
(14), and (15) are added to said section, to read:

440.05 Election of exenption; revocation of election;
notice; certification.--

(3) Each sele—proprietor—partner—or officer of a
corporation who is aetively engaged in the construction industry
and who elects an exenption fromthis chapter or who, after
el ecting such exenption, revokes that exenption, nust mail a
witten notice to such effect to the departnment on a form
prescri bed by the departnent. The notice of election to be
exenpt fromthe provisions of this chapter nust be notarized and
under oath. The notice of election to be exenpt which is

subnmtted to the departnent by the sele—proprietor—parthner—or
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officer of a corporation who is allowed to claiman exenption as

provided by this chapter nmust list the name, federal tax

i dentification nunber, social security nunber, all certified or
regi stered licenses issued pursuant to chapter 489 held by the
person seeking the exenption, a copy of relevant docunentation
as to enploynent status filed wwth the Internal Revenue Service
as specified by the departnent, a copy of the rel evant

occupational license in the primary jurisdiction of the

busi ness, and—fe+r—corporateofiicers—andpartners the

regi stration nunber of the corporation e——partnership filed with
the Division of Corporations of the Departnment of State al ong

with a copy of the stock certificate evidencing the required

owner shi p under this chapter. The notice of election to be

exenpt nust identify each sele—proprietorship—partnership—or

corporation that enploys the person electing the exenption and

must list the social security nunber or federal tax
identification nunber of each such enployer and the additiona

docunentation required by this section. In addition, the notice

of election to be exenpt nust provide that the seleproprietor-
parther—or officer electing an exenption is not entitled to

benefits under this chapter, nust provide that the el ection does

not exceed exenption limts for officers and—partnerships
provided in s. 440.02, and nust certify that any enpl oyees of

the corporation whose seleproprietor—parther—or officer
el ect s eleeting an exenption are covered by workers'

conpensation i nsurance. Upon receipt of the notice of the
el ection to be exenpt, receipt of all application fees, and a

determ nation by the departnent that the notice neets the
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requi renents of this subsection, the departnent shall issue a
certification of the election to the seleproprietor—parther—
o+ officer, unless the departnent determ nes that the
information contained in the notice is invalid. The depart nent
shall revoke a certificate of election to be exenpt from
coverage upon a determ nation by the departnent that the person
does not neet the requirenents for exenption or that the
information contained in the notice of election to be exenpt is
invalid. The certificate of election nust |ist the nane names of
t he seole—proprietorship—partnership—or corporation listed in
the request for exenption. A new certificate of election nust be
obt ai ned each time the person is enployed by a new sele
proprietorship—partnership,~ or different corporation that is
not listed on the certificate of election. A copy of the
certificate of election nust be sent to each workers'
conpensation carrier identified in the request for exenption.
Upon filing a notice of revocation of election, an asele

proprietor—partner—or officer who is a subcontractor or an
of ficer of a corporate subcontractor nust notify her or his

contractor. Upon revocation of a certificate of election of
exenption by the departnent, the departnent shall notify the
wor kers' conpensation carriers identified in the request for
exenpti on.

(4) The notice of election to be exenpt fromthe
provi sions of this chapter nmust contain a notice that clearly
states in substance the follow ng: "Any person who, know ngly
and with intent to injure, defraud, or deceive the departnent or

any enpl oyer or enployee, insurance conpany, or any other person
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purposes—program files a notice of election to be exenpt
containing any false or msleading information is guilty of a

felony of the third degree." Each person filing a notice of
el ection to be exenpt shall personally sign the notice and
attest that he or she has revi ewed, understands, and
acknowl edges the foregoing notice.

(6) A construction industry certificate of election to be
exenpt which is issued in accordance with this section shall be
valid for 2 years after the effective date stated thereon. Both
the effective date and the expiration date nust be listed on the
face of the certificate by the departnent. The construction
industry certificate nust expire at mdnight, 2 years fromits
i ssue date, as noted on the face of the exenption certificate.
Any person who has received fromthe division a construction
industry certificate of election to be exenpt which is in effect
on Decenber 31, 1998, shall file a new notice of election to be
exenpt by the last day in his or her birth nonth foll ow ng
Decenber 1, 1998. A construction industry certificate of
el ection to be exenpt may be revoked before its expiration by
t he seole—proprietor—partner—or officer for whomit was issued
or by the departnent for the reasons stated in this section. At
| east 60 days prior to the expiration date of a construction
i ndustry certificate of exenption issued after Decenber 1, 1998,
t he departnent shall send notice of the expiration date and an
application for renewal to the certificatehol der at the address
on the certificate.

(10) Each seoleproprietor—partner—or officer of a

corporation who is actively engaged in the construction industry
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and who el ects an exenption fromthis chapter shall maintain
busi ness records as specified by the division by rule, which

rul es nmust include the provision that any corporation with

exenpt officers andanypartnershipactively engaged in the
construction i ndustry w-th—exenrpt—partners nmust maintain witten

statenents of those exenpted persons affirmatively acknow edgi ng

each such individual's exenpt status.

2Pt I . el L
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(11) £33y Any corporate officer pernmtted by this chapter
to cl ai m elalmng an exenpti on vhder—this—seetion nust be |isted
on the records of this state's Secretary of State, Division of

Corporations, as a corporate officer. H-the personwho—clalns

must—be notarized— The division shall issue a stop-work order
under s. 440.107(1) to any corporation who enploys a person who

Page 30 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

832
833
834
835
836
837
838
839
840
841
842
843

845
846
847
848
849
850
851
852
853
854
855
856
857
858
859

HB 0009A 2003

clains to be exenpt as a corporate officer but who fails or
refuses to produce the docunents required under this subsection
to the division within 3 business days after the request is
made.

(12) Certificates of election to be exenpt issued under

subsection (3) shall apply only to the corporate officer nanmed

on the notice of election to be exenpt and apply only within the

scope of the business or trade listed on the notice of election

to be exenpt.

(13) Notices of election to be exenpt and certificates of

el ection to be exenpt shall be subject to revocation if, at any

time after the filing of the notice or the issuance of the

certificate, the person naned on the notice or certificate no

| onger neets the requirenents of this section for issuance of a

certificate. The departnment shall revoke a certificate at any

time for failure of the person nanmed on the certificate to neet

the requirenents of this section.

(14) An officer of a corporation who el ects exenption from

this chapter by filing a certificate of el ection under this

section nay not recover benefits or conpensati on under this

chapter. For purposes of determ ning the appropriate prem um for

wor kers' conpensation coverage, carriers may not consider any

officer of a corporation who validly neets the requirenments of

this section to be an enpl oyee.

(15) Any corporate officer who is an affiliated person

of a person who is delinguent in paying a stop-work order and

penalty assessnent order issued pursuant to s. 440.107, or owed

pursuant to a court order, is ineligible for an el ecti on of
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exenption. The stop-work order and penalty assessnent shall be

in effect against any such affiliated person. As used in this

subsection, the term"affiliated person" neans:

(a) The spouse of such other person;

(b) Any person who directly or indirectly ows or

controls, or holds with the power to vote, 10 percent or nore of

t he outstanding voting securities of such other person;

(c) Any person who directly or indirectly owns 10 percent

or nore of the outstanding voting securities that are directly

or indirectly owned, controlled, or held with the power to vote

by such ot her person;

(d) Any person or group of persons who directly or

indirectly control, are controlled by, or are under commobn

control with such other person;

(e) Any person who directly or indirectly acquires all or

substantially all of the other assets of such other person;

(f) Any officer, director, trustee, partner, owner,

manager, joint venturer, or enployee of such other person or a

person performng duties simlar to persons in such positions;

or

(g) Any person who has an officer, director, trustee,

partner, or joint venturer in commbn with such person.

Section 4. Section 440.06, Florida Statutes, is anended to
read:

440.06 Failure to secure conpensation; effect.--Every
enpl oyer who fails to secure the paynment of conpensation, as

provided in s. 440.10, by failing to neet the requirenents of
vhder—thi-s—chapter—as—provi-ded—in s. 440.38 nmay not, in any suit
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br ought agai nst himor her by an enpl oyee subject to this
chapter to recover damages for injury or death, defend such a
suit on the grounds that the injury was caused by the negligence
of a fellow servant, that the enpl oyee assuned the risk of his
or her enploynent, or that the injury was due to the conparative
negl i gence of the enpl oyee.

Section 5. FEffective January 1, 2004, section 440.077,

Florida Statutes, is anended to read:

440. 077 \Wen a corporate seleproprietor—parther—or
officer rejects chapter, effect.--An A-seole proprietor—partner—

o officer of a corporation who is pernmitted to elect an

exenption under this chapter aetively—engagedinthe
constructi-on—industry and who elects to be exenpt fromthe

provi sions of this chapter may not recover benefits under this

chapter.

Section 6. Subsections (1) and (4) of section 440.09,
Florida Statutes, are anended and paragraph (e) is added to
subsection (7) of said section, to read:

440.09 Coverage. - -

(1) The enployer nust shall pay conpensation or furnish
benefits required by this chapter if the enpl oyee suffers an

acci dental conpensable injury or death arising out of work

performed in the course and the scope of enploynent. The injury,
its occupational cause, and any resulting mani festations or
disability nmust shall be established to a reasonabl e degree of

medi cal certainty, based on anrd—by objective rel evant nedi cal

findings, and the accidental conpensable injury nust be the

maj or contributing cause of any resulting injuries. For purposes
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of this section, "major contributing cause"” neans the cause

which is nore than 50 percent responsible for the injury as

conpared to all other causes conbi ned for which treatnent or

benefits are sought. In cases involving occupati onal di sease or

repetitive exposure, both causation and sufficient exposure to

support causati on nust be proven by clear and convincing

evi dence. Pain or other subjective conplaints alone, in the

absence of objective rel evant nedical findings, are not

conpensabl e. For purposes of this section, "objective rel evant

nmedi cal findings" are those objective findings that correlate to

t he subjective conplaints of the injured enpl oyee and are

confirnmed by physical exam nation findings or diagnostic

testing. Establishment of the causal relationship between a

conpensabl e accident and injuries for conditions that are not

readi |y observabl e nust be by nedical evidence only, as

denonstrated by physical exam nation findings or diagnostic

testing. Major contributing cause nust be denonstrated by
nedi cal evidence only. Maptal—or—Rervous—iAjuri-es—oceurri-ng—as—a

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course of
enpl oynent unless the original injury is the major contributing

cause of the subsequent injury. Mjor contributing cause nmust be

denonstrat ed by nedi cal evidence only.

(b) If an injury arising out of and in the course of

enpl oyment conbines with a preexisting disease or condition to
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cause or prolong disability or need for treatnent, the enpl oyer
nmust pay conpensation or benefits required by this chapter only
to the extent that the injury arising out of and in the course

of enploynment is and remains nore than 50 percent responsible

for the injury as conpared to all other causes conbi ned and

thereafter remains the major contributing cause of the

disability or need for treatnment. Major contributing cause nust

be denonstrated by nedi cal evidence only.

(c) Death resulting froman operation by a surgeon
furni shed by the enployer for the cure of hernia as required in
S. 440.15(6)[F.S. 1981] shall for the purpose of this chapter be
considered to be a death resulting fromthe accident causing the

her ni a.

(d) If an accident happens while the enpl oyee is enpl oyed
el sewhere than in this state, which would entitle the enpl oyee
or his or her dependents to conpensation if it had happened in
this state, the enployee or his or her dependents are entitled
to conmpensation if the contract of enploynent was nade in this
state, or the enploynent was principally localized in this
state. However, if an enpl oyee receives conpensati on or danages
under the laws of any other state, the total conpensation for
the injury may not be greater than is provided in this chapter.

(4)(a) An enployee shall not be entitled to conpensation
or benefits under this chapter if any judge of conpensation
clainms, adm nistrative |aw judge, court, or jury convened in
this state determ nes that the enpl oyee has know ngly or
intentionally engaged in any of the acts described in s. 440.105

or any crimnal act for the purpose of securing workers'
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conpensation benefits. For purposes of this section, the term

"intentional " shall include, but is not limted to, pleas of

guilty or nolo contendere in crimnal matters. This section

shall apply to accidents, regardless of the date of the

accident. For injuries occurring prior to January 1, 1994, this

section shall pertain to the acts of the enpl oyee described in

s. 440.105 or crimnal activities occurring subsequent to
January 1, 1994.
(b) A judge of conpensation clains, adnm nistrative | aw

judge, or court of this state shall take judicial notice of a

finding of insurance fraud by a court of conpetent jurisdiction

and term nate or ot herw se disall ow benefits.

(c) Upon the denial of benefits in accordance with this

section, a judge of conpensation clains shall have the

jurisdiction to order any benefits payable to the enpl oyee to be

paid into the court registry or an escrow account during the

pendency of an appeal or until such tine as the tine in which to

file an appeal has expired.

(7)

(e) As a part of rebutting any presunptions under

paragraph (b), the injured worker nust prove the actual

guantitative anpunts of the drug or its netabolites as neasured

on the initial and confirnmation post-accident drug tests of the

injured worker's urine sanple and provide additional evidence

regardi ng the absence of drug influence other than the worker's

deni al of being under the influence of a drug. No drug test

conducted on a urine sanple shall be rejected as to its results
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or the presunption i nposed under paragraph (b) on the basis of

the urine being bodily fluid tested.
Section 7. Section 440.093, Florida Statutes, is created
to read:

440. 093 Mental and nervous injuries.--

(1) A nental or nervous injury due to stress, fright, or

excitement only is not an injury by accident arising out of the

enpl oynment. Nothing in this section shall be construed to all ow

for the paynent of benefits under this chapter for nental or

nervous injuries wthout an acconpanyi ng physical injury

requiring nedical treatnment. A physical injury resulting from

mental or nervous injuries unacconpani ed by physical traunma

requi ring nedical treatnent shall not be conpensabl e under this

chapter.
(2) Mental or nervous injuries occurring as a

mani festation of an injury conpensabl e under this chapter shal

be denonstrated by cl ear and convi nci ng nedi cal evidence by a

i censed psychiatrist neeting criteria established in the npst

recent edition of the diagnostic and statistical nmnual of

nmental di sorders published by the Anmerican Psychiatric

Associ ati on. The conpensabl e physical injury nmust be and renain

the maj or contributing cause of the nental or nervous condition

and t he conpensabl e physical injury as determ ned by reasonabl e

medi cal certainty nust be at | east 50 percent responsible for

the mental or nervous condition as conpared to all other

contri buting causes conbi ned. Conpensation is not payable for

the nental, psychological, or enotional injury arising out of

depression frombeing out of work or |osing enpl oynent
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opportunities, resulting froma preexisting nental,

psychol ogi cal , or enpbtional condition or due to pain or other

subj ective conplaints that cannot be substantiated by objective,

rel evant nedi cal findings.

(3) Subject to the paynent of pernmanent benefits under s.

440.15, in no event shall benefits for a conpensabl e nental or

nervous injury be paid for nore than 3 nonths after the date of

maxi nrum nedi cal i nprovenent for the injured enpl oyee' s physi cal

injury or injuries, which shall be included in the period of 104

weeks as provided in s. 440.15(2) and (4). Mental or nervous

injuries are conpensable only in accordance with the terns of

this section.

Section 8. Effective January 1, 2004, subsection (1) of
section 440.10, Florida Statutes, is anended to read:

440.10 Liability for conpensation. --

(1)(a) Every enployer coming within the provisions of this
chapt er —ncluding—any—brought —wthin the chapter by waiver—of
execlusi-on—or—of—exenption- shall be liable for, and shal

secure, the paynent to his or her enployees, or any physician,
surgeon, or pharmaci st providing services under the provisions
of s. 440.13, of the conpensation payabl e under ss. 440. 13,
440. 15, and 440.16. Any contractor or subcontractor who engages
in any public or private construction in the state shall secure
and mai ntain conpensation for his or her enployees under this
chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of his
or her contract work to a subcontractor or subcontractors, al

of the enpl oyees of such contractor and subcontractor or
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subcontractors engaged on such contract work shall be deened to
be enpl oyed in one and the sane business or establishnent, ;- and
the contractor shall be liable for, and shall secure, the
paynent of conpensation to all such enpl oyees, except to

enpl oyees of a subcontractor who has secured such paynent.

(c) A contractor shall may require a subcontractor to
provi de evi dence of workers' conpensation insurance er—a——copy—-of
hi-s—or—her—certificateof election A subcontractor who is a
corporation and has an officer who el ects eleeting to be exenpt

as pernmtted under this chapter a—seleproprietor—partner—or

ofHcer—of—a——corporation shall provide a copy of his or her
certificate of exenption eleetion to the contractor.

(dyl1. If a contractor becomnes liable for the paynent of
conpensation to the enpl oyees of a subcontractor who has failed
to secure such paynent in violation of s. 440.38, the contractor
or other third-party payor shall be entitled to recover fromthe
subcontractor all benefits paid or payable plus interest unless
the contractor and subcontractor have agreed in witing that the
contractor will provide coverage.

2. If a contractor or third-party payor becones liable for

t he paynent of conpensation to the corporate officer enployee of

a subcontractor who i s aetively engaged in the construction

i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe clai mant —partnership— or
corporation all benefits paid or payable plus interest, unless
the contractor and the subcontractor have agreed in witing that

the contractor will provide coverage.
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(e) A subcontractor providing services in conjunction with

a contractor on the sanme project or contract work is not |iable

for the paynment of conpensation to the enpl oyees of another

subcontractor or the contractor on such contract work and i s pet

protected by the exclusiveness-of-liability provisions of s.
440. 11 from any action at law or in admralty on account of
injury to an ef—sueh enpl oyee of another subcontractor, or of

the contractor, provided that:

1. The subcontractor has secured workers' conpensation

i nsurance for its enployees or the contractor has secured such

i nsurance on behalf of the subcontractor and its enpl oyees in

accordance with paragraph (b); and

2. The subcontractor's own gross negligence was not the

maj or contributing cause of the injury.

(f) If an enployer fails to secure conpensation as
required by this chapter, the departnent shall wmay assess
agai nst the enployer a penalty not to exceed $5,000 for each
enpl oyee of that enployer who is classified by the enpl oyer as
an i ndependent contractor but who is found by the departnent to
not nmeet the criteria for an i ndependent contractor that are set
forth in s. 440.02. The division shall adopt rules to adm nister
t he provisions of this paragraph.

(g) Subject to s. 440.38, any enpl oyer who has enpl oyees

engaged in work in this state shall obtain a Florida policy or

endorsenent for such enpl oyees which utilizes Florida class

codes, rates, rules, and manuals that are in conpliance with and

approved under the provisions of this chapter and the Florida

| nsurance Code. Failure to conply with this paragraph is a
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fel ony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. The departnent shall adopt

rules for construction industry and nonconstruction-i ndustry

enpl oyers with regard to the activities that define what

constitutes being "engaged in work" in this state, using the

foll ow ng standards:

1. For enployees of nonconstruction-industry enpl oyers who

have their headquarters outside of Florida and al so operate in

Fl orida and who are routinely crossing state lines, but usually

return to their hones each night, the enpl oyee shall be assigned

to the headquarters' state. However, the construction industry

enpl oyees perform ng new construction or alterations in Florida

shal | be assigned to Florida even if the enpl oyees return to

their hone state each night.

2. The payroll of executive supervisors who nay visit a

Fl orida | ocation but who are not in direct charge of a Florida

| ocation shall be assigned to the state in which the

headquarters is | ocated.

3. For construction contractors who nmaintain a permnent

staff of enployees and superintendents, if any of these

enpl oyees or superintendents are assigned to a job that is

|ocated in Florida, either for the duration of the job or any

portion thereof, their payroll shall be assigned to Florida

rat her than headquarters' state.

4. Enpl oyees who are hired for a specific project in

Florida shall be assigned to Florida. Fer—purposes—of—this
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1158 Section 9. Section 440.1025, Florida Statutes, is anended
1159| to read:

1160 440. 1025 Consideration—of—publiec Enpl oyer workpl ace safety

1161 programin rate-setting; programrequirenents; rulenaking. —

1162 (1) For a public or private enployer to be eligible for

1163| receipt of specific identifiable consideration under s. 627.0915
1164 for a workplace safety programin the setting of rates, the
1165 publ€ enpl oyer must have a workpl ace safety program At a

1166/ mnimum the program nust include a witten safety policy and
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safety rules, and nmake provision for safety inspections,

preventative mai ntenance, safety training, first-aid, accident

i nvestigation, and necessary recordkeepi ng. Fer—purposes—ofthis

sal-ary—wages—or—other—+remuneration— The division may adopt
promulgate rules for insurers to utilize in determ ning pubbe

enpl oyer conpliance with the requirenents of this section.

(2) The division shall publicize on the Internet, and

shal |l encourage insurers to publicize, the availability of free

saf ety consultation services and safety program resources.
Section 10. Section 440.103, Florida Statutes, is anended

to read:
440.103 Building permts; identification of m ninmum

prem um pol i cy. - - Except—as—otherw-se—provi-ded—in—thi-s—chapter-

Every enpl oyer shall, as a condition to applying for and

receiving a building permt, show proof and certify to the

permit issuer that it has secured conpensation for its enpl oyees
under this chapter as provided in ss. 440.10 and 440. 38. Such

proof of conpensation nust be evidenced by a certificate of

coverage issued by the carrier, a valid exenption certificate
approved by the departnment er—theformer—Div-sion—of \brkers—

or a copy of the enployer's authority to self-insure and shal
be presented each tinme the enployer applies for a building
permt. As provided in s. 627.413(5), each certificate of
coverage nmust show, on its face, whether or not coverage is

secured under the mnimum prem um provisions of rules adopted by
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rating organi zations licensed by the departnent. The words
"“m ni mum prem um policy" or equival ent |anguage shall be typed,
printed, stanped, or |egibly handwitten.

Section 11. Section 440.105, Florida Statutes, is anended
to read:

440. 105 Prohibited activities; reports; penalties;
[imtations. --

(1)(a) Any insurance carrier, any individual self-insured,
any commercial or group self-insurance fund, any professional
practitioner licensed or regulated by the Departnent of Health
Business—andProfessional—Regulation, except as ot herw se
provi ded by | aw, any nedical review conmttee as defined in s.
766. 101, any private nedical review comrttee, and any insurer,
agent, or other person |icensed under the insurance code, or any
enpl oyee thereof, having know edge or who believes that a
fraudul ent act or any other act or practice which, upon
conviction, constitutes a felony or m sdeneanor under this
chapter is being or has been comritted shall send to the
Di vision of |Insurance Fraud, Bureau of Wrkers' Conpensation
Fraud, a report or information pertinent to such know edge or
belief and such additional information relative thereto as the
bureau may require. The bureau shall review such information or
reports and sel ect such information or reports as, inits
judgment, may require further investigation. It shall then cause
an i ndependent exam nation of the facts surroundi ng such
information or report to be made to determ ne the extent, if
any, to which a fraudul ent act or any other act or practice

whi ch, upon conviction, constitutes a felony or a m sdeneanor
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under this chapter is being commtted. The bureau shall report
any alleged violations of |aw which its investigations disclose
to the appropriate |licensing agency and state attorney or other
prosecuti ng agency having jurisdiction with respect to any such
violations of this chapter. If prosecution by the state attorney
or other prosecuting agency having jurisdiction wwth respect to
such violation is not begun within 60 days of the bureau's
report, the state attorney or other prosecuting agency having
jurisdiction with respect to such violation shall informthe
bureau of the reasons for the |ack of prosecution.

(b) In the absence of fraud or bad faith, a person is not
subject to civil liability for libel, slander, or any other
relevant tort by virtue of filing reports, w thout nalice, or
furni shing other information, without malice, required by this
section or required by the bureau, and no civil cause of action
of any nature shall arise against such person:

1. For any information relating to suspected fraudul ent
acts furnished to or received fromlaw enforcenent officials,
their agents, or enpl oyees;

2. For any information relating to suspected fraudul ent
acts furnished to or received from ot her persons subject to the
provi sions of this chapter; or

3. For any such information relating to suspected
fraudul ent acts furnished in reports to the bureau, or the
Nati onal Association of |Insurance Conmm ssioners.

(2) Whoever violates any provision of this subsection
commts a m sdenmeanor of the first seeend degree, punishable as
provided in s. 775.082 or s. 775.083.
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(a) It shall be unlawful for any enployer to know ngly:

1. Coerce or attenpt to coerce, as a precondition to
enpl oyment or otherwi se, an enployee to obtain a certificate of
el ection of exenption pursuant to s. 440. 05.

2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enpl oyee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
personnel action agai nst any enpl oyee for disclosing information
to the departnent or any |aw enforcenent agency relating to any
vi ol ati on or suspected violation of any of the provisions of
this chapter or rules pronul gated hereunder

4. Violate a stop-work order issued by the departnent
pursuant to s. 440.107.

(b) It shall be unlawful for any insurance entity to
revoke or cancel a workers' conpensation insurance policy or
menber shi p because an enpl oyer has returned an enpl oyee to work
or hired an enpl oyee who has filed a workers' conpensation
claim

(3) \Whoever violates any provision of this subsection
commts a m sdeneanor of the first degree, puni shable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to know ngly
fail to update applications for coverage as required by s.

440. 381(1) and departnent ef—tnsurance rules within 7 days after

the reporting date for any change in the required infornation,

or to post notice of coverage pursuant to s. 440. 40.
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(b) It is unlawful for any attorney or other person, in
his or her individual capacity or in his or her capacity as a
public or private enployee, or for any firm corporation,
partnership, or association to receive any fee or other
consideration or any gratuity froma person on account of
services rendered for a person in connection with any
proceedi ngs arising under this chapter, unless such fee,
consi deration, or gratuity is approved by a judge of
conpensation clains or by the Deputy Chief Judge of Conpensation
Cl ai ns.

(4) WWoever violates any provision of this subsection
comm ts insurance fraud, punishable as provided in paragraph
(f).

(a) It shall be unlawful for any enployer to know ngly:

1. Present or cause to be presented any fal se, fraudul ent,
or msleading oral or witten statenent to any person as
evi dence of conpliance with s. 440. 38.

2. Make a deduction fromthe pay of any enployee entitled
to the benefits of this chapter for the purpose of requiring the
enpl oyee to pay any portion of prem um paid by the enployer to a
carrier or to contribute to a benefit fund or departnent
mai nt ai ned by such enployer for the purpose of providing
conpensation or nedi cal services and supplies as required by
this chapter.

3. Fail to secure paynent of conpensation if required to
do so by this chapter

(b) It shall be unlawful for any person:
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1. To know ngly nmake, or cause to be nmade, any fal se,
fraudul ent, or msleading oral or witten statenent for the
pur pose of obtaining or denying any benefit or paynment under
this chapter.

2. To present or cause to be presented any witten or oral
statenent as part of, or in support of, a claimfor paynent or
ot her benefit pursuant to any provision of this chapter, know ng
t hat such statenent contains any fal se, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing material to
such claim

3. To prepare or cause to be prepared any witten or ora
statenment that is intended to be presented to any enpl oyer,

i nsurance conpany, or self-insured programin connection wth,
or in support of, any claimfor paynent or other benefit
pursuant to any provision of this chapter, know ng that such
statenent contains any false, inconplete, or msleading

i nformati on concerning any fact or thing material to such claim

4. To know ngly assist, conspire with, or urge any person
to engage in activity prohibited by this section.

5. To knowi ngly nmake any fal se, fraudulent, or m sleading
oral or witten statenent, or to knowngly omt or concea
material information, required by s. 440.185 or s. 440.381, for
t he purpose of obtaining workers' conpensation coverage or for
t he purpose of avoiding, delaying, or dimnishing the anmount of
payment of any workers' conpensation prem uns.

6. To knowi ngly m srepresent or conceal payroll,
classification of workers, or information regardi ng an

enpl oyer's 1 oss history which would be material to the
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conputati on and application of an experience rating nodification
factor for the purpose of avoiding or dimnishing the anount of
paynent of any workers' conpensation prem uns.

7. To knowi ngly present or cause to be presented any
fal se, fraudulent, or m sleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38, as evidence
of eligibility for a certificate of exenption under s. 440.05.

8. To knowingly violate a stop-work order issued by the

department pursuant to s. 440. 107.

9. To knowi ngly present or cause to be presented any

fal se, fraudulent, or msleading oral or witten statenent to

any person as evidence of identity for the purpose of obtaining

enpl oynment or filing or supporting a claimfor workers'

conpensation benefits.

(c) It shall be unlawful for any physician |icensed under
chapter 458, osteopathic physician |icensed under chapter 459,
chiropractic physician |licensed under chapter 460, podiatric
physi cian |icensed under chapter 461, optonetric physician
I icensed under chapter 463, or any other practitioner |icensed
under the laws of this state to knowingly and willfully assist,
conspire with, or urge any person to fraudulently violate any of
t he provisions of this chapter.

(d) It shall be unlawful for any person or governmental
entity licensed under chapter 395 to maintain or operate a
hospital in such a manner so that such person or governnenta
entity knowngly and willfully allows the use of the facilities
of such hospital by any person, in a schenme or conspiracy to

fraudul ently violate any of the provisions of this chapter.
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(e) It shall be unlawful for any attorney or other person,
in his or her individual capacity or in his or her capacity as a
public or private enployee, or any firm corporation,
partnership, or association, to know ngly assist, conspire wth,
or urge any person to fraudulently violate any of the provisions
of this chapter

(f) If the nonetary val ue amsunt of any elaimor—workers—
conpensati-on—i-nsurance—prem-uminvelved—in—-any violation of this

subsecti on:

1. 1s less than $20,000, the offender commits a felony of
the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |s $20,000 or nore, but |less than $100, 000, the
of fender commts a felony of the second degree, punishable as
provided in s. 775.082,. 775.083, or s. 775.084.

3. Is $100,000 or nore, the offender comts a felony of
the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(5) It shall be unlawful for any attorney or other person,
in his or her individual capacity or in his or her capacity as a
public or private enployee or for any firm corporation,
partnership, or association, to unlawfully solicit any business
in and about city or county hospitals, courts, or any public
institution or public place; in and about private hospitals or
sanitariunms; in and about any private institution; or upon
private property of any character whatsoever for the purpose of
maki ng wor kers' conpensation clains. Wioever viol ates any

provi sion of this subsection coormits a felony of the second
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third degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.085.

(6) This section shall not be construed to preclude the
applicability of any other provision of crimnal |awthat

applies or may apply to any transacti on.

(7)68)> An injured enployee or any other party nmaking a

cl ai munder this chapter shall provide his or her persona

signature attesting that he or she has revi ewed, understands,

and acknow edges AH—elaimfornms—as—providedforinthischapter
shall—contain—anotice thatclearly statesin-substance the

followi ng statenent: "Any person who, knowi ngly and with intent

to injure, defraud, or deceive any enployer or enployee,

i nsurance conpany, or self-insured program files a statenent of
cl ai mcontaining any false or msleading information commts

i nsurance fraud, punishable as provided in s. 817.234." |f the
injured enpl oyee or other party refuses to sign the docunment

attesti ng Each—elatmant—shall—personallby—signtheelatmformand

attest that he or she has revi ewed, understands, and

acknow edges the statenent, benefits or paynents under this

chapter shall be suspended until such signature is obtained
: . o

Section 12. Subsection (3) of section 440.1051, Florida
Statutes, is anmended to read:
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440. 1051 Fraud reports; civil inmunity; crimnal
penal ties. --

(2) Any person who reports workers' conpensation fraud to
t he di vision under subsection (1) is immune fromcivil liability
for doing so, and the person or entity alleged to have comm tted
the fraud may not retaliate against himor her for providing
such report, unless the person making the report knows it to be
fal se.

(3) A person who calls and, know ngly and falsely, reports
wor kers' conpensation fraud or who, in violation of subsection
(2) retaliates against a person for nmaking such report, commits
rs—guity—of a fel ony msdemeanor of the third H+st degree,
puni shabl e as provided in s. 775.082, e~ s. 775.083, or s.

775. 084 beth.

Section 13. Section 440.107, Florida Statutes, is anmended
to read:

440.107 Departnent powers to enforce enployer conpliance
wi th coverage requirenents. --

(1) The Legislature finds that the failure of an enpl oyer
to conply with the workers' conpensation coverage requirenents

under this chapter poses an i mmedi ate danger to public health,

safety, and wel fare. Fhe lLegislature authorizes the departrent

a aVaaa a Q alasa N a A N a¥a’ AO a aVlasa¥ala ON

(2) For the purposes of this section, "securing the

paynent of workers' conpensation"” neans obtai ni ng coverage that

neets the requirenents of this chapter and the Florida | nsurance
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Code. However, if at any tinme an enpl oyer naterially understates

or conceals payroll, materially m srepresents or conceal s

enpl oyee duties so as to avoid proper classification for prem um

cal culations, or materially m srepresents or conceal s

informati on pertinent to the conputation and application of an

experience rating nodification factor, such enpl oyer shall be

deened to have failed to secure paynent of workers' conpensation

and shall be subject to the sanctions set forth in this section.

A stop-work order issued because an enpl oyer is deened to have

failed to secure the paynent of workers' conpensation required

under this chapter because the enpl oyer has naterially

understated or conceal ed payroll, materially m srepresented or

conceal ed enpl oyee duties so as to avoid proper classification

for premumcal culations, or materially m srepresented or

conceal ed informati on pertinent to the conputati on and

application of an experience rating nodification factor shal

have no effect upon an enployer's or carrier's duty to provide

benefits under this chapter or upon any of the enployer's or

carrier's rights and defenses under this chapter, including

excl usi ve renedy. Fhe-departrent—anditsauthorized

representatives may-—enter—and-inspect—anyplace of business—at-
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(3) The departnent shall enforce workers' conpensation

coverage requirenents, including the requirenment that the

enpl oyer secure the paynent of workers' conpensation, and the

requi renent that the enpl oyer provide the carrier with

information to accurately determ ne payroll and correctly assign

classification codes. In addition to any other powers under this

chapter, the departnent shall have the power to:

(a) Conduct investigations for the purpose of ensuring

enpl oyer conpli ance.

(b) Enter and inspect any place of business at any

reasonable tine for the purpose of investigating enpl oyer

conpl i ance.

(c) Exam ne and copy business records.

(d) Adm nister oaths and affirmations.

(e) Certify to official acts

(f) Issue and serve subpoenas for attendance of w tnesses

or production of business records, books, papers,

correspondence, nenoranda, and other records
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(g) |Issue stop-work orders, penalty assessnment orders, and

any ot her orders necessary for the adnmnistration of this

secti on.

(h) Enforce the terns of a stop-work order

(i) Levy and pursue actions to recover penalties

(j) Seek injunctions and other appropriate relief. {na

(4) The departnent shall designhate representati ves who may

serve subpoenas and ot her process of the departnment issued under

this section.

(5) The departnent shall specify by rule the business

records that enpl oyers nust maintain and produce to conply with

this section.

(6)4)> |If a person has refused to obey a subpoena to
appear before the departnent or its authorized representative or
and produce evidence requested by the departnent or to give
testinony about the matter that is under investigation, a court
has jurisdiction to issue an order requiring conpliance with the
subpoena if the court has jurisdiction in the geographical area
where the inquiry is being carried on or in the area where the
person who has refused the subpoena is found, resides, or
transacts business. Failure to obey such a court order may be

puni shed by the court as contenpt, either civilly or crimnally.
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Costs, including reasonable attorney's fees, incurred by the

departnent to obtain an order granting, in whole or in part, a

petition to enforce a subpoena or a subpoena duces tecum shal

be taxed agai nst the subpoenaed party.
(7)(a)£5 \Whenever the departnent determ nes that an

enpl oyer who is required to secure the paynent to his or her

enpl oyees of the conpensation provided for by this chapter has

failed to secure the paynment of workers' conpensation required

by this chapter or produce the required business records under

subsection (5) within 5 business days after recei pt of the

witten request of the departnment de—se, such failure shall be

deened an i medi ate serious danger to public health, safety, or
wel fare sufficient to justify service by the departnment of a

stop-work order on the enployer, requiring the cessation of al

busi ness operations at—theplace—of—enployrent—orjob—-site. If
t he departnent dind-sion nmakes such a determ nation, the

depart ment dinsston shall issue a stop-work order within 72
hours. The order shall take effect when served upon the date—of

servi-ce—upon—the enployer or, for a particular enployer

wor ksite, when served at that worksite. In addition to serving a

stop-work order, which shall be effective immediately, at a

particular worksite, the departnent shall inmmediately proceed

with service upon the enpl oyer which shall be effective upon al

enpl oyer worksites in the state. A stop-work order may be served

with regard to an enployer's worksite by posting a copy of the

stop-work order in a conspicuous |ocation at such site. The

order shall remain in effect until the departnment issues an

order rel easing the stop-work order upon a finding that the
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enpl oyer has conme into conpliance with the coverage requirenents

of this chapter and has paid any penalty assessed under this

section. The departnment nay require an enployer who is found to

have failed to conply with the coverage requirenents of s.

440.38 to file with the departnent, as a condition of rel ease

froma stop-work order, periodic reports that denonstrate the

enpl oyer's conti nued conpliance with this chapter for a

probati onary period that shall not exceed 2 years. The

departnent shall by rule specify the reports required and the

time for filing under this subsecti on,—unless—the—enployer

 d . ot he_d -

(b) Stop-work orders and penalty assessnent orders issued

under this section against a corporation, partnership, or sole

proprietorship shall be in effect against any successor

corporation or business entity that has one or nore of the sane

principals or officers as the corporation or partnership agai nst

whi ch the stop-work order was issued and i s engaged in the sanme

or related enterprise.

(c) The departnent shall assess a penalty of $1, 000 per

day agai nst an enpl oyer for each day that the enpl oyer conducts

busi ness operations that are in violation of a stop-work order.

(d)1. In addition to any penalty, stop-work order, or

i njunction, the departnent shall assess agai nst any enpl oyer who
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has failed to secure the paynent of conpensation as required by

this chapter a penalty equal to 1.5 tines the anount the

enpl oyer woul d have paid in prem um when appl yi ng approved

manual rates to the enpl oyer's payroll during periods for which

it failed to secure the paynent of workers' conpensation

required by this chapter within the preceding 3-year period or
$1, 000, whichever is greater.

2. Any subsequent violation within 5 years after the nost

recent violation shall, in addition to the penalties set forth

in this subsection, be deemed a knowi hg act within the neaning
of s. 440.105.
(e) Wien an enployer fails to provide business records

sufficient to enable the departnment to deternmi ne the enpl oyer's

payroll for the period requested for the calculation of the

penalty provided in paragraph (d), for penalty cal cul ati on

pur poses, the inputed weekly payroll for each enpl oyee,

corporate officer, sole proprietor, or partner shall be the

st at ewi de average weekly wage as defined in s. 440.12(2)

multiplied by 1.5.

(f) In addition to any other penalties provided for in

this chapter, the departnent nay assess agai nst the enpl oyer a

penalty of $5,000 for each enpl oyee of that enpl oyer who the

enpl oyer represents to the departnent or carrier as an

i ndependent contractor but who is determ ned by the departnent

not to be an i ndependent contractor as defined in s. 440.02.
(8)€(6)> In addition to the issuance of a stop-work order

under subsection (7), the departnment may file a conplaint in the

circuit court in and for Leon County to enjoin any enployers~ who
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1612| has failed to secure the paynent of workers' conpensation as

1613| required by this chapter~ from enpl oying individuals and from
1614 conducting business until the enpl oyer presents evidence

1615 satisfactory to the departnent of having secured the paynent of
1616/ workers' feor conpensation required by this chapter and pays a

1617| civil penalty assessed by teo the departnent under this section-
1618
1619
1620
1621
1622
1623
1624
1625
1626
1627
1628
1629
1630
1631
1632
1633
1634
1635
1636
1637
1638| o 1 percentperrmpnth— The departnent dirvsion shall adopt

1639| rules to adm nister this section.
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(10) 8 The departnment may bring an action in circuit
court to recover penalties assessed under this section,
including any interest owed to the departnment pursuant to this
section. In any action brought by the departnent pursuant to
this section in which it prevails, the circuit court shall award
costs, including the reasonable costs of investigation and a
reasonabl e attorney' s fee.

(11) ¢9 Any judgnent obtained by the departnment and any
penalty due pursuant to the service of a stop-work order or
ot herwi se due under this section shall, until collected,
constitute a lien upon the entire interest of the enployer,
| egal or equitable, in any property, real or personal, tangible
or intangi ble; however, such lien is subordinate to clains for
unpai d wages and any prior recorded liens, and a lien created by
this section is not valid agai nst any person who, subsequent to
such lien and in good faith and for value, purchases real or
personal property from such enpl oyer or becones the nortgagee on
real or personal property of such enpl oyer, or against a
subsequent attaching creditor, unless, with respect to real
estate of the enployer, a notice of the lien is recorded in the
public records of the county where the real estate is |ocated,
and with respect to personal property of the enployer, the
notice is recorded with the Secretary of State.

(12) (36 Any law enforcenent agency in the state nmay, at
t he request of the department, render any assi stance necessary
to carry out the provisions of this section, including, but not

limted to, preventing any enpl oyee or other person from
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remai ning at a place of enploynent or job site after a stop-work
order or injunction has taken effect.

(13) (23 Agency action Aetiens by the departnent under
this section, if contested, nust be contested as provided in

chapter 120. Al e+ penalties assessed by the departnent mnust
be paid into the Wrrkers' Conpensation Adm nistration Trust
Fund.

(14) 22y |If the departnment dirvsion finds that an enpl oyer

who is certified or registered under part | or part Il of
chapter 489 and who is required to secure the paynment of
wor kers' the conpensation under preowvidedfor—by this chapter to
his or her enployees has failed to do so, the departnent
div-sion shall imrediately notify the Departnent of Business and
Pr of essi onal Regul ati on.

Section 14. Subsections (1) and (3) of section 440.11,
Florida Statutes, are anended to read:

440. 11 Exclusiveness of liability.--
(1) The liability of an enployer prescribed in s. 440.10
shal | be exclusive and in place of all other liability,

including vicarious liability, of such enployer to any third-

party tortfeasor and to the enpl oyee, the |l egal representative
t hereof , husband or wife, parents, dependents, next of kin, and

anyone otherwi se entitled to recover danmages from such enpl oyer
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at law or in admralty on account of such injury or death,

except as follows: that

(a) If an enployer fails to secure paynent of conpensation
as required by this chapter, an injured enployee, or the |egal
representative thereof in case death results fromthe injury,
may el ect to claimconpensation under this chapter or to
mai ntain an action at lawor in admralty for damages on account
of such injury or death. In such action the defendant may not
pl ead as a defense that the injury was caused by negligence of a
fell ow enpl oyee, that the enployee assuned the risk of the
enpl oynent, or that the injury was due to the conparative
negl i gence of the enpl oyee.

(b) Wen an enployer commits an intentional tort that

causes the injury or death of the enpl oyee. For purposes of this

paragraph, an enployer's actions shall be deenmed to constitute

an intentional tort and not an accident only when the enpl oyee

proves, by clear and convincing evidence, that:

1. The enpl oyer deliberately intended to injure the

enpl oyee; or

2. The enpl oyer engaged in conduct that the enpl oyer knew,

based on prior simlar accidents or on explicit warnings

specifically identifying a known danger, was certain to result

ininjury or death to the enpl oyee, and the enpl oyee was not

aware of the risk because the danger was not apparent and the

enpl oyer deliberately conceal ed or m srepresented the danger so

as to prevent the enployee fromexercising infornmed judgnent

about whether to performthe work.
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The sanme immunities fromliability enjoyed by an enpl oyer shal
extend as well to each enpl oyee of the enpl oyer when such
enpl oyee is acting in furtherance of the enployer's business and
the injured enployee is entitled to receive benefits under this
chapter. Such fellow-enployee imunities shall not be applicable
to an enpl oyee who acts, with respect to a fellow enpl oyee, with
wi |l ful and wanton di sregard or unprovoked physical aggression
or with gross negligence when such acts result in injury or
death or such acts proximately cause such injury or death, nor
shall such inmunities be applicable to enpl oyees of the sane
enpl oyer when each is operating in the furtherance of the
enpl oyer' s busi ness but they are assigned primarily to unrel ated
works within private or public enploynment. The sanme i munity
provi si ons enjoyed by an enpl oyer shall also apply to any sole
proprietor, partner, corporate officer or director, supervisor,
or other person who in the course and scope of his or her duties
acts in a managerial or policymaking capacity and the conduct
whi ch caused the alleged injury arose within the course and
scope of said managerial or policymaking duties and was not a
violation of a |law, whether or not a violation was charged, for
whi ch t he maxi mum penalty which may be i nposed does not exceed
60 days' inprisonnment as set forth in s. 775.082. The imunity
fromliability provided in this subsection extends to county
governments with respect to enpl oyees of county constitutional
of fi cers whose offices are funded by the board of county
conm ssi oners.

(3) An enployer's workers' conpensation carrier, service

agent, or safety consultant shall not be liable as a third-party
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tortfeasor to enpl oyees of the enpl oyer or enpl oyees of its

subcontractors for assisting the enployer and its

subcontractors, if any, in carrying out the enployer's rights

and responsibilities under this chapter by furnishing any safety
i nspection, safety consultative service, or other safety service
incidental to the workers' conpensation or enployers' liability
coverage or to the workers' conpensation or enployer's liability

servicing contract. Wthout limtation, a safety consultant nay

include an owner, as defined in chapter 713, or an owner's

related, affiliated, or subsidiary conpani es and t he enpl oyees

of each. The exclusion fromliability under this subsection
shall not apply in any case in which injury or death is
proxi mately caused by the willful and unprovoked physi cal
aggression, or by the negligent operation of a notor vehicle, by
enpl oyees, officers, or directors of the enployer's workers'
conpensation carrier, service agent, or safety consultant.

Section 15. Section 440.13, Florida Statutes, is anended
to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(1) DEFINITIONS. --As used in this section, the term

(a) "Alternate nedical care" neans a change in treatnent
or health care provider

(b) "Attendant care" neans care rendered by trained
prof essi onal attendants which is beyond the scope of househol d
duties. Famly nenbers nmay provi de nonprofessional attendant
care, but may not be conpensated under this chapter for care

that falls within the scope of household duties and ot her
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services normally and gratuitously provided by fam |y nenbers.
"Fam |y nmenber"” neans a spouse, father, nother, brother, sister,
child, grandchild, father-in-law, nother-in-law, aunt, or uncle.

(c) "Carrier" neans, for purposes of this section,

i nsurance carrier, self-insurance fund or individually self-
i nsured enpl oyer, or assessable nutual insurer.

(d) "Catastrophic injury” neans an injury as defined in s.
440. 02.

(e) "Certified health care provider" neans a health care
provi der who has been certified by the agency or who has entered
an agreenent with a |licensed managed care organi zation to
provide treatnent to injured workers under this section.
Certification of such health care provider nust include
docunentation that the health care provider has read and is
famliar with the portions of the statute, inpairment guides,

practice paraneters, protocols of treatnent, and rul es which

govern the provision of renedial treatnent, care, and
att endance.

(f) "Conpensable" neans a determ nation by a carrier or
j udge of conpensation clains that a condition suffered by an
enpl oyee results froman injury arising out of and in the course
of enpl oynent.

(g) "Emergency services and care" means emnergency services
and care as defined in s. 395.002.

(h) "Health care facility" nmeans any hospital |icensed
under chapter 395 and any health care institution |icensed under
chapt er 400.
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(i) "Health care provider" means a physician or any
recogni zed practitioner who provides skilled services pursuant
to a prescription or under the supervision or direction of a
physi ci an and who has been certified by the agency as a health
care provider. The term"health care provider" includes a health
care facility.

(j) "Independent nedi cal exam ner" means a physi ci an
sel ected by either an enployee or a carrier to render one or
nor e i ndependent nedi cal exam nations in connection with a
di spute arising under this chapter

(k) "lIndependent nedi cal exam nation"” neans an objective
evaluation of the injured enployee' s nedical condition,
including, but not limted to, inpairnent or work status,
perfornmed by a physician or an expert nedical advisor at the
request of a party, a judge of conpensation clains, or the
agency to assist in the resolution of a dispute arising under
this chapter.

(1) "lInstance of overutilization" nmeans a specific
i nappropriate service or |evel of service provided to an injured

enpl oyee that includes the provision of treatnent in excess of

est abl i shed practice paraneters and protocols of treatnent

established in accordance with this chapter.

(m "Medically necessary” or "nedical necessity" neans any

medi cal service or nedical supply which is used to identify or
treat an illness or injury, is appropriate to the patient's

di agnosi s and status of recovery, and is consistent with the

| ocation of service, the |l evel of care provided, and applicable

practice paraneters. The service should be w dely accepted anong
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practicing health care providers, based on scientific criteria,
and determ ned to be reasonably safe. The service nust not be of

an experinmental, investigative, or research nature,—except—n

(n) "Medicine" nmeans a drug prescribed by an authorized

health care provider and includes only generic drugs or single-
source patented drugs for which there is no generic equival ent,
unl ess the authorized health care provider wites or states that
t he brand-name drug as defined in s. 465.025 is nedically
necessary, or is a drug appearing on the schedul e of drugs
created pursuant to s. 465.025(6), or is available at a cost

| ower than its generic equivalent.

(o) "Palliative care" neans noncurative nedical services
that mtigate the conditions, effects, or pain of an injury.

(p) "Pattern or practice of overutilization" neans
repetition of instances of overutilization wthin a specific
nmedi cal case or nultiple cases by a single health care provider.

(q) "Peer review' neans an eval uation by two or nore
physi cians |icensed under the sane authority and with the sane
or simlar specialty as the physician under review, of the
appropri ateness, quality, and cost of health care and health
services provided to a patient, based on nedically accepted

st andar ds.
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(r) "Physician" or "doctor" neans a physician |icensed
under chapter 458, an osteopathic physician |icensed under
chapter 459, a chiropractic physician |licensed under chapter
460, a podiatric physician licensed under chapter 461, an
optonetrist |icensed under chapter 463, or a dentist |licensed
under chapter 466, each of whom nust be certified by the agency
as a health care provider.

(s) "Reinbursenment dispute” means any di sagreenent between
a health care provider or health care facility and carrier
concerni ng paynent for medical treatnent.

(t) "uUtilization control"” neans a systematic process of
i npl ementi ng nmeasures that assure overall managenent and cost

contai nnment of services delivered, including conpliance with

practice paraneters and protocols of treatnent as provided for

in this chapter

(u) "Utilization review neans the evaluation of the
appropri ateness of both the level and the quality of health care
and health services provided to a patient, including, but not
limted to, evaluation of the appropriateness of treatnent,
hospitalization, or office visits based on nedically accepted
standards. Such eval uati on nust be acconplished by neans of a
systemthat identifies the utilization of medical services based

on practice paraneters and protocols of treatnent as provided

for in this chapter pedicallyaccepted-standards—as—established
I i cal | " g . oy I
i I I ow Y : I
: : L : I _
(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -
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(a) Subject to the limtations specified el sewhere in this
chapter, the enployer shall furnish to the enpl oyee such
nedi cal | y necessary renedi al treatnent, care, and attendance for
such period as the nature of the injury or the process of

recovery may require, which is in accordance with established

practice paraneters and protocols of treatnent as provided for

in this chapter, including nedicines, nedical supplies, durable

nmedi cal equi prent, orthoses, prostheses, and other nedically
necessary apparatus. Renedial treatnent, care, and attendance,

i ncl udi ng wor k- hardeni ng prograns or pai h- managenent prograns
accredited by the Conm ssion on Accreditation of Rehabilitation
Facilities or Joint Comm ssion on the Accreditation of Health
Organi zati ons or pai n-nmanagenent prograns affiliated with

medi cal schools, shall be considered as covered treatnment only

when such care is given based on a referral by a physician as

defined in this chapter. Each+tacitty—shall—maintalnoutcone

no—tater—thanOctoeber—1,—1994— Medi cal ly necessary treatnent,
care, and attendance does not include chiropractic services in
excess of 24 18 treatnments or rendered 12 8 weeks beyond the
date of the initial chiropractic treatnent, whichever cones
first, unless the carrier authorizes additional treatnent or the

enpl oyee i s catastrophically injured.
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(b) The enpl oyer shall provide appropriate professional or
nonpr of essi onal attendant care perforned only at the direction
and control of a physician when such care is nedically

necessary. The physician shall prescribe such care in witing.

The enpl oyer or carrier shall not be responsible for such care

until the prescription for attendant care is received by the

enpl oyer and carrier, which shall specify the tinme periods for

such care, the level of care required, and the type of

assi stance required. A prescription for attendant care shall not

prescri be such care retroactively. The val ue of nonprof essi onal

attendant care provided by a famly nenber nust be determ ned as
fol | ows:

1. If the fam |y nenber is not enployed or if the fanmly

menber is enployed and is providing attendant care services

during hours that he or she is not engaged in enploynent, the

per-hour val ue equals the federal m ninmum hourly wage.

2. If the famly nmenber is enployed and elects to | eave
t hat enpl oynment to provide attendant or custodial care, the per-
hour value of that care equals the per-hour value of the famly
menber' s former enpl oynent, not to exceed the per-hour val ue of
such care available in the community at large. A famly nenber
or a conbination of fam |y nenbers providing nonprofessiona
attendant care under this paragraph may not be conpensated for
nore than a total of 12 hours per day.

3. If the famly nenber remai ns enpl oyed whil e providing

attendant or custodial care, the per-hour value of that care

equal s the per-hour value of the famly nenber's enpl oynent, not
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to exceed the per-hour value of such care available in the

community at | arge.

(c) If the enployer fails to provide initial treatnent or
care required by this section after request by the injured
enpl oyee, the enployee may obtain such initial treatnment at the
expense of the enployer, if the initial treatnent or care is

conpensabl e and nedically necessary and is in accordance with

est abl i shed practice paraneters and protocols of treatnent as

provided for in this chapter. There nust be a specific request

for the initial treatnent or care, and the enpl oyer or carrier
must be given a reasonable tinme period within which to provide
the initial treatnment or care. However, the enployee is not
entitled to recover any anount personally expended for the
initial treatnent or care serviee unless he or she has requested
the enployer to furnish that initial treatnent or service and
the enpl oyer has failed, refused, or neglected to do so within a
reasonabl e tinme or unless the nature of the injury requires such
initial treatnment, nursing, and services and the enployer or his
or her superintendent or foreman, having know edge of the
injury, has neglected to provide the initial treatnent or care
service.

(d) The carrier has the right to transfer the care of an
i njured enpl oyee fromthe attending health care provider if an
i ndependent nedi cal exam nation determ nes that the enployee is
not maki ng appropriate progress in recuperation.

(e) Except in energency situations and for treatnent
rendered by a nmanaged care arrangenent, after any initial

exam nation and di agnosis by a physician providing renedial
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treatnent, care, and attendance, and before a proposed course of
medi cal treatnent begins, each insurer shall review, in
accordance with the requirenents of this chapter, the proposed
course of treatnent, to determ ne whether such treatnent would
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable workers' conpensation practice

paraneters and protocols of treatnent established in accordance

with this chapter. The insurer must accept any such proposed

course of treatnent unless the insurer notifies the physician of
its specific objections to the proposed course of treatnment by
the close of the tenth business day after notification by the
physi ci an, or a supervised designee of the physician, of the
proposed course of treatnent.

(f) Upon the witten request of the enployee, the carrier
shall give the enployee the opportunity for one change of
physi ci an during the course of treatnent for any one accident.

Upon the granting of a change of physician, the originally

aut hori zed physician in the same specialty as the changed

physi ci an shall becone deaut horized upon witten notification by

t he enpl oyer or carrier. The carrier shall authorize an

al ternative physician who shall not be professionally affiliated

with the previous physician within 5 days after receipt of the

request. If the carrier fails to provide a change of physician

as requested by the enpl oyee, the enpl oyee nay sel ect the

physi ci an and such physician shall be considered authorized if

the treatnent being provided is conpensable and nedically

necessary.
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Failure of the carrier to tinely conply with this subsection

shall be a violation of this chapter and the carrier shall be
subject to penalties as provided for in s. 440.525. Fhe—enployee

hall | i t1ed | | hyvsici ﬁ
: | | . hor | | shyvsici |
: . L] TIAE .
(3) PROVIDER ELIG BILITY; AUTHORI ZATI ON. - -

(a) As a conditionto eligibility for paynment under this

chapter, a health care provider who renders services nust be a
certified health care provider and nust receive authorization
fromthe carrier before providing treatnment. This paragraph does
not apply to emergency care. The agency shall adopt rules to

i npl enent the certification of health care providers.

(b) A health care provider who renders energency care mnust
notify the carrier by the close of the third business day after
it has rendered such care. If the enmergency care results in
adm ssion of the enployee to a health care facility, the health
care provider must notify the carrier by telephone within 24
hours after initial treatnment. Energency care is not conpensabl e
under this chapter unless the injury requiring energency care
arose as a result of a work-related accident. Pursuant to
chapter 395, all licensed physicians and health care providers
inthis state shall be required to nake their services avail abl e
for emergency treatnent of any enployee eligible for workers'
conpensation benefits. To refuse to make such treat nent
avail abl e is cause for revocation of a license.

(c) A health care provider may not refer the enployee to

anot her health care provider, diagnostic facility, therapy
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center, or other facility without prior authorization fromthe
carrier, except when energency care is rendered. Any referral
must be to a health care provider that has been certified by the
agency, unless the referral is for energency treatnent, and the

referral nust be made in accordance with practice paraneters and

protocols of treatnent as provided for in this chapter.

(d) A carrier nust respond, by telephone or in witing, to

a request for authorization froman authorized health care

provider by the close of the third business day after receipt of
the request. A carrier who fails to respond to a witten request
for authorization for referral for nedical treatnent by the
close of the third business day after recei pt of the request
consents to the nedical necessity for such treatnment. All such
requests nust be made to the carrier. Notice to the carrier does
not include notice to the enpl oyer.

(e) Carriers shall adopt procedures for receiving,
revi ewi ng, docunenting, and responding to requests for
aut hori zation. Such procedures shall be for a health care
provi der certified under this section.

(f) By accepting paynent under this chapter for treatnent
rendered to an injured enployee, a health care provider consents
to the jurisdiction of the agency as set forth in subsection
(11) and to the subm ssion of all records and other information
concerning such treatnment to the agency in connection with a
rei mbursenent dispute, audit, or review as provided by this
section. The health care provider nmust further agree to conply

wi th any decision of the agency rendered under this section.
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(g) The enployee is not liable for paynent for nedical
treatment or services provided pursuant to this section except
as otherwi se provided in this section.

(h) The provisions of s. 456.053 are applicable to
referrals anong health care providers, as defined in subsection
(1), treating injured workers.

(1) Notwi thstanding paragraph (d), a claimfor specialist
consul tations, surgical operations, physiotherapeutic or
occupati onal therapy procedures, X-ray exam nations, or speci al
di agnostic | aboratory tests that cost nore than $1, 000 and ot her
specialty services that the agency identifies by rule is not
valid and rei nbursabl e unl ess the services have been expressly
authorized by the carrier, or unless the carrier has failed to
respond within 10 days to a witten request for authorization,
or unless energency care is required. The insurer shall not

refuse—to authori ze such consultation or procedure unless the

health care provider or facility is not authorized or certified,

unl ess such treatnent is not in accordance with practice

paraneters and protocols of treatnment established in this

chapter, or unless a judge of conpensation clains an—expert
pedical—advisor has determ ned that the consultation or

procedure is not nedically necessary, not in accordance with the

practice paraneters and protocols of treatnent established in

this chapter, or otherwi se not conpensabl e under this chapter.

Aut hori zation of a treatment plan does not constitute express
aut hori zation for purposes of this section, except to the extent

the carrier provides otherwise in its authorization procedures.
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Thi s paragraph does not Iimt the carrier's obligation to

identify and disallow overutilization or billing errors.

(4) NOTICE OF TREATMENT TO CARRIER; FILING WTH
DEPARTMENT. - -
(a) Any health care provider providing necessary renedi al

treatment, care, or attendance to any injured worker shal

submt treatnent reports to the carrier in a format prescribed
by the departnment ihR—econsultation—with-the—-agenecy. A claimfor
medi cal or surgical treatnent is not valid or enforceable

agai nst such enpl oyer or enployee, unless, by the close of the
third business day following the first treatment, the physician
providing the treatnent furnishes to the enployer or carrier a
prelimnary notice of the injury and treatnent in a format e#
forms prescribed by the departnent H——ecoenrsutation—w-th-the
ageney and, within 15 days thereafter, furnishes to the enpl oyer

or carrier a conplete report, and subsequent thereto furnishes
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progress reports, if requested by the enployer or insurance
carrier, at intervals of not |less than 3 weeks apart or at |ess
frequent intervals if requested in a format en—ferws prescribed

by the departnment ih—econsultationwth the agency.
(b) Upon the request of the departnment er—agerey, each

nmedi cal report or bill obtained or received by the enployer, the
carrier, or the injured enployee, or the attorney for the

enpl oyer, carrier, or injured enployee, with respect to the
remedi al treatment, care, and attendance of the injured

enpl oyee, including any report of an exam nation, diagnosis, or

disability evaluation, nust be produced by the health care

provi der to #ted—w-th the departnent er—agenrey pursuant to
rul es adopted by the departnent in——consultation—with-theagency.

The health care provider shall also furnish to the injured

enpl oyee or to his or her attorney and the enployer or carrier

or its attorney, on demand, a copy of his or her office chart,

records, and reports, and may charge the injured enpl oyee no

nore than 50 cents per page for copying the records and the

actual direct cost to the health care provider or health care

facility for X rays, mcrofilm or other nonpaper records an

ampunt—aut-horized by the department for the copies. Each such
health care provider shall provide to the ageney—or departnent

i nformati on about the remedial treatnent, care, and attendance
whi ch t he ageney—e+ departnent reasonably requests.

(c) It is the policy for the adm nistration of the
wor kers' conpensation systemthat there shall be reasonable
access to nedical information by all parties to facilitate the

sel f-executing features of the law. An enpl oyee who reports an
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injury or illness alleged to be work-rel ated wai ves any

physi cian-patient privilege with respect to any condition or

conpl ai nt reasonably related to the condition for which the

enpl oyee cl ai ns conpensation. Notwithstanding the limtations in
S. 456.057 and subject to the limtations in s. 381.004, upon

the request of the enployer, the carrier, an authorized

qualified rehabilitation provider, or the attorney for the

enpl oyer or carrier, the nedical records, reports, and

i nformation of an injured enployee relevant to the particul ar

injury or illness for which conpensation is sought nust be

furnished to those persons and the nedical condition of the
i njured enpl oyee nust be discussed with those persons, if the
records and the discussions are restricted to conditions

relating to the workplace injury. Release of nedical information

by the health care provider or other physician does not require

t he authorization of the injured enpl oyee. If nedical records,

reports, and information of an injured enpl oyee are sought from

health care providers who are not subject to the jurisdiction of

the state, the injured enpl oyee shall sign an authorization

allowing for the enpl oyer or carrier to obtain the nedica

records, reports, or information. Any such discussions or

rel ease of information nmay be held before or after the filing of

a claimor petition for benefits w thout the know edge, consent,

or presence of any other party or his or her agent or
representative. A health care provider who willfully refuses to
provi de nedical records or to discuss the nedical condition of
the injured enpl oyee, after a reasonable request is nmade for

such information pursuant to this subsection, shall be subject
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by the departnent agenrey to one or nore of the penalties set

forth in paragraph (8)(b). The departnent nmay adopt rules to

carry out this subsection.
(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a) In any dispute concerning overutilization, nedical

benefits, conpensability, or disability under this chapter, the
carrier or the enployee may sel ect an i ndependent nedi cal

examner. |f the parties agree, the exam ner nay be a health

care provider treating or providing other care to the enpl oyee.
An i ndependent nedical exam ner may not render an opinion
outside his or her area of expertise, as denonstrated by

i censure and applicable practice paraneters. The enpl oyer and

enpl oyee shall be entitled to only one i ndependent nedi cal

exam nati on per accident and not one i ndependent nedi cal

exam nati on per nedical specialty. The party requesting and

sel ecting the i ndependent nedi cal exam nation shall be

responsi bl e for all expenses associated with said exam nati on,

including, but not limted to, nedically necessary di agnostic

testing perforned and physician or nedical care provider fees

for the evaluation. The party sel ecting the independent nedi cal

exam nation shall identify the choice of the independent nedi cal

exam ner to all other parties within 15 days after the date the

i ndependent nedi cal examnation is to take place. Failure to

tinmely provide such notification shall preclude the requesting

party fromsubnitting the findings of such i ndependent nedi ca

exam ner in a proceeding before a judge of conpensation cl ai is.

The i ndependent nedi cal exam ner nay not provide foll owp care

i f such recommendation for care is found to be nedically
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necessary. If the enployee prevails in a nedical dispute as

deternmined in an order by a judge of conpensation clainms or if

benefits are paid or treatnment provided after the enpl oyee has

obt ai ned an i ndependent nedi cal exam nation based upon the

exam ner's findings, the costs of such exanination shall be paid

by the enpl oyer or carrier.

(b) Each party is bound by his or her selection of an

i ndependent nedi cal exam ner, including the selection of the

i ndependent nedi cal exam ner in accordance with s. 440.134 and

t he opi ni ons of such i ndependent nedi cal exam ner. Each party

and is entitled to an alternate examner only if:

1. The examner is not qualified to render an opinion upon
an aspect of the enployee's illness or injury which is materi al
to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
relevant to the enployee' s condition;

3. The exami ner is unavailable due to injury, death, or
rel ocati on outside a reasonably accessi bl e geographic area; or

4. The parties agree to an alternate exam ner.

(c) The carrier may, at its election, contact the clai mant

directly to schedule a reasonable tine for an independent

nmedi cal exam nation. The carrier nmust confirmthe scheduling
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agreenent in witing with the claimant and the wthin-5-days—and

potify claimant's counsel, if any, at |least 7 days before the
dat e upon which the independent nedical exam nation is schedul ed
to occur. An attorney representing a claimant is not authorized

to schedul e the self-insured enployer's or carrier's independent

medi cal eval uati ons under this subsection. Neither the self-

i nsured enpl oyer nor the carrier shall be responsible for

schedul i ng any i ndependent nedi cal exam nation other than an

enpl oyer or carrier independent nedi cal exan nation.

(d) If the enployee fails to appear for the independent

medi cal exami nation schedul ed by the enpl oyer or carrier wthout

good cause and fails to advise the physician at |east 24 hours
before the schedul ed date for the exam nation that he or she
cannot appear, the enployee is barred from recovering
conpensation for any period during which he or she has refused
to submt to such exam nation. Further, the enployee shal

rei nburse the enployer or carrier 50 percent of the physician's

cancel | ati on or no-show fee unless the enployer or carrier that

schedul es the exam nation fails to tinely provide to the

enpl oyee a witten confirmation of the date of the exam nation
pursuant to paragraph (c) which includes an expl anation of why
he or she failed to appear. The enpl oyee nay appeal to a judge

of conpensation clainms for reinbursenent when the enpl oyer or

carrier wthholds paynment in excess of the authority granted by
this section.

(e) No nedical opinion other than the opinion of a nedical
advi sor appoi nted by the judge of conpensation clains or the

depart nent ageney, an i ndependent nedi cal exam ner, or an
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aut hori zed treating provider is adm ssible in proceedi ngs before
t he judges of conpensation cl ai s.

(f) Attorney's fees incurred by an injured enployee in
connection with delay of or opposition to an independent nedica
exam nation, including, but not limted to, notions for
protective orders, are not recoverable under this chapter.

(g) Wen a nedical dispute arises, the parties nay

mutual ly agree to refer the enployee to a |icensed physician

specializing in the diagnhosis and treatnent of the nedical

condition at issue for an i ndependent nedi cal exani nati on and

report. Such nedi cal exam nation shall be referred to as a

"consensus i ndependent nedi cal exam nation." The findings and

concl usi ons of such nutually agreed upon consensus i ndependent

nmedi cal exami nation shall be binding on the parties and shal

constitute resolution of the nedical dispute addressed in the

i ndependent consensus nedi cal exam nation and in any proceedi ng.

Agreenent by the parties to a consensus independent nedi cal

exam nation shall not affect the enployer's, carrier's, or

enpl oyee's entitlenent to one i ndependent nedi cal exam nation

per accident as provided for in this subsection.
(6) UTILI ZATION REVIEW--Carriers shall review all bills,
i nvoi ces, and other clains for paynment submtted by health care

providers in order to identify overutilization and billing

errors, including conpliance with practice paraneters and

protocols of treatnment established in accordance with this

chapter, and may hire peer review consultants or conduct
i ndependent nedi cal eval uations. Such consultants, including

peer review organi zations, are imune fromliability in the
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execution of their functions under this subsection to the extent
provided in s. 766.101. If a carrier finds that overutilization

of nmedical services or a billing error has occurred, or there is

a violation of the practice paranmeters and protocol s of

treatnent established in accordance with this chapter, it nust

di sal | ow or adjust paynent for such services or error wthout
order of a judge of conpensation clains or the agency, if the
carrier, in nmaking its deternmi nation, has conplied with this
section and rul es adopted by the agency.

(7) UTILI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who
el ects to contest the disallowance or adjustnent of paynent by a
carrier under subsection (6) rmust, within 30 days after receipt
of notice of disallowance or adjustnent of paynent, petition the
agency to resolve the dispute. The petitioner nmust serve a copy
of the petition on the carrier and on all affected parties by
certified mail. The petition nust be acconpani ed by al
docurents and records that support the allegations contained in
the petition. Failure of a petitioner to submt such
docunentation to the agency results in dism ssal of the
petition.

(b) The carrier nust submt to the agency within 10 days
after receipt of the petition all docunentation substantiating
the carrier's disallowance or adjustnent. Failure of the carrier
to tinely submt the requested docunentation to the agency
within 10 days constitutes a waiver of all objections to the

petition.
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(c) Wthin 60 days after receipt of all docunentation, the
agency must provide to the petitioner, the carrier, and the
affected parties a witten determ nati on of whether the carrier
properly adjusted or disallowed paynent. The agency nust be
gui ded by standards and policies set forth in this chapter,
including all applicable rei mbursement schedul es, practice

paraneters, and protocols of treatnent, in rendering its

det erm nati on

(d) If the agency finds an inproper disallowance or
i nproper adjustnment of paynent by an insurer, the insurer shal
rei mburse the health care provider, facility, insurer, or
enpl oyer within 30 days, subject to the penalties provided in
this subsection.

(e) The agency shall adopt rules to carry out this
subsection. The rules may include provisions for consolidating
petitions filed by a petitioner and expanding the tinetable for
rendering a determ nation upon a consolidated petition.

(f) Any carrier that engages in a pattern or practice of
arbitrarily or unreasonably disallow ng or reducing paynents to
health care providers may be subject to one or nore of the
follow ng penalties inposed by the agency:

1. Repaynent of the appropriate anobunt to the health care
provi der.

2. An admnistrative fine assessed by the agency in an
amount not to exceed $5, 000 per instance of inproperly
di sal l ow ng or reduci ng paynents.

3. Award of the health care provider's costs, including a

reasonabl e attorney's fee, for prosecuting the petition.
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(8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -

(a) Carriers nust report to the agency all instances of
overutilization including, but not limted to, all instances in
which the carrier disallows or adjusts paynent or a

determ nati on has been nade that the provided or recomended

treatnent is in excess of the practice paraneters and protocol s

of treatnent established in this chapter. The agency shal

deternmi ne whether a pattern or practice of overutilization
exi sts.

(b) If the agency determ nes that a health care provider
has engaged in a pattern or practice of overutilization or a
violation of this chapter or rules adopted by the agency,

including a pattern or practice of providing treatnent in excess

of the practice paraneters or protocols of treatnent, it may

i npose one or nore of the follow ng penalties:

1. An order of the agency barring the provider from
paynment under this chapter;

2. Deauthorization of care under review,

3. Denial of paynent for care rendered in the future;

4. Decertification of a health care provider certified as
an expert nedi cal advisor under subsection (9) or of a
rehabilitation provider certified under s. 440. 49,

5. An administrative fine assessed by the agency in an
amount not to exceed $5,000 per instance of overutilization or
viol ation; and

6. Notification of and review by the appropriate |icensing
authority pursuant to s. 440.106(3).

(9) EXPERT MEDI CAL ADVI SORS. - -
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(a) The agency shall certify expert nedical advisors in
each specialty to assist the agency and the judges of
conpensation clains within the advisor's area of expertise as
provided in this section. The agency shall, in a manner
prescribed by rule, in certifying, recertifying, or decertifying
an expert nedi cal advisor, consider the qualifications,
training, inpartiality, and comm tnment of the health care
provider to the provision of quality medical care at a
reasonable cost. As a prerequisite for certification or
recertification, the agency shall require, at a m ninum that
an expert nedical advisor have specialized workers' conpensation
training or experience under the workers' conpensation system of
this state and board certification or board eligibility.

(b) The agency shall contract with one or nore entities

that enploy, contract with, or otherw se secure er—enploy expert

medi cal advisors to provide peer review or expert nedical

consultation, opinions, and testinony to the agency or to a

j udge of conpensation clains in connection with resolving
di sputes relating to reinbursenment, differing opinions of health
care providers, and health care and physician services rendered

under this chapter, including utilization issues. The agency

shall by rule establish the qualifications of expert nedica

advi sors, including training and experience in the workers'

conpensation systemin the state and the expert nedi cal

advi sor's know edge of and commtnent to the standards of care

practice paranmeters, and protocols established pursuant to this

chapter. Expert nedical advisors contracting with the agency

shall, as a termof such contract, agree to provide consultation
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or services in accordance with the tinmetables set forth in this
chapter and to abide by rul es adopted by the agency, including,
but not limted to, rules pertaining to procedures for review of
t he services rendered by health care providers and preparation

of reports and testinony or recommendations for subm ssion to

the agency or the judge of conpensation cl ai ns.

(c) |If there is disagreenent in the opinions of the health
care providers, if two health care providers disagree on nedica
evi dence supporting the enployee's conplaints or the need for
addi tional nedical treatnment, or if two health care providers
di sagree that the enployee is able to return to work, the agency
may, and the judge of conpensation clains shall, upon his or her
own notion or within 15 days after receipt of a witten request
by either the injured enployee, the enployer, or the carrier,
order the injured enployee to be evaluated by an expert nedica
advi sor. The opinion of the expert nedical advisor is presuned
to be correct unless there is clear and convincing evidence to
the contrary as determ ned by the judge of conpensation cl ai ns.
The expert nedical advisor appointed to conduct the eval uation
shall have free and conpl ete access to the nedical records of
the enpl oyee. An enpl oyee who fails to report to and cooperate
with such evaluation forfeits entitlenment to conmpensation during
the period of failure to report or cooperate.

(d) The expert nedical advisor nust conplete his or her
eval uation and issue his or her report to the agency or to the
judge of conpensation clains within 15 45 days after receipt of
all medical records. The expert nedical advisor nust furnish a

copy of the report to the carrier and to the enpl oyee.

Page 87 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

2417
2418
2419
2420
2421
2422
2423
2424
2425
2426
2427
2428
2429
2430
2431
2432
2433
2434
2435
2436
2437
2438
2439
2440
2441
2442
2443
2444

HB 0009A 2003

(e) An expert medical advisor is not |liable under any
t heory of recovery for evaluations perfornmed under this section
wi t hout a showi ng of fraud or malice. The protections of s.
766. 101 apply to any officer, enployee, or agent of the agency
and to any officer, enployee, or agent of any entity with which

t he agency has contracted under this subsection.

(f) If the agency or a judge of conpensation clains orders

determ-nes—that the services of a certified expert nedical
advi sor are—reguired to resolve a dispute under this section,

the party requesting such exam nati on earr—e+ must conpensate

the advisor for his or her tine in accordance with a schedul e

adopted by the agency. |f the enployee prevails in a dispute as

deternmined in an order by a judge of conpensation clains based

upon the expert nedical advisor's findings, the enployer or

carrier shall pay for the costs of such expert nedi cal advisor.

If a judge of conpensation clains, upon his or her notion, finds

that an expert nedical advisor is needed to resolve the dispute,

the carrier nmust conpensate the advisor for his or her tinme in

accordance with a schedul e adopted by the agency. The agency nmay

assess a penalty not to exceed $500 agai nst any carrier that
fails to tinmely conpensate an advisor in accordance with this
section.

(10) WTNESS FEES.--Any health care provider who gives a
deposition shall be allowed a w tness fee. The anount char ged by
the witness may not exceed $200 per hour. An expert wi tness who
has never provided direct professional services to a party but
has nmerely reviewed nedi cal records and provided an expert

opi nion or has provided only direct professional services that
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were unrelated to the workers' conpensation case nay not be
allowed a witness fee in excess of $200 per day.

(11) AUDITS BY AGENCY FOR HEALTH CARE ADM NI STRATI ON AND
THE DEPARTMENT OF | NSURANCE; JURI SDI CTI ON. - -

(a) The Agency for Health Care Adm nistration may
i nvestigate health care providers to determ ne whether providers
are conplying with this chapter and with rules adopted by the
agency, whether the providers are engaging in overutilization,
and whether providers are engaging in inproper billing

practices, and whether providers are adhering to practice

paraneters and protocols established in accordance with this

chapter. If the agency finds that a health care provider has
i mproperly billed, overutilized, or failed to conply with agency

rules or the requirenments of this chapter, including, but not

limted to, practice paraneters and protocols established in

accordance with this chapter, it nust notify the provider of its

findings and may determ ne that the health care provider may not
receive paynent fromthe carrier or may inpose penalties as set
forth in subsection (8) or other sections of this chapter. If

the health care provider has received paynent froma carrier for

services that were inproperly billed, that constitute

overutilization, or that were outside practice paraneters or

protocol s established in accordance with this chapter orfor
overutiHzation, it nust return those paynents to the carrier

The agency nmay assess a penalty not to exceed $500 for each

overpaynent that is not refunded within 30 days after

notification of overpaynent by the agency or carrier.
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(b) The departnent shall nonitor and audit carriers as
provided in s. 624.3161, to determne if nmedical bills are paid
in accordance with this section and departnent rules. Any
enpl oyer, if self-insured, or carrier found by the division not
to be within 90 percent conpliance as to the paynent of nedica
bills after July 1, 1994, nust be assessed a fine not to exceed
1 percent of the prior year's assessnent |evied agai nst such
entity under s. 440.51 for every quarter in which the entity
fails to attain 90-percent conpliance. The departnent shall fine
or otherw se discipline an enployer or carrier, pursuant to this
chapter, the insurance code, or rules adopted by the departnent,
for each | ate paynent of conpensation that is below the m ni num
95-percent 90-percent perfornmance standard. Any carrier that is
found to be not in conpliance in subsequent consecutive quarters

nmust i npl enent a medical-bill review program approved by the
division, and the carrier is subject to disciplinary action by
t he Departnment of Insurance.

(c) The agency has exclusive jurisdiction to decide any
matters concerning reinbursement, to resolve any overutilization
di sput e under subsection (7), and to deci de any question
concerning overutilization under subsection (8), which question
or dispute arises after January 1, 1994.

(d) The follow ng agency actions do not constitute agency
action subject to review under ss. 120.569 and 120.57 and do not
constitute actions subject to s. 120.56: referral by the entity
responsible for utilization review, a decision by the agency to
refer a matter to a peer review committee; establishnment by a

health care provider or entity of procedures by which a peer
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review commttee reviews the rendering of health care services;
and the review proceedi ngs, report, and reconmendati on of the
peer review conmittee.

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
| nsurance Conmi ssioner, or the Insurance Conmi ssioner's
desi gnee, and two nenbers to be appointed by the Governor,
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of
enpl oyers, the other nmenber who, on account of previous

vocation, enploynent, or affiliation, shall be classified as a

schedul es of maxi mum rei nbursenent all owances for nedically
necessary treatnent, care, and attendance provi ded by
physi ci ans, hospitals, anbul atory surgical centers, work-
har deni ng prograns, pain prograns, and durabl e nedica

equi pnment. The maxi mum rei nbursenent al | owances for inpatient

be approved by the three-nenber panel no later than March 1,
1994, to be used in conjunction with a precertification manua

as determ ned by the departnent, including nmaxi numhours in

whi ch an outpatient nay remain in observation status, which

shal |l not exceed 23 hours agenrey. Al conpensabl e charges for

hospi tal outpatient care shall be reinbursed at 75 percent of

usual and customary charges, except as otherw se provided by

t his subsection. UatiH—thethree-nerber—panel—approves—a
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. , I o I ¢t he |
ahd—ecustomary charges— Annual |y, the three-nenber panel shal

adopt schedul es of maxi mum rei nbursenent all owances for

physi ci ans, hospital inpatient care, hospital outpatient care,

anbul atory surgical centers, work-hardening prograns, and pain

An individual physician, hospital, anbul atory surgical center,
pai n program or work-hardeni ng program shall be reinbursed
el ther thewusualand custonary charge fortreatnent—care—and
attendance,- the agreed-upon contract prices- or the maxi num
rei mbursenment all owance in the appropriate schedul e—whi-chever
s Less.

(b) It is the intent of the Legislature to increase the

schedul e of maxi num rei nbur senent al | owances for sel ected

physi ci ans effective January 1, 2004, and to pay for the

i ncreases through reductions in paynents to hospitals. Revisions

devel oped pursuant to this subsection are linmted to the

fol |l owi ng:

1. Paynents for outpatient physical, occupational, and

speech therapy provided by hospitals shall be reduced to the

schedul e of nmaxi num rei mbursenent all owances for these services

whi ch applies to nonhospital providers.

2. Paynents for schedul ed out pati ent nonenergency

radi ol ogical and clinical |aboratory services that are not
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provided in conjunction with a surgical procedure shall be

reduced to the schedul e of maxi num rei nbursenent all owances for

t hese services which applies to nonhospital providers.

3. Qutpatient reinbursenent for schedul ed surgeries shal

be reduced from 75 percent of charges to 60 percent of charges.

4. Maxi mum rei nbursenent for a physician |icensed under

chapter 458 or chapter 459 shall be increased to 110 percent of

the rei nbursenent all owed by Medi care, using appropriate codes

and nodifiers or the nmedical rei mbursenent | evel adopted by the

t hree-nenber panel as of January 1, 2003, whi chever is greater

5. NMaxi numrei nbursenment for surgical procedures shall be

i ncreased to 140 percent of the rei nbursenent all owed by

Medi care or the nedical rei nbursenent | evel adopted by the

t hr ee-nenber panel as of January 1, 2003, whi chever is greater

(c)b)y As to reinbursenent for a prescription nmedication,
the rei nbursenent anount for a prescription shall be the average
whol esal e price times—3-2 plus $2 $4-18 for the dispensing fee,
except where the carrier has contracted for a | ower anmount. Fees
for pharmaceuticals and pharmaceutical services shall be
rei mbursabl e at the applicable fee schedul e anmount. Where the
enpl oyer or carrier has contracted for such services and the
enpl oyee elects to obtain themthrough a provider not a party to
the contract, the carrier shall reinburse at the schedul e,
negoti ated, or contract price, whichever is lower. No such

contract shall rely on a provider that is not reasonably

accessible to the enpl oyee.
(d)fe)> Reinbursenent for all fees and other charges for

such treatnent, care, and attendance, including treatnent, care,
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and attendance provi ded by any hospital or other health care
provi der, anbul atory surgical center, work-hardening program or
pai n program nust not exceed the amounts provided by the

uni form schedul e of maxi mum rei nbursenent al |l owances as

determ ned by the panel or as otherw se provided in this

section. This subsection also applies to i ndependent nedi cal

exam nations perfornmed by health care providers under this

chapter. Unatitlthe three-nenber panel—approves—a—uni-form

a¥a¥a Q a aan aalilaa o ana aVasaYa n alliVala Q a a¥a - Q

provi-ded—+regardl-ess—oftheplace—of—serviece—~ In determning the

uni form schedul e, the panel shall first approve the data which
it finds representative of prevailing charges in the state for
simlar treatnment, care, and attendance of injured persons. Each
health care provider, health care facility, anbulatory surgica
center, work-hardening program or pain programreceivVving

wor kers' conpensation paynents shall nmaintain records verifying
t heir usual charges. In establishing the uniform schedul e of
maxi mum r ei nbur semrent al | owances, the panel nust consider:

1. The levels of reinbursenent for simlar treatnent,
care, and attendance made by other health care prograns or
third-party providers;

2. The inpact upon cost to enpl oyers for providing a | evel

of rei mbursenent for treatnent, care, and attendance which w |l
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ensure the availability of treatnent, care, and attendance
required by injured workers;

3. The financial inpact of the reinbursenent allowances
upon health care providers and health care facilities, including
trauma centers as defined in s. 395.4001, and its effect upon
their ability to nmake available to injured workers such
medi cal | y necessary renedial treatnment, care, and attendance.
The uni f orm schedul e of maxi mum rei nbursenent al | owances mnust be
reasonabl e, nmust pronote health care cost contai nnent and
efficiency with respect to the workers' conpensation health care
delivery system and nust be sufficient to ensure availability
of such nedically necessary renedial treatnent, care, and
attendance to i njured workers; and

4. The nost recent average maxi mum al | owabl e rate of
i ncrease for hospitals determ ned by the Health Care Board under
chapt er 408.

(e)ed) In addition to establishing the uniform schedul e of
maxi mum r ei nbur semrent al | owances, the panel shall:

1. Take testinony, receive records, and collect data to
eval uate the adequacy of the workers' conpensation fee schedul e,
nationally recogni zed fee schedul es and alternative nethods of
rei mbursenent to certified health care providers and health care
facilities for inpatient and outpatient treatnent and care.

2. Survey certified health care providers and health care
facilities to determne the availability and accessibility of
wor kers' conpensation health care delivery systens for injured

wor ker s.
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3. Survey carriers to determne the estimted inpact on
carrier costs and workers' conpensation prem umrates by
i npl enenting changes to the carrier reinbursenent schedul e or
i npl ementing alternative reinbursenment nethods.

4. Submt recommendations on or before January 1, 2003,
and biennially thereafter, to the President of the Senate and
t he Speaker of the House of Representatives on nethods to

i nprove the workers' conpensation health care delivery system

The division shall provide data to the panel, including but not
limted to, utilization trends in the workers' conpensation
heal th care delivery system The division shall provide the
panel with an annual report regarding the resolution of nedical

rei nbursenent di sputes and any actions pursuant to s. 440.13(8).

the panel to the extent requested by the panel.

(13) REMOVAL OF PHYSI CI ANS FROM LI STS OF THOSE AUTHORI ZED
TO RENDER MEDI CAL CARE. -- The agency shall renove fromthe |ist
of physicians or facilities authorized to provide renedial
treatment, care, and attendance under this chapter the nane of
any physician or facility found after reasonable investigation
to have:

(a) Engaged in professional or other m sconduct or
i nconpetency in connection with nmedical services rendered under
this chapter;

(b) Exceeded the limts of his or her or its professiona

conpetence in rendering nedical care under this chapter, or to
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have made materially false statenents regarding his or her or
its qualifications in his or her application;

(c) Failed to transmt copies of nmedical reports to the
enpl oyer or carrier, or failed to submt full and truthfu
medi cal reports of all his or her or its findings to the
enpl oyer or carrier as required under this chapter;

(d) Solicited, or enployed another to solicit for hinself
or herself or itself or for another, professional treatnent,
exam nation, or care of an injured enployee in connection with
any clai munder this chapter;

(e) Refused to appear before, or to answer upon request
of, the agency or any duly authorized officer of the state, any
| egal question, or to produce any rel evant book or paper
concerning his or her conduct under any authorization granted to
hi mor her under this chapter;

(f) Self-referred in violation of this chapter or other
aws of this state; or

(g) Engaged in a pattern of practice of overutilization or
a violation of this chapter or rules adopted by the agency,

including failure to adhere to practice paraneters and protocols

established in accordance with this chapter.
(14) PAYMENT OF MEDI CAL FEES. --

(a) Except for energency care treatnent, fees for nedica

services are payable only to a health care provider certified
and authorized to render renedial treatnment, care, or attendance

under this chapter. Carriers shall pay, disallow, or deny

paynent to health care providers in the manner and at tines set

forth in this chapter. A health care provider nmay not collect or
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receive a fee froman injured enployee within this state, except
as otherw se provided by this chapter. Such providers have
recourse agai nst the enployer or carrier for paynment for

services rendered in accordance with this chapter. Paynent to

health care providers or physicians shall be subject to the

nmedi cal fee schedul e and applicable practice paraneters and

protocols, regardl ess of whether the health care provider or

claimant is asserting that the paynent shoul d be nade.

(b) Fees charged for renedial treatnent, care, and
attendance, except for independent nedi cal exam nations and

consensus i ndependent nedi cal exam nations, nmay not exceed the

appl i cabl e fee schedul es adopted under this chapter and

departnent rule. Notw thstanding any other provision in this

chapter, if a physician or health care provider specifically

agrees in witing to follow identified procedures ai ned at

providing quality nedical care to injured workers at reasonabl e

costs, deviations from established fee schedul es shall be

permtted. Witten agreenents warranting devi ati ons nay incl ude,

but are not limted to, the tinely scheduling of appointnents

for injured workers, participating in return-to-work prograns

wth injured workers' enpl oyers, expediting the reporting of

treatnents provided to injured workers, and agreeing to

continuing education, utilization review, quality assurance,

precertification, and case nanagenent systens that are designed

to provide needed treatnent for injured workers.

(c) Notw thstanding any other provision of this chapter,
foll ow ng overall maxi mum nmedi cal inprovenent froman injury

conpensabl e under this chapter, the enployee is obligated to pay
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a copaynment of $10 per visit for medical services. The copaynent
shall not apply to emergency care provided to the enpl oyee.

(15) PRACTI CE PARAMETERS. - - The practice paraneters and
protocol s mandated under this chapter shall be the practice

paraneters and protocols adopted by the United States Agency for

Heal t hcare Research and Quality in effect on January 1, 2003.
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(16) STANDARDS OF CARE.--The follow ng standards of care

shall be followed in providing nedical care under this chapter

(a) Abnormal anatom cal findings alone, in the absence of

obj ective rel evant nedical findings, shall not be an indicator

of injury or illness, a justification for the provisi on of

remedi al nedical care or the assignnent of restrictions, or a

foundation for limtations.

(b) At all times during evaluation and treatnent, the

provi der shall act on the premise that returning to work is an

integral part of the treatnent plan. The goal of renoving al

restrictions and limtations as early as appropriate shall be

part of the treatnment plan on a continuous basis. The assi gnnent

of restrictions and limtations shall be reviewed with each

pati ent exam and upon recei pt of new infornation, such as

progress reports from physi cal therapists and ot her providers.

Consi deration shall be given to upgrading or renoving the
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restrictions and limtations with each pati ent exam based upon

t he presence or absence of objective rel evant nedi cal findings.

(c) Reasonabl e necessary nedical care of injured enpl oyees

shall in all situations:

1. Uilize a high intensity, short duration treatnent

approach that focuses on early activation and restorati on of

functi on whenever possi bl e.

2. Include reassessnent of the treatnent plans, regines,

t herapi es, prescriptions, and functional limtations or

restrictions prescribed by the provider every 30 days.

3. Be focused on treatnent of the individual enployee's

specific clinical dysfunction or status and shall not be based

upon nondescri pt di agnostic | abels.

Al treatnent shall be inherently scientifically |ogical and the

eval uation or treatnent procedure nmust match the docunent ed

physi ol ogic and clinical problem Treatnent shall match the

type, intensity, and duration of service required by the probl em
i dentified.
(17) Failure to conply with this section shall be

considered a violation of this chapter and is subject to

penalties as provided for in s. 440.525.

Section 16. Paragraphs (d) and (i) of subsection (1) and
subsections (2), (6), (7), (8, (9, (10), (11), (17), and (25)
of section 440.134, Florida Statutes, are anended to read:

440. 134 Workers' conpensation nanaged care arrangenent. --

(1) As used in this section, the term
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(d) "Gievance" neans a witten conplaint, other than a

petition for benefits, filed by the injured worker pursuant to

the requirenents of the nanaged care arrangenent, expressing
di ssatisfaction with the nedicalcare providedbyan insurer's
wor kers' conpensati on managed care arrangenent's refusal to
provi de nedical care or the nedical care provi ded arrangenrent
hoal Ll o | o . I . I
wor-ker,

(i) "Medical care coordinator" nmeans a primary care

provi der within a provider network who is responsible for
managi ng the nedi cal care of an injured worker including
determ ning other health care providers and health care
facilities to which the injured enployee will be referred for
eval uation or treatnment. A nedical care coordinator shall be a
physician |icensed under chapter 458, e+ an osteopathic

physi cian |icensed under chapter 459, a chiropractic physician

i censed under chapter 460, or a podiatric physician |icensed

under chapter 461.

(2)(a) The self-insured enployer or carrier may, subject
to the ternms and Iimtations specified elsewhere in this section
and chapter, furnish to the enpl oyee solely through nanaged care
arrangenments such nedically necessary renedial treatnent, care,
and attendance for such period as the nature of the injury or

the process of recovery requires and which shall be in

accordance with practice paraneters and protocols established

pursuant to this chapter. For any self-insured enpl oyer or

carrier who elects to deliver the nedical benefits required by

this chapter through a nethod other than a workers' conpensation
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managed care arrangenent, the discontinuance of the use of the
wor kers' conpensati on managed care arrangenent shall be w thout
regard to the date of the accident, notw thstandi ng any ot her
provi sion of |aw or rule.

(b) The agency shall authorize an insurer to offer or
utilize a workers' conpensation managed care arrangenent after
the insurer files a conpleted application along with the paynent
of a $1,000 application fee, and upon the agency's being
satisfied that the applicant has the ability to provide quality
of care consistent with the prevailing professional standards of
care and the insurer and its workers' conpensati on nmanaged care
arrangenment otherw se neets the requirenents of this section. No
insurer may offer or utilize a managed care arrangenent without
such aut horization. The authorization, unless sooner suspended
or revoked, shall automatically expire 2 years after the date of
i ssuance unl ess renewed by the insurer. The authorization shal
be renewed upon application for renewal and paynent of a renewal
fee of $1,000, provided that the insurer is in conpliance with
the requirenents of this section and any rul es adopted
hereunder. An application for renewal of the authorization shal
be made 90 days prior to expiration of the authorization, on
forns provided by the agency. The renewal application shall not
require the resubm ssion of any documents previously filed with
t he agency if such docunents have remai ned valid and unchanged
since their original filing.

(6) The proposed managed care plan of operation nust

i ncl ude:
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(a) A statenent or map providing a clear description of
t he service area.

(b) A description of the grievance procedure to be used.

(c) A description of the quality assurance program which
assures that the health care services provided to workers shal
be rendered under reasonable standards of quality of care
consistent with the prevailing standards of nedical practice in
t he nedi cal community. The program shall include, but not be
[imted to:

1. A witten statement of goals and objectives that
stresses health and return-to-work outcones as the principal
criteria for the evaluation of the quality of care rendered to
i njured workers.

2. A witten statenment describing how net hodol ogy has been
i ncorporated into an ongoi ng systemfor nonitoring of care that
is individual case oriented and, when inplenented, can provide
interpretation and analysis of patterns of care rendered to
i ndi vi dual patients by individual providers.

3. Witten procedures for taking appropriate renedi al
action whenever, as determ ned under the quality assurance
program i nappropriate or substandard services have been
provi ded or services that should have been furnished have not
been provi ded.

4. A witten plan, which includes ongoing review, for
provi di ng revi ew of physicians and other |icensed nedica

provi ders.
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5. Appropriate financial incentives to reduce service
costs and utilization without sacrificing the quality of
servi ce.

6. Adequate nethods of peer review and utilization review.
The utilization review process shall include a health care

facility's faeitHties precertification nechanism including, but

not limted to, all elective adm ssions and nonener gency

surgeri es and adherence to practice paraneters and protocols

established in accordance with this chapter.

7. Provisions for resolution of disputes arising between a
health care provider and an insurer regarding reinbursenents and
utilization review.

8. Availability of a process for aggressive nedical care
coordi nation, as well as a programinvolving cooperative efforts
by the workers, the enployer, and the workers' conpensation
managed care arrangenent to pronote early return to work for
i njured workers.

9. Awitten plan allowi ng for the i ndependent nedi cal

exam nation provided for in s. 440.13(5). Notw thstandi ng any

provision to the contrary, the costs for the i ndependent nedi cal

exam nation shall be paid by the carrier if such examnation is

perfornmed by a physician in the provider network. O herw se,

such costs shall be paid in accordance with s. 440.13(5). An

i ndependent nedi cal exam nation requested by a clai mant and paid

for by the carrier shall constitute the claimnt's one

i ndependent nedi cal exam nation per accident under s. 440.13(5).
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10. A provision for the selection of a primary care

provi der by the enpl oyee fromanong prinmary providers in the
provi der networKk.

11. The witten information proposed to be used by the
insurer to conply with subparagraph 8.

(7) Witten procedures to provide the insurer with tinely
medi cal records and information including, but not limted to,
work status, work restrictions, date of maxi mrum nmedi cal
i nprovenent, permanent inpairnment ratings, and other information

as required, including information denonstrating conpliance with

the practice paraneters and protocols of treatnent established

pursuant to this chapter.

(8) Evidence that appropriate health care providers and
adm nistrative staff of the insurer's workers' conpensation
managed care arrangenment have received training and education on
the provisions of this chapter; and the adm nistrative rules
t hat govern the provision of renedial treatnent, care, and

attendance of injured workers; and the practice paraneters and

protocols of treatnent established pursuant to this chapter.

(9) Witten procedures and nethods to prevent

i nappropriate or excessive treatnment that are in accordance with

t he practice paraneters and protocols of treatnent established

pursuant to this chapter.

(10) Witten procedures and nethods for the nmanagenent of
an injured worker's nedical care by a nedical care coordi nator

i ncl udi ng:
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(a) The nechanismfor assuring that covered enpl oyees
receive all initial covered services froma prinmary care
provi der participating in the provider network, except for
emer gency care.

(b) The nmechanism for assuring that all continuing covered
services be received fromthe sane primary care provider
participating in the provider network that provided the initial
covered services, except when services from anot her provider are
aut hori zed by the medi cal care coordi nator pursuant to paragraph
(d).

(c) The policies and procedures for allow ng an enpl oyee
one change to another provider within the sare—specialty—and
provi der network as the authorized treating physician during the

course of treatnment for a work-related injury, in accordance

with the procedures provided in s. 440.13(2)(f) —f—-a+regquest—is

(d) The process for assuring that all referrals authorized

by a nedical care coordinator, in accordance with the practice

paraneters and protocols of treatnent established pursuant to

this chapter, are made to the participating network providers,

unl ess nedically necessary treatnent, care, and attendance are
not avail able and accessible to the injured worker in the
provi der networK.

(e) Assignnent of a nedical care coordinator |icensed

under chapter 458 or chapter 459 to nanage care by physicians

i censed under chapter 458 or chapter 459, a nedical care
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coordi nator |licensed under chapter 460 to nmanage care by

physi cians |licensed under chapter 460, and a nedical care

coordi nator |icensed under chapter 461 to nanage care hy

physi ci ans |icensed under chapter 461 upon request by an injured

enpl oyee for care by a physician |icensed under chapter 458,
chapt er 459, chapter 460, or chapter 461.

(11) A description of the use of workers' conpensation

practice paranmeters and protocols of treatnent for health care

servi ces when—adopted by the agenecy.
(17) Notwi thstanding any ot her provisions of this chapter,

when a carrier provides nedical care through a workers'
conpensati on managed care arrangenent, pursuant to this section,
t hose workers who are subject to the arrangenent nust receive
medi cal services for work-related injuries and di seases as
prescribed in the contract, provided the enployer and carrier
have provided notice to the enpl oyees of the arrangenent in a

manner approved by the agency and the nedical services are in

accordance with the practice paraneters and protocols

establ i shed pursuant to this chapter. Treatnent received outside

t he workers' conpensati on managed care arrangenment is not

conpensabl e, regardl ess of the purpose of the treatnent,

i ncluding, but not limted to, evaluations, exam nations, or

di agnostic studies to determ ne causati on between nedi ca

findings and a conpensabl e accident, the existence or extent of

i npai rnments or disabilities, and whether the injured enpl oyee

has reached maxi num nedi cal i nprovenent, unless authorized by

the carrier prior to the treatnment date.
(25) The agency shall adopt rules that specify:
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(a) Procedures for authorization and exam nati on of
wor kers' conpensati on rmanaged care arrangenents by the agency.

(b) Requirenents and procedures for authorization of
wor kers' conpensati on arrangenent provider networks and
procedures for the agency to grant exceptions fromaccessibility
of services.

(c) Requirenents and procedures for case nmanagenent,
utilization managenent, and peer review.

(d) Requirenents and procedures for quality assurance and
medi cal records.

(e) Requirenents and procedures for dispute resolution in

conformance with this chapter.

(f) Requirenents and procedures for enployee and provider
educat i on.

(g) Requirenents and procedures for reporting data
regardi ng grievances, return-to-work outcones, and provider
net wor ks.

Section 17. Subsections (1) and (4)and paragraph (b) of
subsection (5) of section 440.14, Florida Statutes, are anmended
to read:

440. 14 Determ nation of pay.--

(1) Except as otherwi se provided in this chapter, the
aver age weekly wages of the injured enployee on the date of the

acci dent at—thetimweof theinjury shall be taken as the basis

upon which to conmpute conpensation and shall be determ ned,

subject to the limtations of s. 440.12(2), as follows:
(a) If the injured enployee has worked in the enpl oynent

in which she or he was working on the date of the accident at
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thetime—of theinury, whether for the sane or another

enpl oyer, during substantially the whole of 13 weeks imredi ately
precedi ng the accident njuy, her or his average weekly wage
shall be one-thirteenth of the total anmpunt of wages earned in
such enpl oynment during the 13 weeks. As used in this paragraph,
the term "substantially the whole of 13 weeks" neans the

cal endar shallbe deened to neanand refer toa constructive
period of 13 weeks as a whole, which shall be defined as the 13
cal endar weeks before the date of the accident, excluding the
week during which the accident occurred. a—consecutive—period—of
91 days+—and The term "during substantially the whole of 13
weeks" shall be deened to nmean during not |ess than 75 90

percent of the total customary ful—-tine hours of enpl oynent
wi thin such period considered as a whol e.

(b) If the injured enpl oyee has not worked in such
enpl oynent during substantially the whole of 13 weeks
i mredi ately preceding the acci dent irjury, the wages of a
simlar enployee in the sanme enpl oynent who has worked
substantially the whole of such 13 weeks shall be used in making
t he determ nati on under the precedi ng paragraph.

(c) If an enployee is a seasonal worker and the foregoing
met hod cannot be fairly applied in determ ning the average
weekly wage, then the enpl oyee may use, instead of the 13 weeks
i mredi ately precedi ng the acci dent injury, the cal endar year or
the 52 weeks imredi ately precedi ng the acci dent riury. The
enpl oyee wi |l have the burden of proving that this nmethod wl|
be nore reasonable and fairer than the nmethod set forth in

par agraphs (a) and (b) and, further, nust docunent prior
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earnings with W2 forns, witten wage statenents, or incone tax
returns. The enployer shall have 30 days follow ng the receipt
of this witten proof to adjust the conpensation rate, including
t he maki ng of any additional paynment due for prior weekly
paynents, based on the | ower rate conpensati on.

(d) If any of the foregoing nethods cannot reasonably and
fairly be applied, the full-time weekly wages of the injured
enpl oyee shall be used, except as otherw se provided in
par agraph (e) or paragraph (f).

(e) If it is established that the injured enpl oyee was
under 22 years of age when the accident occurred +Afured and
that under normal conditions her or his wages shoul d be expected

to increase during the period of disability, the fact nay be
considered in arriving at her or his average weekly wages.

(f) If it is established that the injured enpl oyee was a
part-tinme worker on the date of the accident at—thetime—-ofthe
Aoy, that she or he had adopted part-tinme enploynent as a

custonmary practice, and that under nornmal working conditions she
or he probably woul d have remai ned a part-tine worker during the
period of disability, these factors shall be considered in
arriving at her or his average weekly wages. For the purpose of
this paragraph, the term "part-tine worker" means an individua
who customarily works less than the full-tinme hours or full-tine
wor kweek of a simlar enployee in the sane enpl oynent.

(g) |If conpensation is due for a fractional part of the
week, the conpensation for such fractional part shall be

determ ned by dividing the weekly conpensation rate by the
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nunber of days enpl oyed per week to conpute the anount due for
each day.

(4) Upon term nation of the enployee or upon term nation
of the paynent of fringe benefits of any enpl oyee who is
collecting indemity benefits pursuant to s. 440.15(2) or
(3)b), the enployer shall within 7 days of such term nation
file a corrected 13-week wage statenent reflecting the wages
paid and the fringe benefits that had been paid to the injured
enpl oyee, as provided in s. 440.02(27).

(5)

(b) The enpl oyee waives any entitlenent to interest,
penalties, and attorney's fees during the period in which the
enpl oyee has not provided i nformation concerning the | oss of
earnings fromconcurrent enploynment. Carriers are not subject to
penal ties by the division under s. 440.20(8)(b) and{e) for
unpai d conpensation related to concurrent enploynent during the
period in which the enpl oyee has not provided information
concerning the | oss of earnings from concurrent enpl oynent.

Section 18. Section 440.15, Florida Statutes, is anended
to read:

440. 15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the limts
provided in s. 440.12(2), as follows:

(1) PERVANENT TOTAL DI SABILITY. --

(a) In case of total disability adjudged to be pernanent,
66 2/ 3 percent of the average weekly wages shall be paid to the

enpl oyee during the continuance of such total disability.
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(b) ©Abky A catastrophic injury as defined in s. 440.02(38)
shall, in the absence of conclusive proof of a substanti al
earning capacity, constitute permanent total disability. In al

ot her cases, no conpensation shall be payabl e under paragraph

(a) if the enployee is engaged in, or is physically capabl e of

engaging in at | east sedentary enploynment. In order to obtain

pernmanent total disability benefits, the enpl oyee nmust establish

that he or she is not able uninterruptedly to engage in at | east

sedentary enploynent, within a 50-m |l e radi us of the enpl oyee's

residence, due to his or her physical limtation. Such benefits

shal|l be payable until the enpl oyee reaches age 75,

notw t hstanding any age limts. |If the accident occurred on or

after the enpl oyee reaches age 70, benefits shall be payabl e

during the continuance of pernmnent total disability, not to

exceed 5 years followi ng the determ nation of pernanent tota

disability. Only claimants wth catastrophic injuries or

claimants who are i ncapable of engaging in enploynent, as

described in this paragraph, are eligible for permanent total

benefits. In no other case may permanent total disability be
awar ded.

(c) In cases of pernmanent total disability resulting from
injuries that occurred prior to July 1, 1955, such paynents
shal | not be nmade in excess of 700 weeks.

(d) If an enployee who is being paid conpensation for
permanent total disability becones rehabilitated to the extent
that she or he establishes an earning capacity, the enpl oyee
shall be paid, instead of the conpensation provided in paragraph

(a), benefits pursuant to subsection (3). The departnent shal
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adopt rules to enable a permanently and totally disabled
enpl oyee who may have reestablished an earning capacity to
undertake a trial period of reenploynment w thout prejudicing her
or his return to permanent total status in the case that such
enpl oyee is unable to sustain an earning capacity.

(e)1. The enployer's or carrier's right to conduct
vocational evaluations or testing by the enployer's or carrier's

chosen rehabilitation advisor or provider pursuant—to-s—440-491

continues even after the enpl oyee has been accepted or

adj udi cated as entitled to conpensation under this chapter and

costs for such evaluations and testing shall be borne by the

enpl oyer or carrier, respectively. This right includes, but is

not limted to, instances in which such evaluations or tests are
recommended by a treating physician or independent nedical -
exam nation physician, instances warranted by a change in the
enpl oyee' s nedi cal condition, or instances in which the enpl oyee
appears to be maki ng appropriate progress in recuperation. This
right may not be exercised nore than once every cal endar year

2. The carrier must confirmthe scheduling of the
vocational evaluation or testing in witing, and nust notify the

enpl oyee and the enployee's counsel, if any, at |east 7 days

before the date on which vocational evaluation or testing is
schedul ed to occur

3. Pursuantto anorder—of the judgeof conpensation
elatws— The enpl oyer or carrier may w thhol d paynent of benefits
for permanent total disability or supplenents for any period

during which the enployee wllfully fails or refuses to appear
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W t hout good cause for the schedul ed vocational eval uation or
testing.

(f)1. If permanent total disability results frominjuries
t hat occurred subsequent to June 30, 1955, and for which the
liability of the enployer for conpensation has not been
di scharged under s. 440.20(11), the injured enpl oyee shal
recei ve additional weekly conpensation benefits equal to 3 &
percent of her or his weekly conpensation rate, as established
pursuant to the law in effect on the date of her or his injury,
mul tiplied by the nunber of cal endar years since the date of
injury. The weekly conpensation payable and the additiona
benefits payabl e under this paragraph, when conbi ned, may not
exceed the maxi num weekly conpensation rate in effect at the
time of paynent as determ ned pursuant to s. 440.12(2).
Entitlenent—to These suppl enental paynents shall not be paid or
payabl e after the enpl oyee attai ns ecease—at age 62, regardless

of whet her + the enployee has applied for or is eligible to

apply +s—ebigible for social security benefits under 42 U.S. C

ss. 402 and 423—whether—ornot the enployee -has—-applied-for
such—benefits. These suppl enental benefits shall be paid by the

departnment out of the Wrkers' Conpensation Adm nistration Trust

Fund when the injury occurred subsequent to June 30, 1955, and
before July 1, 1984. These suppl enental benefits shall be paid
by the enpl oyer when the injury occurred on or after July 1,
1984. Suppl emental benefits are not payable for any period prior
to October 1, 1974.

2.a. The departnment shall provide by rule for the periodic

reporting to the departnent of all earnings of any nature and
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social security incone by the injured enployee entitled to or
claim ng additional conpensati on under subparagraph 1. Neither

t he departnent nor the enployer or carrier shall make any
payment of those additional benefits provided by subparagraph 1.
for any period during which the enployee willfully fails or
refuses to report upon request by the departnent in the manner
prescri bed by such rules.

b. The departnent shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and social security income by the injured enpl oyee
entitled to or claimng benefits for permanent total disability.
The enpl oyer or carrier is not required to make any paynent of
benefits for permanent total disability for any period during
whi ch the enployee willfully fails or refuses to report upon
request by the enployer or carrier in the manner prescribed by
such rules or if any enployee who is receiving pernmanent total
disability benefits refuses to apply for or cooperate with the
enpl oyer or carrier in applying for social security benefits.

3. Wen an injured enployee receives a full or partial
| unp- sum advance of the enployee's permanent total disability
conpensati on benefits, the enployee's benefits under this
par agr aph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(2) TEWMPORARY TOTAL DI SABILITY. --

(a) Subject to subsection (7), in case of disability total

in character but tenporary in quality, 66 2/3 percent of the
aver age weekly wages shall be paid to the enployee during the

continuance thereof, not to exceed 104 weeks except as provided
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in this subsection, s. 440.12(1), and s. 440.14(3). Once the
enpl oyee reaches the maxi mnum nunber of weeks all owed, or the
enpl oyee reaches the date of nmaxi mum nmedi cal i nprovenent,

whi chever occurs earlier, tenporary disability benefits shal
cease and the injured worker's permanent inpairnment shall be
det er m ned.

(b) Notw thstanding the provisions of paragraph (a), an
enpl oyee who has sustained the |oss of an arm |eg, hand, or
foot, has been rendered a parapl egic, paraparetic, quadriplegic,
or quadriparetic, or has lost the sight of both eyes shall be
paid tenporary total disability of 80 percent of her or his
aver age weekly wage. The increased tenporary total disability
conpensation provided for in this paragraph nmust not extend

beyond 6 nonths fromthe date of the accident; however, such

benefits shall not be due or payable if the enployee is eligible

for, entitled to, or collecting permanent total disability

benefits. The conpensation provided by this paragraph is not
subject to the limts provided in s. 440.12(2), but instead is
subj ect to a nmaxi num weekly conpensation rate of $700. If, at
the conclusion of this period of increased tenporary total

di sability conpensation, the enployee is still tenporarily
totally disabled, the enployee shall continue to receive
tenporary total disability conpensation as set forth in

par agraphs (a) and (c). The period of tinme the enpl oyee has
received this increased conpensation will be counted as part of,
and not in addition to, the maxi num periods of tinme for which
the enployee is entitled to conpensati on under paragraph (a) but
not paragraph (c).
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(c) Tenporary total disability benefits paid pursuant to
this subsection shall include such period as nmay be reasonably
necessary for training in the use of artificial nmenbers and
appl i ances, and shall include such period as the enpl oyee may be

receiving training and educati on under a program pursuant to s.

(d) The departnent shall, by rule, provide for the

periodic reporting to the departnent, enployer, or carrier of
all earned incone, including income fromsocial security, by the
i njured enpl oyee who is entitled to or claimng benefits for
tenporary total disability. The enployer or carrier is not
required to nake any paynment of benefits for tenporary tota
disability for any period during which the enployee willfully
fails or refuses to report upon request by the enployer or
carrier in the manner prescribed by the rules. The rul e nust
require the claimant to personally sign the claimform and
attest that she or he has revi ewed, understands, and
acknow edges the foregoing.

(3) PERVANENT | MPAI RVENT ANDWAGE-LOSS BENEFI TS. - -

(a) |‘lopairpnent-benefits—-

1~ Once the enployee has reached the date of maxi num
medi cal i nprovenent, inpairnment benefits are due and payabl e
within 14 20 days after the carrier has know edge of the
i mpai r ment .
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(b)2— The three-nenber panel, in cooperation with the
departnent, shall establish and use a uniform per manent
i npai rment rating schedule. This schedul e nust be based on
medi cally or scientifically denonstrable findings as well as the
systens and criteria set forth in the American Medica
Associ ation's CGuides to the Evaluation of Permanent | npairnent;
the Snellen Charts, published by Anerican Medi cal Association
Commttee for Eye Injuries; and the M nnesota Departnent of
Labor and Industry Disability Schedul es. The schedul e nust
should be based upon objective findings. The schedul e shall be
nmore conprehensive than the AVMA Guides to the Eval uation of
Per manent | npairnment and shall expand the areas already
addressed and address additional areas not currently contained
in the guides. On August 1, 1979, and pendi ng the adoption, by
rule, of a permanent schedul e, Guides to the Eval uation of
Per manent | npairnent, copyright 1977, 1971, 1988, by the
Ameri can Medi cal Association, shall be the tenmporary schedul e
and shall be used for the purposes hereof. For injuries after
July 1, 1990, pending the adoption by rule of a uniform
disability rating agency schedul e, the M nnesota Departnent of
Labor and Industry Disability Schedul e shall be used unless that
schedul e does not address an injury. In such case, the Guides to
t he Eval uation of Pernmanent | npairnent by the American Medica
Associ ation shall be used. Determ nation of permanent inpairnment
under this schedul e nust be made by a physician |icensed under
chapter 458, a doctor of osteopathic nedicine |icensed under
chapters 458 and 459, a chiropractic physician |icensed under

chapter 460, a podiatric physician |licensed under chapter 461,
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an optonetrist licensed under chapter 463, or a dentist |icensed
under chapter 466, as appropriate considering the nature of the
injury. No other persons are authorized to render opinions
regardi ng the existence of or the extent of pernmanent
i mpai r ment .

(c)3— Al inpairnment incone benefits shall be based on an
i mpai rment rating using the inpairnment schedule referred to in

par agr aph (b) subparagraph—2. I npairnment incone benefits are
pai d bi weekly weekly at the rate of 75 58 percent of the

enpl oyee' s average weekly tenporary total disability benefit not

to exceed the maxi num weekly benefit under s. 440.12; provided,

however, that such benefits shall be reduced by 50 percent for

each week in which the enpl oyee has earned i ncone equal to or in

excess of the enployee's average weekly wage. An enpl oyee's

entitlement to inpairnent incone benefits begins the day after
t he enpl oyee reaches nmaxi num nedi cal inprovenent or the
expiration of tenporary benefits, whichever occurs earlier, and
continues until the earlier of:

1l.a— The expiration of a period conputed at the rate of 3
weeks for each percentage point of inpairnment; or

2. b~ The death of the enpl oyee.

| npai rnent i ncone benefits as defined by this subsection are

payabl e only for inpairnent ratings for physical inpairnents. If

obj ective nedical findings can substantiate a pernanent

psychiatric inpairnent resulting fromthe accident, pernanent

i npai rnment benefits are linmted for the permanent psychiatric

i npai rment to 1-percent pernanent inpairnent.
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(d)4— After the enpl oyee has been certified by a doctor as
havi ng reached maxi mum nedi cal inprovenment or 6 weeks before the
expiration of tenmporary benefits, whichever occurs earlier, the
certifying doctor shall evaluate the condition of the enpl oyee
and assign an inpairnment rating, using the inpairnment schedul e

referred to in paragraph (b) subparagraph—2. Conpensation—+s—not

' - I f the
certification and eval uation are perfornmed by a doctor other

than the enpl oyee's treating doctor, the certification and
eval uati on nust be submtted to the treating doctor, the

enpl oyee, and the carrier within 10 days after the eval uation.

and The treating doctor nust indicate to the carrier agreenent

or disagreenment wth the other doctor's certification and

eval uati on.

1. The certifying doctor shall issue a witten report to
t he departrnent—the enpl oyee- and the carrier certifying that
maxi mum medi cal i nprovenent has been reached, stating the

i mpai rnment rating to the body as a whole, and providing any

ot her information required by the departnment by rule. The

carrier shall establish an overall maxi mum nedi cal i nprovenent

dat e and pernanent inpairnent rating, based upon all such

reports.
2. Wthin 14 days after the carrier's know edge of each

maxi mum nedi cal i nprovenent date and inpairnment rating to the

body as a whol e upon which the carrier is paying benefits, the

carrier shall report such maxi rum nedi cal inprovenent date and

when determ ned, the overall maxi mum nedi cal inprovenent date
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and associated inpairnent rating to the departnent in a formt

as set forth in departnent rule. If the enployee has not been

certified as having reached maxi num nedi cal inprovenent before
the expiration of 98 182 weeks after the date tenporary tetal
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section.

(e)5. The carrier shall pay the enpl oyee inpairnent incone

benefits for a period based on the inpairment rating.

(f)6. The departnment may by rule specify forns and

procedures governing the method of paynent of wagetoss—and
Hypai+rrent benefits under this section fer—dates—of—accidents
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(g) Notwi thstandi ng paragraph (c), for accidents occurring

on or after Cctober 1, 2003, an enployee's entitlenent to

i npai rnent i ncone benefits begins the day after the enpl oyee

reaches nmaxi num nedi cal i nprovenent or the expiration of

tenporary benefits, whichever occurs earlier, and continues for

the foll ow ng periods:

1. Two weeks of benefits are to be paid to the enpl oyee

for each percentage point of inpairnent from1l percent up to and

i ncl uding 10 percent.

2. For each percentage point of inpairnment from 1l percent

up to and including 15 percent, 3 weeks of benefits are to be
pai d.
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3. For each percentage point of inpairnment from 16 percent

up to and including 20 percent, 4 weeks of benefits are to be

pai d.
4. For each percentage point of inpairment from21 percent

and higher, 6 weeks of benefits are to be paid.
(4) TEMPORARY PARTI AL DI SABI LI TY.--

(a) Subject to subsection (7), in case of tenporary

partial disability, conpensation shall be equal to 80 percent of
the difference between 80 percent of the enpl oyee s average
weekl y wage and the sal ary, wages, and other renuneration the

enpl oyee is able to earn post injury, as conpared weekly;

however, the weekly tenporary partial disability benefits may

not exceed an anmount equal to 66 2/3 percent of the enployee's
average weekly wage at the tinme of accident Aty I n order to
sinplify the conparison of the preinjury average weekly wage
with the salary, wages, and other renuneration the enployee is

able to earn post injury, the departnent may by rule provide for

paynent of the initial installnment of tenporary parti al

disability benefits to be paid as a partial week so that paynent

for remai ni ng weeks of tenporary partial disability can the

modificationof the weekly conparison-so-—as—to coincide as

closely as possible with the post injury enployer's work week

Haured—workers—pay—periods. The anount deternmined to be the

sal ary, wages, and other remnuneration the enployee is able to

earn shall in no case be | ess than the sum actually being earned
by the enpl oyee, including earnings fromsheltered enpl oynent.

Benefits shall be payable under this subsection only if overal

maxi nrum nedi cal i nprovenent has not been reached and the nedica
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conditions resulting fromthe accident create restrictions on

the injured enployee's ability to return to work.

(b) Wthin 5 business days after the carrier's know edge

of the enployee's release to restricted work, the carrier shal

mail to the enpl oyee and enpl oyer an infornmational |etter,

adopt ed by departnent rule, explaining the enpl oyee's possible

eligibility and responsibilities for tenporary partial

disability benefits.

(c) When an enployee returns to work with the restrictions

resulting fromthe accident and is earni ng wages | ess than 80

percent of the preinjury average weekly wage, the first

install nent of tenporary partial disability benefits is due 7

days after the |last date of the post injury enployer's first

bi weekly work week. Thereafter, paynent for tenporary partia

benefits shall be paid biweekly no later than the 7th day

followng the | ast day of each bi weekly work week.

(d) If the enployee is unable to return to work with the

restrictions resulting fromthe accident and is not earning

wages, salary, or other renuneration, tenporary parti al

disability benefits shall be paid no |ater than the | ast day of

each bi weekly period. The enpl oyee shall notify the carrier

within 5 business days after returning to work. Failure to

notify the carrier of the establishnent of an earni ng capacity

inthe required tine shall result in a suspension or nonpaynent

of tenporary partial disability benefits until the proper

notification is provided.
(e)tb)y Such benefits shall be paid during the continuance

of such disability, not to exceed a period of 104 weeks, as
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provi ded by this subsection and subsection (2). Once the injured
enpl oyee reaches the maxi mum nunber of weeks, tenporary
disability benefits cease and the injured worker's permanent

i npai rment nust be determined. If the enployee is term nated

from post injury enploynent based on the enpl oyee' s ni sconduct,

tenporary partial disability benefits are not payable as

provided for in this section. The departnment shall wmay by rule

specify fornms and procedures governing the nethod and tinme for

of paynent of tenporary disability benefits for dates of
acci dents before January 1, 1994, and for dates of accidents on
or after January 1, 1994.

(5) SUBSEQUENT | NJURY. - -

(a) The fact that an enpl oyee has suffered previous
disability, inpairnment, anomaly, or disease, or received
conpensation therefor, shall not preclude her or himfrom

benefits, as specified in paragraph (b), for a subsequent

aggravation or acceleration of the preexisting condition or ner
precl ude benefits for death resulting therefrom except that no
benefits shall be payable if the enployee, at the tine of
entering into the enploynent of the enpl oyer by whomthe
benefits woul d ot herwi se be payable, falsely represents herself
or hinmself in witing as not having previously been disabl ed or
conpensat ed because of such previous disability, inmpairnent,
anomal y, or disease and the enployer detrinentally relies on the
m srepresent ati on. Conpensati-onfor—tenporary—di-sabiHty—

i cal | fits I I I ‘i hall I bi
a—p-p@-r—t—Fg-n-FFB-n-t—. 0
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(b) If a conpensable injury, disability, or need for

nedi cal care permahent—iapairrent, or any portion thereof, is a

result of aggravation or acceleration of a preexisting

condition, or is the result of merger with a preexisting

condition, only the disabilities and nedi cal treatnent

associated with such conpensable injury shall be payabl e under

this chapter, excluding the degree of disability or nedical

conditions existing at the tine of the inpairnent rating or at

the tine of the accident, regardl ess of whether the preexisting

condition was disabling at the tine of the accident or at the

time of the inpairnment rating and wi thout considering whet her

the preexisting condition would be disabling without the
conpensabl e acci dent i#pai+rrent—an—enployeeeligible toreceive
Fpakrrent—benef it s —under paragraph{(3)3{a)—shallreceive-such
benefits for the total inmpairnentfound to result—excludingthe
I - ) o I . oY b
acchdent—or—injury—or whichwuld-have existed by the tine of
theinpairrent—rating—w-thout the interventionof the
conpensable accident—oriniury. The degree of pernmanent

impairment or disability attributable to the accident or injury

shall be conpensated in accordance with this section,

apportioning out the preexisting condition based on the

anatonmical inpairnent rating attributable to the preexisting

condition. Medical benefits shall be paid apportioning out the

percentage of the need for such care attributable to the

preexisting condition paragraph—{3){a). As used in this

par agraph, "merger" nmeans the conbining of a preexisting

permanent inpairment or disability with a subsequent conpensabl e
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permanent i npairnment or disability which, when the effects of

both are considered together, result in a pernmanent inpairnent

or disability rating which is greater than the sum of the two

per manent inpairment or disability ratings when each inpairnent

or disability is considered individually.

(6) A~ EMPLOYEE REFUSES EMPLOYMENT.--1f an injured

enpl oyee refuses enploynent suitable to the capacity thereof,

offered to or procured therefor, such enployee shall not be
entitled to any conpensation at any tine during the continuance
of such refusal unless at any tinme in the opinion of the judge

of conpensation clainms such refusal is justifiable. Tine periods

for the paynent of benefits in accordance with this section

shall be counted in determining the limtation of benefits as
provided for in paragraphs (2)(a), (3)(c), and (4)(b).
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(7)8)> EMPLOYEE LEAVES EMPLOYMENT. --If an injured
enpl oyee, when receiving conpensation for tenporary parti al
di sability, |eaves the enploynent of the enpl oyer by whom she or
he was enployed at the time of the accident for which such
conpensation is being paid, the enployee shall, upon securing
enpl oynent el sewhere, give to such fornmer enployer an affidavit
in witing containing the nanme of her or his new enpl oyer, the
pl ace of enploynment, and the anmount of wages being received at
such new enpl oynent; and, until she or he gives such affidavit,
t he conpensation for tenporary partial disability will cease.
The enpl oyer by whom such enpl oyee was enpl oyed at the tine of
t he accident for which such conpensation is being paid may al so
at any tinme demand of such enpl oyee an additional affidavit in
witing containing the name of her or his enployer, the place of
her or his enploynent, and the anmount of wages she or he is
receiving; and if the enpl oyee, upon such demand, fails or
refuses to make and furnish such affidavit, her or his right to
conpensation for tenporary partial disability shall cease unti

such affidavit is nmade and furnished. |If the enpl oyee | eaves her

or his enploynent while receiving tenporary partial benefits

w t hout just cause as determ ned by t he judge of conpensati on

clains, tenporary partial benefits shall be payabl e based on the

deened earni ngs of the enployee as if she or he had remai ned

enpl oyed.
(8)8 EMPLOYEE BECOVES | NVATE OF | NSTITUTION. --1n case an

enpl oyee becones an inmate of a public institution, then no

conpensati on shall be payabl e unless she or he has dependent

upon her or himfor support a person or persons defined as
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dependents el sewhere in this chapter, whose dependency shall be
determined as if the enpl oyee were deceased and to whom
conpensati on would be paid in case of death; and such
conpensation as is due such enpl oyee shall be paid such
dependents during the tine she or he remains such i nmate.

(9) (46 EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY | NSURANCE ACT. --

(a) Weekly conpensation benefits payable under this
chapter for disability resulting frominjuries to an enpl oyee
who becones eligible for benefits under 42 U.S.C. s. 423 shal
be reduced to an anmount whereby the sum of such conpensation
benefits payabl e under this chapter and such total benefits
ot herwi se payabl e for such period to the enpl oyee and her or his
dependents, had such enpl oyee not been entitled to benefits
under this chapter, under 42 U S.C. ss. 402 and 423, does not
exceed 80 percent of the enployee's average weekly wage.
However, this provision shall not operate to reduce an injured
wor ker's benefits under this chapter to a greater extent than
such benefits would have ot herw se been reduced under 42 U.S.C.
S. 424(a). This reduction of conpensation benefits is not
applicable to any conpensation benefits payable for any week
subsequent to the week in which the injured worker reaches the
age of 62 years.

(b) If the provisions of 42 U S.C. s. 424(a) are anended
to provide for a reduction or increase of the percentage of
average current earnings that the sum of conpensation benefits
payabl e under this chapter and the benefits payabl e under 42

U S.C. ss. 402 and 423 can equal, the anount of the reduction of
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benefits provided in this subsection shall be reduced or

i ncreased accordingly. The departnment nmay by rule specify forns
and procedures governing the nmethod for cal cul ati ng and

adm ni stering the offset of benefits payable under this chapter
and benefits payable under 42 U S.C. ss. 402 and 423. The
departnent shall have first priority in taking any avail abl e
social security offsets on dates of accidents occurring before
July 1, 1984.

(c) No disability conpensation benefits payable for any
week, including those benefits provided by paragraph (1) (f),
shal |l be reduced pursuant to this subsection until the Socia
Security Adm nistration determ nes the anmount otherw se payable
to the enpl oyee under 42 U . S.C. ss. 402 and 423 and t he enpl oyee
has begun receiving such social security benefit paynents. The
enpl oyee shall, upon demand by the departnent, the enployer, or
the carrier, authorize the Social Security Adm nistration to
rel ease disability information relating to her or himand
aut hori ze the Division of Unenploynment Conpensation to rel ease
unenpl oynent conpensation information relating to her or him in
accordance with rules to be adopted by the depart nent
prescribing the procedure and manner for requesting the
aut hori zation and for conpliance by the enployee. Neither the
departnent nor the enployer or carrier shall nake any paynent of
benefits for total disability or those additional benefits
provi ded by paragraph (1)(f) for any period during which the
enployee willfully fails or refuses to authorize the rel ease of
information in the manner and within the tinme prescribed by such

rules. The authority for release of disability informtion
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granted by an enpl oyee under this paragraph shall be effective
for a period not to exceed 12 nonths, such authority to be
renewabl e as the department may prescribe by rule.

(d) If conpensation benefits are reduced pursuant to this
subsection, the m nimum conpensati on provisions of s. 440.12(2)
do not apply.

(10) (3 EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
VWHO HAS RECEI VED OR | S ENTI TLED TO RECElI VE UNEMPLOYMENT
COVPENSATI ON. - -

(a) No conpensation benefits shall be payable for
tenporary total disability or permanent total disability under
this chapter for any week in which the injured enpl oyee has
received, or is receiving, unenpl oynent conpensation benefits.

(b) If an enployee is entitled to tenporary partia
benefits pursuant to subsection (4) and unenpl oynent
conpensation benefits, such unenpl oynent conpensation benefits
shall be primary and the tenporary partial benefits shall be
suppl emrental only, the sumof the two benefits not to exceed the
anmount of tenporary partial benefits which would otherw se be
payabl e.

(11) (32 FULL- PAY STATUS FOR CERTAI N LAW ENFORCEMENT
OFFI CERS. - -Any | aw enforcenent officer as defined in s.
943.10(1), (2), or (3) who, while acting within the course of
enpl oynent as provided by s. 440.091, is maliciously or
intentionally injured and who thereby sustains a job-connected
di sability conpensabl e under this chapter shall be carried in
full -pay status rather than being required to use sick, annual,

or other |eave. Full -pay status shall be granted only after
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subm ssion to the enploying agency' s head of a nedical report
whi ch gives a current diagnosis of the enployee's recovery and
ability to return to work. In no case shall the enployee's

sal ary and workers' conpensation benefits exceed the anount of
t he enpl oyee's regul ar salary requirenents.

(12) (33> REPAYMENT. --1f an enpl oyee has received a sum as
an indemity benefit under any classification or category of
benefit under this chapter to which she or he is not entitled,
the enployee is liable to repay that sumto the enpl oyer or the
carrier or to have that sum deducted fromfuture benefits,
regardl ess of the classification of benefits, payable to the
enpl oyee under this chapter; however, a partial paynent of the
total repaynent may not exceed 20 percent of the anpunt of the
bi weekl y paynent.

Section 19. Subsections (1), (2), and (3) of section
440. 151, Florida Statutes, are anended to read:

440. 151 Cccupational di seases.--

(1)(a) Where the enployer and enpl oyee are subject to the
provi sions of the Wirkers' Conpensation Law, the disabl enent or
deat h of an enpl oyee resulting froman occupational disease as
herei nafter defined shall be treated as the happeni ng of an
injury by accident, notw thstanding any other provisions of this
chapter, and the enpl oyee or, in case of death, the enpl oyee's
dependents shall be entitled to conpensation as provided by this
chapter, except as hereinafter otherw se provided; and the
practice and procedure prescribed by this chapter shall apply to
all proceedi ngs under this section, except as hereinafter

ot herwi se provided. Provided, however, that in no case shall an
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enpl oyer be liable for conpensation under the provisions of this
section unl ess such disease has resulted fromthe nature of the
enpl oyment in which the enpl oyee was engaged under such

enpl oyer, anrd was actually contracted while so engaged, and the

nature of the enploynment was the major contri buti ng cause of the

di sease. Major contributing cause nust be shown by nedica

evi dence only, as denonstrated by physical exanm nation findi ngs
and di agnostic testing. seaning—by "Nature of the enpl oynent”
means that in te the occupation in which the enployee was so

engaged there is attached a particul ar hazard of such di sease
that distinguishes it fromthe usual run of occupations, or the
i nci dence of such disease is substantially higher in the
occupation in which the enpl oyee was so engaged than in the
usual run of occupations. In clainms for death under s. 440. 16,
deat h nust occur er—in-case of death—unless death follows

results within 350 weeks after sueh | ast exposure. Both

causation and sufficient exposure to a specific harnfu

subst ance shown to be present in the workplace to support

causation shall be proven by clear and convinci ng evi dence.

(b) No conpensation shall be payable for an occupationa
di sease if the enployee, at the tine of entering into the
enpl oynment of the enployer by whomthe conpensation would
ot herwi se be payable, falsely represents herself or hinself in
witing as not having previously been disabled, laid off or

conpensated i n damages or otherw se, because of such di sease.
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(c) \Were an occupational disease is aggravated by any
ot her disease or infirmty, not itself conpensable, or where
di sability or death from any other cause, not itself
conpensabl e, is aggravated, prolonged, accelerated or in anyw se
contributed to by an occupational disease, the conpensation

shall be payable only if the occupational disease is the ngjor

contributing cause of the injury. Any conpensation shall be

reduced and limted to such proportion only of the conpensation
that woul d be payable if the occupational di sease were the sole
cause of the disability or death as such occupational disease,
as a causative factor, bears to all the causes of such
disability or death, such reduction in conpensation to be

ef fected by reduci ng the nunber of weekly or nonthly paynents or
t he anmounts of such paynents, as under the circunstances of the
particul ar case nay be for the best interest of the claimnt or

claimants. Major contributing cause nust be denonstrated by

nmedi cal evi dence based on physical exam nation findi ngs and

di agnostic testing.

(d) No conmpensation for death froman occupati onal disease
shal | be payable to any person whose relationship to the
deceased, which under the provisions of this Wrkers'
Conmpensati on Law woul d give right to conpensation, arose
subsequent to the beginning of the first conpensable disability,
save only to afterborn children of a marriage existing at the
begi nning of such disability.

(e) No conpensation shall be payable for disability or
death resulting fromtuberculosis arising out of and in the
course of enploynment by the Departnment of Health at a state
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tubercul osis hospital, or aggravated by such enpl oynent, when
t he enpl oyee had suffered fromsaid disease at any tinme prior to
t he commencenent of such enpl oynent.

(2) Wienever used in this section the term"occupationa
di sease" shall be construed to nean only a di sease which is due
to causes and conditions which are characteristic of and
peculiar to a particular trade, occupation, process, or
enpl oynent, and to exclude all ordinary diseases of life to
whi ch the general public is exposed, unless the incidence of the
di sease is substantially higher in the particular trade,
occupation, process, or enploynent than for the general public.

"Qccupati onal disease" neans only a disease for which there are

epi demi ol ogi cal studi es show ng that exposure to the specific

substance involved, at the levels to which the enpl oyee was

exposed, nay cause the preci se di sease sustai ned by the

enpl oyee.
(3) Except as hereinatter otherwi se provided in this

section, "disablenment" neans disability as described in s.

440.02(13) theeventof anenployee s becomngactually

Fhcapaci-tated—partially—ortotally—because of anoccupational-

Section 20. Subsections (1) and (7) of section 440. 16,
Florida Statutes, are amended to read:
440. 16 Conpensation for death.--
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(1) |If death results fromthe accident within 1 year
thereafter or follows continuous disability and results fromthe
accident within 5 years thereafter, the enployer shall pay:

(a) Wthin 14 days after receiving the bill, actua
funeral expenses not to exceed $7,500 $5-000

(b) Conpensation, in addition to the above, in the
foll owi ng percentages of the average weekly wages to the
foll ow ng persons entitled thereto on account of dependency upon
t he deceased, and in the foll ow ng order of preference, subject
to the limtation provided in subparagraph 2., but such
conpensation shall be subject to the limts provided in s.
440.12(2), shall not exceed $150, 000 $100,000, and nay be | ess
t han, but shall not exceed, for all dependents or persons
entitled to conpensation, 66 2/3 percent of the average wage:

1. To the spouse, if there is no child, 50 percent of the
aver age weekly wage, such conpensation to cease upon the
spouse' s death.

2. To the spouse, if there is a child or children, the
conpensati on payabl e under subparagraph 1. and, in addition, 16
2/ 3 percent on account of the child or children. However, when
t he deceased is survived by a spouse and also a child or
chil dren, whether such child or children are the product of the
union existing at the tinme of death or of a forner marriage or
marri ages, the judge of conpensation clains may provide for the
paynent of conpensation in such manner as may appear to the
j udge of conpensation clains just and proper and for the best
interests of the respective parties and, in so doing, my

provide for the entire conpensation to be paid exclusively to
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the child or children; and, in the case of death of such spouse,
33 1/3 percent for each child. However, upon the surviving
spouse's renarriage, the spouse shall be entitled to a | unp-sum
paynment equal to 26 weeks of conpensation at the rate of 50
percent of the average weekly wage as provided in s. 440.12(2),
unl ess the $150, 000 $100,000 |limt provided in this paragraph is
exceeded, in which case the surviving spouse shall receive a

| unp- sum paynment equal to the remaining avail able benefits in
[ieu of any further indemity benefits. In no case shall a

survi ving spouse's acceptance of a |unp-sum paynent affect

paynent of death benefits to other dependents.

percent for each child.

4. To the parents, 25 percent to each, such conpensati on
to be paid during the continuance of dependency.

5. To the brothers, sisters, and grandchildren, 15 percent
for each brother, sister, or grandchild.

(c) To the surviving spouse, paynent of postsecondary
student fees for instruction at any area technical center
established under s. 1001.44 for up to 1,800 classroom hours or
paynent of student fees at any community col | ege established
under part 111 of chapter 1004 for up to 80 senester hours. The
spouse of a deceased state enployee shall be entitled to a full
wai ver of such fees as provided in ss. 1009.22 and 1009.23 in
lieu of the paynment of such fees. The benefits provided for in
this paragraph shall be in addition to other benefits provided
for in this section and shall termnate 7 years after the death

of the deceased enpl oyee, or when the total paynent in eligible
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conpensati on under paragraph (b) has been received. To qualify
for the educational benefit under this paragraph, the spouse
shall be required to neet and naintain the regular adni ssion
requirenments of, and be registered at, such area technical
center or conmunity coll ege, and nake sati sfactory academ c
progress as defined by the educational institution in which the
student is enroll ed.

(7) Conpensation under this chapter to aliens not
residents (or about to becone nonresidents) of the United States
or Canada shall be the sane in anpbunt as provided for residents,
except that dependents in any foreign country shall be Ilimted
to surviving spouse and child or children, or if there be no
surviving spouse or child or children, to surviving father or
not her whom t he enpl oyee has supported, either wholly or in
part, for the period of 1 year prior to the date of the injury,
and except that the judge of conpensation clains nay, at the
option of the judge of conpensation clains, or upon the
application of the insurance carrier, conmute all future
install ments of conpensation to be paid to such aliens by paying
or causing to be paid to themone-half of the commuted anount of
such future installnments of conpensation as determ ned by the
j udge of conpensation clainms, and provided further that
conpensation to dependents referred to in this subsection shal
in no case exceed $75, 000 $50,000.

Section 21. Subsection (9) of section 440.185, Florida
Statutes, is anended, and subsection (12) is added to said

section, to read:
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440.185 Notice of injury or death; reports; penalties for
vi ol ati ons. - -

(9) Any enployer or carrier who fails or refuses to tinely
send any form report, or notice required by this section shal
be subject to an adm nistrative fine by the departnment a—eivw+
penalty not to exceed $1, 000 $500 for each such failure or

refusal. If, within 1 calendar year, an enployer fails to tinely

submt to the carrier nore than 10 percent of its notices of

injury or death, the enployer shall be subject to an

adm nistrative fine by the departnent not to exceed $2, 000 for

each such failure or refusal. However, any enployer who fails to

notify the carrier of the injury on the prescribed formor by
letter within the 7 days required in subsection (2) shall be
liable for the adm nistrative fine ewt+—penalty, which shall be
paid by the enployer and not the carrier. Failure by the

enpl oyer to neet its obligations under subsection (2) shall not

relieve the carrier fromliability for the adm nistrative fine

evi—penalty if it fails to conply with subsections (4) and
(5).

(12) Upon receiving notice of an injury froman enpl oyee

under subsection (1), the enployer or carrier shall provide the

enpl oyee with a witten notice, in the formand manner

determ ned by the departnent by rule, of the availability of

services fromthe Enployee Assistance and Orbudsman O fice. The

subst ance of the notice to the enpl oyee shall incl ude:

(a) A description of the scope of services provided by the

of fice.
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(b) Alisting of the toll-free tel ephone nunber of, the

enai | address, and the postal address of the office.

(c) A statenent that the informational brochure referred

to in subsection (4) wll be mailed to the enpl oyee within 3

days after the carrier receives notice of the injury.

(d) Any other information regarding access to assi stance

that the departnent finds is innmediately necessary for an

i njured enpl oyee.
Section 22. Subsections (1) and (2) of section 440.192,

Florida Statutes, are anended, and subsection (9) is added to

said section, to read:
440. 192 Procedure for resolving benefit disputes. —
(1) Subject—to0-s—440-191- Any enployee may, for any
benefit that is ripe, due, and ow ng, who-has not receiveda
I ‘i hich t I beli I he i Lt 1 ed

vhder—this—chapter—shall file by certified mail, or by
el ectroni ¢ neans approved by the Deputy Chief Judge, with the

O fice of the Judges of Conpensation Clainms a petition for
benefits which neets the requirenents of this section and the
definition of specificity in s. 440.02. The departnment shal

i nform enpl oyees of the location of the Ofice of the Judges of
Conpensation Clainms for purposes of filing a petition for
benefits. The enpl oyee shall also serve copies of the petition
for benefits by certified mail, or by electronic neans approved
by the Deputy Chief Judge, upon the enployer and the enployer's
carrier. The Deputy Chief Judge shall refer the petitions to the
j udges of conpensation cl ains.
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(2) Upon receipt, the Ofice of the Judges of Conpensation
Clainms shall review each petition and shall dism ss each

petition or any portion of such a petition—upoenthejudge-s—own
mot-en—or—upon—thenotion—ofany—party- that does not on its

face specifically identify or item ze the foll ow ng:

(a) Nane, address, telephone nunber, and social security
nunber of the enpl oyee.

(b) Nane, address, and tel ephone nunber of the enployer.

(c) A detailed description of the injury and cause of the
injury, including the |ocation of the occurrence and the date or
dates of the accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perfornm ng when the
injury occurred.

(e) The time period for which conpensation and the
specific classification of conpensation were not tinely
provi ded.

(f) Date of nmaxi mum nmedi cal inprovenent, character of
disability, and specific statenment of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al specific travel costs to which the enpl oyee
bel i eves she or he is entitled, including dates of travel and
pur pose of travel, means of transportation, and m | eage and
including the date the request for mleage was filed with the
carrier and a copy of the request filed with the carrier.

(h) Specific listing of all nedical charges alleged
unpai d, including the nane and address of the nedical provider,

t he amounts due, and the specific dates of treatnent.
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(i) The type or nature of treatnent care or attendance

sought and the justification for such treatnent. |If the enpl oyee

is under the care of a physician for an injury identified under

par agraph (c), a copy of the physician's request, authorization,

or recommendation for treatnent, care, or attendance nust

acconpany the petition.

(j) Specific explanation of any other disputed issue that

a judge of conpensation claims will be called to rul e upon.

The dism ssal of any petition or portion of such a petition
under this section is wthout prejudice and does not require a
heari ng.

(9) A petition for benefits nust contain clains for al

benefits that are ripe, due, and owng on the date the petition

is filed. Unless stipulated in witing by the parties, only

clains which have been properly raised in a petition for

benefits and have undergone nedi ati on may be considered for

adj udi cation by a judge of conpensation clai ns.
Section 23. Section 440.1926, Florida Statutes, is created

to read:

440.1926 Alternate dispute resolution; claim

arbitration.--Notw thstandi ng any other provision of this

chapter, the enployer, carrier, and enpl oyee nmay nutual ly agree

to seek consent froma judge of conpensation clainms to enter

into binding claimarbitration in |lieu of any other renedy

provided for in this chapter to resolve all issues in dispute

regarding an injury. Arbitrations agreed to pursuant to this

section shall be governed by chapter 682, the Florida
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Arbitration Code, except that, notw thstandi ng any provision in

chapter 682, the term "court" shall nean a judge of conpensati on

clainms. An arbitration award in accordance with this section

shall be enforceable in the sane manner and with the sane powers

as any final conpensation order.
Section 24. Subsections (2), (3), (4), (6), and (8) and
par agraph (d) of subsection (11) of section 440.20, Florida

Statutes, are anended to read:

440.20 Time for paynent of conpensation and nedical bills;

penalties for |ate paynent. --
(2)(a) The carrier nust pay the first installnment of
conpensation for total disability or death benefits or deny

conpensability no |ater than the 14th cal endar day after the

enpl oyer receives notification nretiee of the injury or death,

when disability is i mediate and conti nuous for 8 cal endar days

or nore after the injury. If the first 7 days after disability

are nonconsecutive or delayed, the first installnent of

conpensation is due on the 6th day after the first 8 cal endar

days of disability. The carrier shall thereafter pay

conpensation in biweekly installnments or as ot herw se provided
ins. 440.15, unless the judge of conpensation clains determ nes
or the parties agree that an alternate installment schedule is
in the best interests of the enpl oyee.

(b) The carrier nust pay, disallow, or deny all nedical,

dental, pharmacy, and hospital bills submtted to the carrier in

accordance with departnent rule no |l ater than 45 cal endar days

after the carrier's receipt of the bill.
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(3) Upon making initial paynent of indemity benefits, or

upon suspension or cessation of paynment for any reason, the

carrier shall imediately notify the injured enpl oyee, the

enpl oyer, and the departnent that it has conmenced, suspended,

or ceased paynent of conpensation. The departnment may require

such notification to the injured enpl oyee, enployer, and the

departnent in a any format and manner it deens necessary to
obtain accurate and tinely notification reperting
(4) If the carrier is uncertain of its obligation to

provide all benefits or conpensation, H—ray+r-tate—payrent
wi-t-hout—prejudi-ce—and—wthout—adm-ttingtHabity—the carrier

shall immediately and in good faith comence investigation of

the enpl oyee's entitlenent to benefits under this chapter and
shall admt or deny conpensability within 120 days after the
initial provision of conpensation or benefits as required under
subsection (2) or s. 440.192(8). Additionally, the carrier shal

initiate paynent and continue the provision of all benefits and

conpensation as if the clai mhad been accepted as conpensabl e,

wi t hout prejudice and without admtting liability. Upon

comencenent of paynent as required under subsection (2) or s.
440.192 (8), the carrier shall provide witten notice to the
enpl oyee that it has elected to pay aH—er—part—of the claim
pendi ng further investigation, and that it will advise the

enpl oyee of clai macceptance or denial wthin 120 days. A
carrier that fails to deny conpensability within 120 days after
the initial provision of benefits or paynent of conpensation as
requi red under subsection (2) or s. 440.192(8) waives the right

to deny conpensability, unless the carrier can establish
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material facts relevant to the issue of conpensability that it
coul d not have di scovered through reasonabl e investigation
within the 120-day period. The initial provision of conpensation
or benefits, for purposes of this subsection, nmeans the first
installment of conpensation or benefits to be paid by the
carrier under subsection (2) or pursuant to a petition for
benefits under s. 440.192(8).

(6)(a) |If any installment of conpensation for death or
dependency benefits, or conpensation for disability benefits+

perranent—-Aparrent—or—wage—toss payable without an award is

not paid within 7 days after it becones due, as provided in

subsection (2), subsection (3), or subsection (4), there shal

be added to such unpaid installnment a punitive penalty of an
anount equal to 20 percent of the unpaid installnent er—$5,

whi ch shall be paid at the sane tine as, but in addition to,
such installnment of conpensation. This penalty shall not apply
for |late paynents resulting —unless—noticeis—Ffiledunder
subsecti-on—{4)—or—unless—such—nonpayrent—+esults fromconditions

over which the enployer or carrier had no control. \Wen any

i nstal | ment of conpensation payable w thout an award has not
been paid within 7 days after it becane due and the cl ai mant
concl udes the prosecution of the claimbefore a judge of
conpensation clains wthout having specifically clainmed

addi tional conpensation in the nature of a penalty under this
section, the claimant will be deened to have acknow edged t hat,
ow ng to conditions over which the enployer or carrier had no
control, such installnment could not be paid within the period

prescri bed for paynent and to have waived the right to claim
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such penalty. However, during the course of a hearing, the judge
of conpensation clains shall on her or his own notion raise the
guestion of whether such penalty should be awarded or excused.
The departnment may assess without a hearing the punitive penalty
agai nst either the enployer or the insurance carrier, depending
upon who was at fault in causing the delay. The insurance policy
cannot provide that this sumw || be paid by the carrier if the
department or the judge of conpensation clains determ nes that

t he punitive penalty should be paid made by the enployer rather
than the carrier. Any additional installnment of conpensation
paid by the carrier pursuant to this section shall be paid

directly to the enployee by check or, if authorized by the

enpl oyee, by direct deposit into the enployee's account at a
financial institution. As—usedinthissubsection—theterm

(b) For nedical services provided on or after January 1,

2004, the departnent shall require that all nedical, hospital

pharmacy, or dental bills properly submtted by the provider,

except for bills that are disall owed or denied by the carrier or

its authorized vendor in accordance with departnment rule, are

tinely paid within 45 cal endar days after the carrier's receipt

of the bill. The departnent shall inpose penalties for |ate

paynents or disall owances or denials of nedical, hospital,

pharnacy, or dental bills that are below a m ni rum 95 percent

tinmely perfornmance standard. The carrier shall pay to the

Workers' Conpensation Administration Trust Fund a penalty of:
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1. Twenty-five dollars for each bill below the 95 percent

tinely performance standard, but neeting a 90 percent tinely

st andar d.

2. Fifty dollars for each bill below a 90 percent tinely

performance standard.

(8)(a) In addition to any other penalties provided by this
chapter for late paynent, if any installnent of conpensation is
not paid when it becones due, the enployer, carrier, or
servicing agent shall pay interest thereon at the rate of 12
percent per year fromthe date the installnent becones due unti
it is paid, whether such installnment is payable w thout an order

or under the ternms of an order. The interest paynent shall be

the greater of the amobunt of interest due or $5.

(b)e)> In order to ensure carrier conpliance under this
chapt er and-provisions—of the Floridalnsurance Code, the office
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departrent shall nonitor, audit, and investigate the performance
of carriers by -conducting rmarket—conduct—exam-nati-ons—as
provi-dedin-s—624-3161—andconductinginvestigations,—as
provi-ded—in—s—624-317. The office departwent shall require
establi-sh-by rule mnimimperformance standards forcarriers—to
ensure that a—mnrmof—90-percent—of all conpensation benefits
are tinely paid in accordance with this section. The office
department shall inpose penalties fnhe—a—carrier—as—providedin
s—440- 131 (b)) up-to-$50 for each |ate paynents payrent of

conpensation that are s below a the m ninmum 95 96 percent

tinely paynent performance standard. The carrier shall pay to

the Workers' Conpensation Admi nistration Trust Fund a penalty

of :

1. Fifty dollars per nunber of installnents of

conpensati on bel ow the 95 percent tinely paynment perfornance

standard and equal to or greater than a 90 percent tinely

paynent perfornance standard.

2. One hundred dollars per nunber of installnents of

conpensati on bel ow a 90 percent tinely paynent performance

st andar d.

This section does not affect the inposition of any penalties or
interest due to the claimant. If a carrier contracts with a
servicing agent to fulfill its adm nistrative responsibilities
under this chapter, the paynent practices of the servicing agent
are deened the paynent practices of the carrier for the purpose
of assessing penalties against the carrier.

(11)
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(d)1. Wth respect to any | unp-sum settlenment under this
subsection, a judge of conpensation clains nust consider at the
time of the settlement, whether the settlenent allocation
provi des for the appropriate recovery of child support

arrearages. An enployer or carrier does not have a duty to

investigate or collect information regarding child support

arrearages.

2. Wen review ng any settlenent of | unp-sum paynent
pursuant to this subsection, judges of conpensation clains shal
consider the interests of the worker and the worker's famly
when approving the settlenent, which nust consider and provide
for appropriate recovery of past due support.

Section 25. Section 440.25, Florida Statutes, is anended
to read:

440.25 Procedures for nediation and hearings.--

(1) Forty days W-thin-90-days after a petition for
benefits is filed under s. 440.192, a—wediationconference
concerning—such—petition-shallbe held—Wthin 40 daysafter
such—petition+s—+ited- the judge of conpensation cl ains shal

notify the interested parties by order that a nediation

conference concerning such petition has been schedul ed witH—be
held unless the parties have notified the judge SHiece—-ofthe
Judges of conpensation clains that a private nmedi ati on has been

held or is scheduled to be held. A nediation, whether private or

public, shall be held within 130 days after the filing of the

petition. Such order nust give the date by—whieh the nediation
conference is to sust be held. Such order may be served

personal |y upon the interested parties or nmay be sent to the
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interested parties by mail. If nmultiple petitions are pending,

or if additional petitions are filed after the scheduling of a

nmedi ati on, the judge of conpensation clains shall consolidate

all petitions into one nediation. The claimnt or the adjuster

of the enployer or carrier nay, at the nmediator's discretion,
attend the nediati on conference by tel ephone or, if agreed to by
the parties, other electronic nmeans. A continuance may be

grant ed upon the agreenent of the parties or if the requesting

party denonstrates to the judge of conpensation clains that the
reason for requesting the continuance arises from circunstances
beyond the party's control. Any order granting a continuance
must set forth the date of the reschedul ed nedi ati on conference.
A nedi ati on conference may not be used solely for the purpose of
medi ating attorney's fees.

(2) Any party who participates in a nediation conference
shall not be precluded fromrequesting a hearing follow ng the
medi ati on conference should both parties not agree to be bound
by the results of the nediation conference. A nediation
conference is required to be held unless this requirenent is
wai ved by the Deputy Chief Judge. Ne—tater—than3—days—pror—to

I i ati : _ an . b Licabl

(3)=)> Such nedi ation conference shall be conducted

informally and does not require the use of formal rules of
evi dence or procedure. Any information fromthe files, reports,
case summaries, nediator's notes, or other comuni cations or

materials, oral or witten, relating to a nedi ati on conference
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under this section obtained by any person perform ng nedi ation
duties is privileged and confidential and may not be discl osed
wi thout the witten consent of all parties to the conference.
Any research or evaluation effort directed at assessing the
medi ati on program activities or performance nust protect the
confidentiality of such information. Each party to a nedi ation
conference has a privilege during and after the conference to
refuse to disclose and to prevent another from discl osing
communi cati ons made during the conference whether or not the
contested issues are successfully resolved. This subsection and
paragraphs (4)(a) and (b) shall not be construed to prevent or
inhibit the discovery or adm ssibility of any information that
is otherwi se subject to discovery or that is adm ssibl e under
applicable law or rule of procedure, except that any conduct or
statenments made during a nediati on conference or in negotiations
concerning the conference are inadm ssible in any proceedi ng
under this chapter.

(a)3—~ Unless the parties conduct a private nediation under

par agr aph (b) subparagraph—2-, nediation shall be conducted by a
medi at or sel ected by the Director of the Division of

Adm ni strative Hearings fromanong nedi ators enpl oyed on a full -
time basis by the Ofice of the Judges of Conpensation Cainms. A
nmedi at or nust be a menber of The Florida Bar for at least 5
years and nmust conplete a nediation training program approved by
t he Deputy Chief Judge Director—of the Divisionof
Admni-strati-ve—Hearings. Adjunct nediators may be enpl oyed by

the Ofice of the Judges of Conpensation Cl ains on an as-needed

basis and shall be selected froma list prepared by the Director

Page 154 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



F L

O

4270
4271
4272
4273
4274
4275
4276
4277
4278
4279
4280
4281
4282
4283
4284
4285
4286
4287
4288
4289
4290
4291
4292
4293
4294
4295
4296
4297

ORI D A H O USE 0O F R FPRESENTAT

HB 0009A 2003

of the Division of Adm nistrative Hearings. An adjunct nedi ator
nmust be independent of all parties participating in the

nmedi ati on conference. An adjunct nediator nust be a nmenber of
The Florida Bar for at |least 5 years and nust conplete a

nmedi ation training program approved by the Ofice of the Judges
of Conpensati on C ai ns6 Di+ector—of the Divisionof
Adm-pi-strati-ve—Hearihrgs. An adjunct nedi ator shall have access

to the office, equipnment, and supplies of the judge of

conpensation clains in each district.

(b)2— Wth respect to any private nedi ati on eeeurring—on
or—afterJandary—1,—2003, if the parties agree or if nediators

are not avail abl e under paragraph (a), pursuant to notice from

required mediation within the period specified in this section,
the parties shall hold a nmediation conference at the carrier's
expense within the 130-day 90-day period set for mediation. The
medi ati on conference shall be conducted by a nediator certified
under s. 44.106. If the parties do not agree upon a mnedi ator
within 10 days after the date of the order, the claimant shal
notify the judge in witing and the judge shall appoint a
medi at or under this subparagraph within 7 days. In the event
both parties agree, the results of the nediation conference
shall be binding and neither party shall have a right to appeal
the results. In the event either party refuses to agree to the
results of the nediation conference, the results of the

medi ati on conference as well as the testinony, w tnesses, and
evi dence presented at the conference shall not be adm ssible at

any subsequent proceeding on the claim The nediator shall not
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be called in to testify or give deposition to resolve any claim
for any hearing before the judge of conpensation clains. The
enpl oyer may be represented by an attorney at the nediation

conference if the enployee is also represented by an attorney at

t he medi ati on conf er ence.

(4)(a) |If the parties fail to agree to wpen witten
subm ssion of pretrial stipulations at—thenrediation—conference,

t he judge of conpensation clains shall conduct a live erder—a

pretrial hearing te—ececur—wthin—14-days—afterthe dateof

jationordered by the judge g onpensati-on a5 The judge

of conpensation clainms shall give the interested parties at

| east 14 7% days' advance notice of the pretrial hearing by mail.

(b) The final hearing nust be held and concluded within 90

days after the nediation conference is held, allow ng the

parties sufficient tine to conplete discovery. Except as set

forth in this section, continuances may be granted only if the

requesting party denonstrates to the judge of conpensation
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clains that the reason for requesting the continuance arises

from circunstances beyond the party's control. The witten

consent of the claimant nust be obtai ned before any request from

a claimant's attorney is granted for an additional continuance
after the initial continuance has been granted. Any order
granting a continuance nust set forth the date and tinme of the
reschedul ed hearing. A continuance nmay be granted only if the
requesting party denonstrates to the judge of conpensati on
clainms that the reason for requesting the continuance arises
from ci rcunst ances beyond the control of the parties. The judge
of conpensation clains shall report any grant of two or nore
continuances to the Deputy Chief Judge.

(c) The judge of conpensation clains shall give the
interested parties at |east 14 # days' advance notice of the
final hearing, served upon the interested parties by mail.

(d) The final hearing shall be held within 210 days after
recei pt of the petition for benefits in the county where the
injury occurred, if the injury occurred in this state, unless
ot herwi se agreed to between the parties and authorized by the
j udge of conpensation clains in the county where the injury

occurred. However, the claimant may waive the tinmefranmes within

this section for good cause shown. If the injury occurred

outside the state and is one for which conpensation is payabl e
under this chapter, then the final hearing may be held in the
county of the enployer's residence or place of business, or in
any other county of the state that will, in the discretion of
t he Deputy Chief Judge, be the npbst convenient for a hearing.

The final hearing shall be conducted by a judge of conpensation
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clainms, who shall, within 30 days after final hearing or closure
of the hearing record, unless otherwi se agreed by the parties,
enter a final order on the nerits of the disputed issues. The

j udge of conpensation clains may enter an abbreviated final

order in cases in which conpensability is not disputed. Either
party may request separate findings of fact and concl usi ons of
law. At the final hearing, the clainmant and enpl oyer nay each
present evidence with respect to the clains presented by the
petition for benefits and may be represented by any attorney
authorized in witing for such purpose. When there is a conflict
in the nedical evidence submtted at the hearing, the provisions
of s. 440.13 shall apply. The report or testinony of the expert
nmedi cal advi sor shall be admitted into evidence in a rade—a—part

of the record-of the proceedi ng and-shall-be giventhe sane

costs incurred in connection with such exam nation and testinony

may be assessed as costs in the proceeding, subject to the
provi sions of s. 440.13. No judge of conpensation clainms may
make a finding of a degree of pernmanent inpairnent that is
greater than the greatest permanent inpairnent rating given the
clai mant by any exam ning or treating physician, except upon
stipulation of the parties. Any benefit due but not raised at
the final hearing which was ripe, due, or owwng at the tine of
the final hearing is waived.

(e) The order making an award or rejecting the claim
referred to in this chapter as a "conpensation order," shall set

forth the findings of ultimate facts and the nandate; and the
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order need not include any other reason or justification for
such mandate. The conpensation order shall be filed in the

O fice of the Judges of Conpensation C ainms at Tall ahassee. A
copy of such conpensation order shall be sent by mail to the

parties and attorneys of record at the |ast known address of

each, with the date of mailing noted thereon

(f)fe)> Notw thstanding any other provision of this
section, the judge of conpensation clains may require the
appearance of the parties and counsel before her or himw thout
witten notice for an enmergency conference where there is a bona
fide energency involving the health, safety, or welfare of an
enpl oyee. An energency conference under this section may result
in the entry of an order or the rendering of an adjudication by
t he judge of conpensation cl ai ns.

(g9)h) To expedite dispute resolution and to enhance the
sel f -executing features of the Wirkers' Conpensation Law, the
Deputy Chi ef Judge shall make provision by rule or order for the

resol ution of appropriate notions by judges of conpensation
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clains without oral hearing upon subm ssion of brief witten
statements in support and opposition, and for expedited

di scovery and docketing. Unless the judge of conpensation
clainms, for good cause, orders a hearing under paragraph (h) 9,
each claimin a petition relating to the determ nation of the

average weekly wage pay under s. 440. 14 shall be resol ved under

this paragraph w thout oral hearing.

(h)& To further expedite dispute resolution and to
enhance the sel f-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance wth s. 440.192, upon the
witten agreenent of both parties and application by either
party, may simlarly be resol ved under this paragraph. A claim
in a petition or $5,000 or less for nedical benefits only or a
petition for reinbursenent for mleage for medical purposes
shall, in the absence of conpelling evidence to the contrary, be
resol ved through the expedited di spute resol ution process
provided in this paragraph. For purposes of expedited resol ution
pursuant to this paragraph, the Deputy Chief Judge shall make
provision by rule or order for expedited and limted di scovery
and expedi ted docketing in such cases. At |east 15 days prior to
hearing, the parties shall exchange and file with the judge of
conpensation clains a pretrial outline of all issues, defenses,
and wi tnesses on a form adopted by the Deputy Chief Judge;

provided, in no event shall such hearing be held w thout 15
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days' written notice to all parties. No pretrial hearing shal

be held and no nedi ati on schedul ed unl ess requested by a party.

The judge of conpensation clainms shall limt all argument and
presentation of evidence at the hearing to a maxi num of 30

m nut es, and such hearings shall not exceed 30 mnutes in

I ength. Neither party shall be required to be represented by
counsel . The enployer or carrier may be represented by an

adj uster or other qualified representative. The enpl oyer or
carrier and any witness nmay appear at such hearing by tel ephone.
The rul es of evidence shall be liberally construed in favor of
all owi ng introduction of evidence.

(i) A judge of conpensation clainms may, upon the notion
of a party or the judge's own notion, dismss a petition for
| ack of prosecution if a petition, response, notion, order,
request for hearing, or notice of deposition has not been filed
during the previous 12 nonths unless good cause is shown. A
di sm ssal for lack of prosecution is w thout prejudice and does
not require a hearing.

(J)& A judge of conpensation clainms may not award
interest on unpaid nedical bills and the anount of such bills
may not be used to cal culate the anount of interest awarded.
Regardl ess of the date benefits were initially requested,
attorney's fees do not attach under this subsection until 30
days after the date the carrier or self-insured enployer
receives the petition.

(5 (a) Procedures with respect to appeals fromorders of
j udges of conpensation clains shall be governed by rul es adopted

by the Suprenme Court. Such an order shall become final 30 days
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after mailing of copies of such order to the parties, unless
appeal ed pursuant to such rules.

(b) An appellant may be relieved of any necessary filing
fee by filing a verified petition of indigency for approval as
provided in s. 57.081(1) and nay be relieved in whole or in part
fromthe costs for preparation of the record on appeal if,
within 15 days after the date notice of the estimted costs for
the preparation is served, the appellant files with the judge of
conpensation clains a copy of the designation of the record on
appeal, and a verified petition to be relieved of costs. A
verified petition filed prior to the date of service of the
notice of the estimated costs shall be deened not tinmely fil ed.
The verified petition relating to record costs shall contain a
sworn statenent that the appellant is insolvent and a conpl ete,
detail ed, and sworn financial affidavit showing all the
appel lant's assets, liabilities, and incone. Failure to state in
the affidavit all assets and income, including marital assets
and incone, shall be grounds for denying the petition with
prejudice. The Ofice of the Judges of Conpensation C ai ns shal
adopt rules as nmay be required pursuant to this subsection,
including forns for use in all petitions brought under this
subsection. The appellant's attorney, or the appellant if she or
he is not represented by an attorney, shall include as a part of
the verified petition relating to record costs an affidavit or
affirmation that, in her or his opinion, the notice of appeal
was filed in good faith and that there is a probable basis for
the District Court of Appeal, First District, to find reversible

error, and shall state with particularity the specific |egal and
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factual grounds for the opinion. Failure to so affirmshall be
grounds for denying the petition. A copy of the verified
petition relating to record costs shall be served upon al
interested parties. The judge of conpensation clains shal
pronptly conduct a hearing on the verified petition relating to
record costs, giving at |east 15 days' notice to the appell ant,
the departnment, and all other interested parties, all of whom
shall be parties to the proceedi ngs. The judge of conpensation
claims may enter an order w thout such hearing if no objection
is filed by an interested party within 20 days fromthe service
date of the verified petition relating to record costs. Such
proceedi ngs shall be conducted in accordance with the provisions
of this section and with the workers' conpensation rul es of
procedure, to the extent applicable. In the event an insolvency
petition is granted, the judge of conpensation clains shal
direct the departnent to pay record costs and filing fees from
t he Wirkers' Conpensation Adm nistration Trust Fund pendi ng
final disposition of the costs of appeal. The departnent my
transcri be or arrange for the transcription of the record in any
proceeding for which it is ordered to pay the cost of the
record.

(c) As a condition of filing a notice of appeal to the
District Court of Appeal, First District, an enployer who has
not secured the paynent of conpensation under this chapter in
conpliance with s. 440.38 shall file with the notice of appeal a
good and sufficient bond, as provided in s. 59.13, conditioned
to pay the amount of the demand and any interest and costs

payabl e under the ternms of the order if the appeal is dism ssed,
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or if the District Court of Appeal, First District, affirnms the
award in any anmount. Upon the failure of such enployer to file
such bond w th thejudge—of—conpensation—eclains—or the District
Court of Appeal, First District, along with the notice of
appeal, the District Court of Appeal, First District, shal

dism ss the notice of appeal.

(6) An award of conpensation for disability my be nmade

after the death of an injured enpl oyee.

(7) o I I Laird il ed

Fohr— Any interested
party shall have the right in any case of death to require an
aut opsy, the cost thereof to be borne by the party requesting
it; and the judge of conpensation clains shall have authority to
order and require an autopsy and may, in her or his discretion,
wi t hhol d her or his findings and award until an autopsy is held.
Section 26. Subsections (1), (2), and (3) of section
440. 34, Florida Statutes, are anended, and subsection (7) is
added to said section, to read:
440.34 Attorney' s fees; costs.--

Page 164 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

4550
4551
4552
4553
4554
4555
4556
4557
4558
4559
4560
4561
4562
4563
4564
4565
4566
4567
4568
4569
4570
4571
4572
4573
4574
4575
4576

HB 0009A 2003

(1) A fee, gratuity, or other consideration nay not be
pai d for servicesrenderedfor a claimant in connection with any
proceedi ngs arising under this chapter, unless approved as
reasonabl e by the judge of conpensation clains or court having
jurisdiction over such proceedi ngs. Except—as—provi-ded—bythis
subseetion- Any attorney's fee approved by a judge of
conpensation clainms for benefits secured on behal f of services
rendered—to a clainmant nust equal to 20 percent of the first
$5, 000 of the anpbunt of the benefits secured, 15 percent of the

next $5,000 of the ampunt of the benefits secured, 10 percent of
the remai ni ng anount of the benefits secured to be provided
during the first 10 years after the date the claimis filed, and

5 percent of the benefits secured after 10 years. The judge of

conpensation clains shall not approve a conpensation order, a

joint stipulation for |unp-sumsettl|lenent, a stipulation or

agreenment between a clainmant and his or her attorney, or any

ot her agreenent related to benefits under this chapter that

provides for an attorney's fee in excess of the anbunt perntted

by this section. The judge of conpensation clainms is not

requi red to approve any retainer agreenent between the clai mant

and his or her attorney. The retainer agreenent as to fees and

costs may not be for conpensation in excess of the anpunt

al |l owed under this section. Hewever—Fhejudge—of—conpensation
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(2) In awarding a reasonable claimant's attorney's fee,
t he judge of conpensation clains shall consider only those
benefits secured by toe—the—eclalmant—that the attorney is
responsiblefor—securing. An attorney is not entitled to

attorney's fees for representation in any issue that was ripe,

due, and owi ng and that reasonably coul d have been addressed,

but was not addressed, during the pendency of other issues for

the sanme injury. The anpbunt, statutory basis, and type of

benefits obtained through | egal representation shall be |isted

on all attorney's fees awarded by the judge of conpensation

claims. For purposes of this section, the term "benefits

secured" meahs—benefits obtainedasaresult of the clatmant's
P | . I | . bt Laj

for—benetits— However—suech—term does not include future

nmedi cal benefits to be provided on any date nore than 5 years

after the date the claimis filed. In the event an offer to
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settle an i ssue pending before a judge of conpensation clains is

comuni cated in witing to the clainmant or the claimant's

attorney at |least 30 days prior to the trial date on such issue,

benefits secured shall be only that anmount awarded above that

specified in the offer to settle. If nultiple issues are pendi ng

before the judge of conpensation clains, said offer of

settl enment shall address each i ssue pending and shall state

explicitly whether or not the offer on each i ssue i s severabl e.

The witten offer shall al so unequivocally state whet her or not

it includes nedical wi tness fees and expenses and all ot her

costs associated with the claim

(3) If any party the—elatmwant- should prevail in any
proceedi ngs before a judge of conpensation clains or court,

there shall be taxed against the nonprevailing party esployer

t he reasonabl e costs of such proceedings, not to include the
attorney's fees ofthe—eclatmant. A claimnt shall be
responsi ble for the paynment of her or his ow attorney's fees,
except that a claimant shall be entitled to recover a reasonable
attorney's fee froma carrier or enployer:

(a) Against whom she or he successfully asserts a petition
for medical benefits only, if the claimant has not filed or is
not entitled to file at such time a claimfor disability,
per manent i npairment, wage-loss, or death benefits, arising out
of the sanme accident;

(b) In any case in which the enployer or carrier files a
response to petition denying benefits with the Ofice of the

Judges of Conpensation Clains and the injured person has
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enpl oyed an attorney in the successful prosecution of the
petition;

(c) In a proceeding in which a carrier or enployer denies
that an accident occurred for which conpensation benefits are
payable, and the clainmant prevails on the issue of
conpensability; or

(d) In cases where the claimnt successfully prevails in
proceedi ngs filed under s. 440.24 or s. 440.28.

Regardl ess of the date benefits were initially requested,
attorney's fees shall not attach under this subsection until 30

days after the date the carrier or enployer, if self-insured,

receives the petition. la-apphbyngthe factorssetforthin

(7) If an attorney's fee is owed under paragraph (3)(a),

t he j udge of conpensation clains nay approve an alternative

attorney's fee not to exceed $1,500 only once per accident,

based on a maxi num hourly rate of $150 per hour, if the judge of

conpensation clains expressly finds that the attorney's fee

anmount provided for in subsection (1), based on benefits

secured, fails to fairly conpensate the attorney for disputed

nmedi cal -only clains as provided in paragraph (3)(a) and the

circunstances of the particular case warrant such action.
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Section 27. Subsection (7) is added to section 440. 38,
Florida Statutes, to read:

440.38 Security for conpensation; insurance carriers and
self-insurers. —

(7) Any enployer who neets the requirenents of subsection

(1) through a policy of insurance issued outside of this state

nmust at all tinmes, with respect to all enployees working in this

state, naintain the required coverage under a Florida

endorsenent using Florida rates and rul es pursuant to payrol

reporting that accurately reflects the work perforned in this

state by such enpl oyees.
Section 28. Subsections (2) and (6) of section 440. 381,

Florida Statutes, are amended to read:
440. 381 Application for coverage; reporting payroll
payrol | audit procedures; penalties.--

(2) Subm ssion of an application that contains fal se,

m sl eadi ng, or inconplete information provided with the purpose

of avoiding or reducing the anbunt of prem uns for workers'

conpensation coverage is a felony of the second degree,
puni shable as provided in s. 775.082, s. 775.083, or s. 775.084.

The application nust contain a statenent that the filing of an
application containing false, msleading, or inconplete
information provided with the purpose of avoiding or reducing

t he amount of prem uns for workers' conpensation coverage is a
felony of the third degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084. The application nust contain
a sworn statenent by the enployer attesting to the accuracy of

the informati on subm tted and acknow edgi ng the provisions of
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former s. 440.37(4). The application nmust contain a sworn
statenent by the agent attesting that the agent explained to the
enpl oyer or officer the classification codes that are used for
prem um cal cul ati ons.

(6)(a) |If an enployer understates or conceal s payroll, or
m srepresents or conceals enpl oyee duties so as to avoid proper
classification for prem um cal cul ati ons, or m srepresents or
conceal s information pertinent to the conputation and
application of an experience rating nodification factor, the
enpl oyer, or the enployer's agent or attorney, shall pay to the
insurance carrier a penalty of 10 tinmes the anount of the
difference in prem um paid and the anmount the enpl oyer should
have paid and reasonable attorney's fees. The penalty may be
enforced in the circuit courts of this state.

(b) If the departnent deterni nes that an enpl oyer has

materially understated or conceal ed payroll, has naterially

m srepresented or conceal ed enpl oyee duties so as to avoid

proper classification for prem um cal cul ati ons, or has

materially m srepresented or conceal ed i nformati on pertinent to

t he conputation and application of an experience rating

nodi fication factor, the departnent shall imediately notify the

enpl oyer's carrier of such determ nation. The carrier shal

conmence a physical onsite audit of the enployer within 30 days

after receiving notification fromthe departnent. If the carrier

fails to conmmence the audit as required by this section, the

departnent shall contract with auditing professionals to conduct

the audit at the carrier's expense. A copy of the carrier's

audit of the enpl oyer shall be provided to the departnent upon
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conpletion. The carrier is not required to conduct the physica

onsite audit of the enployer as set forth in this paragraph if

the carrier gives witten notice of cancellation to the enpl oyer

wthin 30 days after receiving notification fromthe departnent

of the naterial m srepresentation, understatenent, or

conceal nent and an audit is conducted in conjunction with the

cancel | ati on.
Section 29. Subsection (3) of section 440.42, Florida
Statutes, is anended to read:

440.42 Insurance policies; liability.--

(3) No contract or policy of insurance issued by a carrier
under this chapter shall expire or be canceled until at |east 30
days have el apsed after a notice of cancellation has been sent
to the departnent and to the enployer in accordance with the

provi sions of s. 440.185(7). For cancellation due to nonpaynent

of premum the insurer shall nmail notification to the enployer

at least 10 days prior to the effective date of the

cancel |l ati on. However, when duplicate or dual coverage exists by

reason of two different carriers having issued policies of

i nsurance to the sanme enpl oyer securing the sanme liability, it
shall be presuned that only that policy with the later effective
date shall be in force and that the earlier policy term nated
upon the effective date of the latter. In the event that both
policies carry the sane effective date, one of the policies may
be cancel ed instanter upon filing a notice of cancellation with
the departnent and serving a copy thereof upon the enployer in
such manner as the department prescribes by rule. The departnent

may by rule prescribe the content of the notice of retroactive
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cancel l ation and specify the tine, place, and nmanner in which
the notice of cancellation is to be served.

Section 30. Paragraph (a) of subsection (4) of section
440. 49, Florida Statutes, is anended to read:

440.49 Limtation of liability for subsequent injury
t hrough Special Disability Trust Fund.--

(4) PERMANENT | MPAI RVENT OR PERMANENT TOTAL DI SABI LI TY,
TEMPORARY BENEFI TS, MEDI CAL BENEFI TS, OR ATTENDANT CARE AFTER
OTHER PHYSI CAL | MPAI RVENT. - -

(a) Permanent inpairnent.--1f an enpl oyee who has a
preexi sting permanent physical inpairnment incurs a subsequent
permanent inpairnment frominjury or occupational disease arising
out of, and in the course of, her or his enpl oynent which nerges
wi th the preexisting permanent physical inpairnment to cause a
per manent inpairnent, the enployer shall, in the first instance,
pay all benefits provided by this chapter; but, subject to the
[imtations specified in subsection (6), such enployer shall be
rei mbursed fromthe Special Disability Trust Fund created by
subsection (9) for 50 percent of all inpairnent benefits which
t he enpl oyer has been required to provide pursuant to s.

440. 15(3) =) as a result of the subsequent accident or
occupational disease.

Section 31. Subsection (6) of section 440.491, Florida
Statutes, is anended to read:

440.491 Reenploynment of injured workers; rehabilitation.--

(6) TRAINING AND EDUCATI ON. - -

(a) Upon referral of an injured enpl oyee by the carrier,

or upon the request of an injured enployee, the departnent shal
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conduct a training and education screening to determ ne whether
it should refer the enployee for a vocational evaluation and, if
appropriate, approve training and education or other vocational
services for the enployee. The department may not approve forma
trai ning and education prograns unless it determ nes, after
consi deration of the reenpl oynent assessnent, pertinent

reenpl oynent status reviews or reports, and such other rel evant
factors as it prescribes by rule, that the reenploynent plan is
likely to result in return to suitable gainful enploynent. The
departnment is authorized to expend noneys fromthe Wrkers'
Conpensati on Adm ni stration Trust Fund, established by s.
440.50, to secure appropriate training and education at a

comunity col |l ege established under part |1l of chapter 240 or

at a vocational -technical school established under s. 230.63, or

to secure other vocational services when necessary to satisfy

t he recommendati on of a vocational evaluator. As used in this

par agr aph, "appropriate training and education” includes

securing a general education diplonma (GED), if necessary. The

departnment shall establish training and educati on standards
pertaining to enployee eligibility, course curricula and
duration, and associ ated costs.

(b) Wien iH—appears—that an enpl oyee who has attai ned

maxi mum nmedi cal i nprovenent is unable to earn at | east 80

percent of the conpensation rate and requires training and

education to obtain suitable gainful enploynment, the enployer or

carrier shall pay the enployee additional training and education

tenporary total conpensation benefits while the enpl oyee

recei ves such training and education for a period not to exceed
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104 weeks. The benefits provided under this paragraph shall not
be in addition to the 104 weeks as specified in s. 440.15(2) 26

ahd—proper—by—ajudge—of conpensation—eclains— However, a carrier

or enployer is not precluded fromvoluntarily paying additional
tenporary total disability conpensation beyond that period. If
an enpl oyee requires tenporary residence at or near a facility
or an institution providing training and education which is

| ocated nore than 50 nmiles away fromthe enpl oyee' s customary
resi dence, the reasonable cost of board, |odging, or travel nust
be borne by the departnent fromthe Wirkers' Conpensation

Admi ni stration Trust Fund established by s. 440.50. An enpl oyee
who refuses to accept training and education that is recomended
by the vocational eval uator and consi dered necessary by the

departnment will forfeit any additional training and educati on

benefits and any additional paynent for |ost wages under this

chapter. The departnent shall adopt rules to inplenent this

section, which shall include requirenents placed upon the

carrier to notify the injured enpl oyee of the availability of

trai ning and educati on benefits as specified in this chapter.

The departnent shall also include information regarding the

eligibility for training and education benefits in informational
materials specified in ss. 440.207 and 440.40 is—subjeect—to—a
I . . Kl . I i ts includi
wage-loss-benefits,—as determned under s 440153} (b}
Section 32. Section 440.525, Florida Statutes, is anended

to read:
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440.525 Audit, exam nation, and examnm nation of carriers

and clains-handling entities.--

(1) The Ofice of Insurance Regul ati on departwent may
audit, examne, or investigate any each carrier, third-party

adm ni strator, servicing agent, or other clains-handling entity

as often as is warranted to ensure that it is carriers—are

fulfilling its their obligations under this chapter thetaw—Fhe

o od_of_t4 ., ,
: he | . nation.

(2) An audit or exam nation may cover any period of the

carrier's, third-party admnistrator's, servicing agent's, or

other clains-handling entity's operations since the | ast

previous audit or exam nation. An investigation based upon a

reasonabl e belief by the office that a naterial violation of

this chapter has occurred nay cover any tine period, but nmay not

predate the |ast audit by nore than 5 years. The Fi nanci al

Servi ces Conmmi ssion may by rul e establish procedures, standards,

and protocols for audits, exam nations, and investigations. |f

the office finds any violation of this chapter, it nmay inpose

adm nistrative penalties pursuant to this chapter. If the office

finds any self-insurer in violation of this chapter, it nmay take

action pursuant s. 440.38(3). Audits, exam nations, or

i nvestigations by the office nay address, but are not limted to

addressing, unfair or unreasonabl e cl ai ms- handl i ng t echni ques;

patterns or practices of unreasonabl e denial of clains or

unreasonabl e delay in clainms handling; tineliness and accuracy
of paynments and reports under ss. 440.13, 440.16, and 440. 185;

proper application of practice paraneters and protocols in
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payi ng nedi cal benefits; or patterns or practices of harassnent,

coercion, or intimdation of claimants. The conm ssion nmay al so

specify by rule the docunentation to be nmi ntained for each

claimfile.

(3) As to any audit, exam nation, or investigation

conducted under this chapter, the office shall have the power to

conduct onsite inspections of clains records and docunentati on

of a carrier, third-party adm nistrator, servicing agent, or

ot her clains-handling entity, and conduct interviews, both sworn

and unsworn, of clains-handling personnel. Carriers, third-party

adm ni strators, servicing agents, and ot her clai ns-handling

entities shall nmake all clains records, docunentation,

conmuni cation, and correspondence avail able to office personnel

during reqgul ar business hours. |If any person fails to conply

with an office request for production of records or docunents or

fails to produce an enpl oyee for interview, the office nay

conpel production or attendance by subpoena. The results of an

audi t, exam nation, or investigation shall be provided to the

carrier, third-party admnistrator, servicing agent, or other

clains-handling entity in a witten report setting forth the

basis for any violations that are asserted. Such report is

agency action for purposes of chapter 120, and the aggrieved

party may request a proceeding under s. 120.57 with regard to

the findings and conclusion of the report.

(4) If the office finds that violations of this chapter

have occurred, the office nay i npose an adm nistrative penalty

upon the offending entity or entities. For each offending

entity, such penalties shall not exceed $2,500 for each pattern
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or practice constituting nonwillful violation and shall not

exceed an aggregate anount of $10,000 for all nonw || ful

viol ations arising out of the sane action. If the office finds a

pattern of practice that constitutes a willful violation, the

of fice nmay i npose an adninistrative penalty upon each of f endi ng

entity not to exceed $20,000 for each willful pattern or

practice. Such fines shall not exceed $100,000 for all wllful

violations arising out of the sane action. No penalty assessed

under this section may be recouped by any carrier in the rate

base, the premium or any rate filing. Any adm nistrative

penalty i nposed under this section for a nonw || ful violation

shall not duplicate an adm nistrative penalty inposed under

anot her provision of this chapter. The conm ssi on may adopt

rules to inplenent this section. The comm ssion shall adopt

penalty guidelines by rule to set penalties under this chapter.

(5) The departnent shall provide such assi stance as may be

requested by the office to enable the office to carry out its

powers and duties under this section.
Section 33. Subsection (2) of section 627.162, Florida

Statutes, is anended to read:

627. 162 Requirenents for premuminstall nents;
del i nquency, collection, and check return charges; attorney's
fees. --

(2) Insurers providing workers' conpensati on coverage
under chapter 440 may charge the insured a delinquency and
collection fee on each installnent in default for a period of
not |less than 5 days in an anpbunt not to exceed $25 $10 or 5

percent of the delinquent installnment, whichever is greater.
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Only one such delinquency and collection fee may be coll ected on
any such installment regardl ess of the period during which it
remai ns in default.

Section 34. Paragraphs (c) and (d) of subsection (4) of
section 627.311, Florida Statutes, are anended to read

627.311 Joint underwiters and joint reinsurers.--

(4)

(c) The operation of the plan shall be governed by a plan
of operation that is prepared at the direction of the board of
governors. The plan of operation may be changed at any tinme by
t he board of governors or upon request of the departnent. The
pl an of operation and all changes thereto are subject to the
approval of the departnment. The plan of operation shall:

1. Authorize the board to engage in the activities
necessary to inplenment this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by the
pl an, including, but not limted to, docunmented rejection by at
| east two insurers which reasonably assures that insureds
covered under the plan are unable to acquire coverage in the
voluntary market. Any insured may voluntarily elect to accept
coverage froman insurer for a premumequal to or greater than
the plan premumif the insurer witing the coverage adheres to
the provisions of s. 627.171.

3. Require notice fromthe agent to the insured at the
time of the application for coverage that the application is for
coverage with the plan and that coverage nay be avail able

t hrough an insurer, group self-insurers' fund, comercial self-

Page 178 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

4939
4940
4941
4942
4943
4944
4945
4946
4947
4948
4949
4950
4951
4952
4953
4954
4955
4956
4957
4958
4959
4960
4961
4962
4963
4964
4965
4966

HB 0009A 2003

i nsurance fund, or assessable nutual insurer through another
agent at a | ower cost.

4. Establish prograns to encourage insurers to provide
coverage to applicants of the plan in the voluntary market and
to insureds of the plan, including, but not limted to:

a. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to provide coverage
to applicants to the plan or existing insureds of the plan and
in describing the types of risks in which the insurer is
interested. The description of the desired risks nust be on a
form devel oped by the plan.

b. Devel oping forns and procedures that provide an insurer
with the informati on necessary to determ ne whether the insurer
wants to wite particular applicants to the plan or insureds of
t he pl an.

c. Devel opi ng procedures for notice to the plan and the
applicant to the plan or insured of the plan that an insurer
will insure the applicant or the insured of the plan, and notice
of the cost of the coverage offered; and devel opi ng procedures
for the selection of an insuring entity by the applicant or
i nsured of the plan.

d. Provide for a market-assistance plan to assist in the
pl acenent of enployers. Al applications for coverage in the
pl an received 45 days before the effective date for coverage
shall be processed through the market -assi stance plan. A market -
assi stance plan specifically designed to serve the needs of
smal | good policyhol ders as defined by the board nust be
finalized by January 1, 1994.
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5. Provide for policy and clains services to the insureds
of the plan of the nature and quality provided for insureds in
the voluntary market.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regardi ng the insured.

7. Provide for procedures for auditing insureds of the
pl an whi ch are based on reasonabl e busi ness judgnent and are
designed to maxim ze the |likelihood that the plan will coll ect
t he appropriate prem umns.

8. Authorize the plan to term nate the coverage of and
refuse future coverage for any insured that submts a fraudul ent
application to the plan or provides fraudul ent or grossly
erroneous records to the plan or to any service provider of the
plan in conjunction with the activities of the plan.

9. Establish service standards for agents who submt
busi ness to the plan.

10. Establish criteria and procedures to prohibit any
agent who does not adhere to the established service standards
from pl acing business with the plan or receiving, directly or
indirectly, any comm ssions for business placed with the plan.

11. Provide for the establishnent of reasonable safety

progranms for all insureds in the plan. Al insureds of the plan

must participate in the safety program

12. Authorize the plan to term nate the coverage of and
refuse future coverage to any insured who fails to pay prem uns
or surcharges when due; who, at the tinme of application, is

del i nquent in paynents of workers' conpensation or enployer's
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liability insurance prem uns or surcharges owed to an insurer,
group self-insurers' fund, comercial self-insurance fund, or
assessabl e mutual insurer licensed to wite such coverage in
this state; or who refuses to substantially conmply wth any
safety prograns recommended by the plan.

13. Authorize the board of governors to provide the
services required by the plan through staff enployed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
board of governors, or through a conbination of enployees and
servi ce providers.

14. Provide for service standards for service providers,
nmet hods of determ ni ng adherence to those service standards,

i ncentives and disincentives for service, and procedures for
term nating contracts for service providers that fail to adhere
to service standards.

15. Provide procedures for selecting service providers and
standards for qualification as a service provider that
reasonably assure that any service provider selected wll
continue to operate as an ongoing concern and i s capabl e of
providing the specified services in the manner required.

16. Provide for reasonable accounting and data-reporting
practi ces.

17. Provide for annual review of costs associated with the
adm ni stration and servicing of the policies issued by the plan
to determ ne alternatives by which costs can be reduced.

18. Authorize the acquisition of such excess insurance or

reinsurance as is consistent with the purposes of the plan.
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19. Provide for an annual report to the departnent on a
date specified by the departnment and contai ning such information
as the departnment reasonably requires.

20. Establish nultiple rating plans for various
classifications of risk which reflect risk of |oss, hazard
grade, actual |osses, size of premum and conpliance with |oss
control. At |east one of such plans nust be a preferred-rating
pl an to accommodate small -prem um policyhol ders with good
experience as defined in sub-subparagraph 22. a.

21. Establish agent conm ssion schedul es.

22. Establish four three subplans as foll ows:

a. Subplan "A" nust include those insureds whose annual
prem um does not exceed $2,500 and who have neither incurred any
lost-tinme clainms nor incurred nedical -only clains exceeding 50
percent of their premumfor the i Mmediate 2 years.

b. Subplan "B" nmust include insureds that are enpl oyers
identified by the board of governors as high-risk enployers due
solely to the nature of the operations being perforned by those
i nsureds and for whom no market exists in the voluntary narket,
and whose experience nodifications are |less than 1.00.

c. Subplan "C" nust include all ether insureds wthin the
plan that are not eligible for subplan "A " subplan "B " or

subplan "D."

d. Subplan "D' nust include any enpl oyer with 50 or fewer

enpl oyees, except that an enpl oyer who is eligible for subpl an

"D' and anot her subplan may el ect the subplan in which it wll

participate. The rate plan for subplan "D' shall be the sane

rate plan as the plan approved under ss. 627.091-627. 151 and
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each participant in subplan "D' shall pay the prem um det erm ned

under such rate plan, plus a surcharge determ ned by the board

to be sufficient to ensure that the plan does not conpete with

the voluntary nmarket rate for any participant, but not to exceed

25 percent.

23. Provide for a depopul ati on programto reduce the

nunber of insureds in subplan "D." If an enpl oyer insured

t hrough subplan "D' is offered coverage froma vol untary nmarket

carrier:

a. During the first 30 days of coverage under the subpl an;

b. Before a policy is issued under the subpl an;

c. By issuance of a policy upon expiration or cancell ation

of the policy under the subplan; or

d. By assunption of the subplan's obligation with respect

to an in-force policy,

that enployer is no longer eligible for coverage through the

pl an. The premium for risks assunmed by the voluntary market

carrier nust be the same premumplus, for the first 2 years,

t he surcharge as deternined in sub-subparagraph 22.d. A prenm um

under this subparagraph, including surcharge, is deened approved

and is not an excess prem umfor purposes of s. 627.171.

24. Require that policies issued under subplan "D' and

applications for such policies nust include a notice that the

policy issued under subplan "D' could be replaced by a policy

i ssued froma voluntary market carrier and that if an offer of

coverage is obtained froma voluntary narket carrier, the

policyholder is no | onger eligible for coverage through subpl an

Page 183 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



FL ORI DA H O USE 0O F R FPRESENTAT

O

5079
5080
5081
5082
5083
5084
5085
5086
5087
5088
5089
5090
5091
5092
5093
5094
5095
5096
5097
5098
5099
5100
5101
5102
5103
5104
5105
5106

HB 0009A 2003

"D." The notice nust also specify that acceptance of coverage

under subplan "D' creates a concl usive presunption that the

applicant or policyholder is aware of this potential. Wth

respect to any enpl oyer organi zed as a not-for-profit

corporation and tax-exenpt under s. 501(c)(3) of the Internal

Revenue Code, the surcharge shall be sufficient to ensure that

t he subpl an does not conpete with the voluntary market but does

not exceed 10 percent.

(d)1. The plan nust be funded through actuarially sound
prem uns charged to insureds of the plan
2. The plan may issue assessable policies only to those

insureds in subplan "C-" and subplan "D." Assessnents |evied

agai nst subplan "C" participants shall cover only the excess

| osses attributable to subplan "C," and assessments | evi ed

agai nst subplan "D" participants shall cover only the excess

| osses attributable to subplan "D." In no event nay the plan

| evy assessnents agai nst any person or entity except as

aut hori zed by this paragraph. Those assessabl e policies nust be

clearly identified as assessable by containing, in contrasting
color and in not |ess than 10-point type, the follow ng
statenents: "This is an assessable policy. If the plan is unable
to pay its obligations, policyholders will be required to
contribute on a pro rata earned prenium basis the noney
necessary to neet any assessnent |levied."

3. The plan may issue assessable policies with differing
ternms and conditions to different groups within subplan "C'" and
subpl an "D' the—plan when a reasonabl e basis exists for the
di fferentiation.
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4. The plan may offer rating, dividend plans, and ot her

pl ans to encourage | 0oss prevention prograns.
Par agr aphs (c) and (e) of subsection (3) of
section 921.0022, Florida Statutes, are anended to read:

921.0022 Crimnal Punishnent Code; offense severity

(3) OFFENSE SEVERI TY RANKI NG CHART

Fel ony

Degree Description

O R I D A H O U

HB 0009A
Section 35.

ranki ng chart. - -
Fl ori da
Statute
316.193(2) (b) 3rd
316. 1935(2) 3rd
319. 30(4) 3rd
319.33(1)(a) 3rd
319.33(1)(c) 3rd
319. 33(4) 3rd

(c) LEVEL 3
Fel ony DU, 3rd conviction.

Fl eeing or attenpting to elude | aw
enforcenent officer in marked patrol
vehicle with siren and |lights

acti vat ed.

Possessi on by junkyard of notor vehicle
with identification nunber plate

r enoved.

Alter or forge any certificate of title

to a notor vehicle or nobile hone.

Procure or pass title on stolen

vehi cl e.

Wth intent to defraud, possess, sell,
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327.

328.

328.

376.

440.

35(2)(b)

05(2)

07(4)

302( 5)

105( 3) (b)

440.

1051( 3)

501.

697.

001(2) (b)

08

H O U

3rd

3rd

3rd

w
=
o

w
=
o

3rd
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etc., a blank, forged, or unlawfully

obtained title or registration.
Fel ony BUI .

Possess, sell, or counterfeit
fictitious, stolen, or fraudul ent

titles or bills of sale of vessels.

Manuf act ure, exchange, or possess
vessel with counterfeit or wong ID

nunber .

Fraud rel ated to rei mbursenent for
cl eanup expenses under the Inland

Protecti on Trust Fund.

Recei pt of fee or consideration wthout

approval by judge of conpensation

cl ai nms.

Fal se report of workers' conpensati on

fraud or retaliation for nmaking such a
report.

Tanpers with a consuner product or the
container using materially

fal se/ m sl eadi ng i nformati on.

Equity ski nm ng.
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790. 15( 3)

796. 05( 1)

806. 10( 1)

806. 10( 2)

810. 09(2) (¢c)

812. 0145(2) (c)

815. 04(4) (b)

817. 233

812. 014(2) (¢) 2.

817. 034( 4) (a) 3.

3rd

3rd

3rd

3rd

3rd

3rd

3rd

2nd

3rd

3rd

S E
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Person directs another to discharge

firearmfroma vehicle.
Li ve on earnings of a prostitute.

Mal i ciously injure, destroy, or
interfere with vehicles or equi pnment
used in firefighting.

Interferes with or assaults firefighter

in performance of duty.

Trespass on property other than
structure or conveyance armed with

firearmor dangerous weapon.

Grand theft; $5,000 or nore but |ess
t han $10, 000.

Theft from person 65 years of age or
ol der; $300 or nore but |ess than
$10, 000.

Comput er of fense devised to defraud or
obtain property.

Engages in schene to defraud (Florida
Comruni cations Fraud Act), property
val ued at |ess than $20, 000.

Burning to defraud insurer.

Page 187 of 198

CODING: Words stricken are deletions; words underlined are additions.

\Y

(=



F L

K@
5139
5140
5141
5142
5143

5144

5145
5146

5147

5148

0O R

I D A H O U

HB 0009A

817.

817.

817.

828.

831.

831.

838.

843.

870.

893.

234(8) & 9)

234(11) (a)

505( 4)

12(2)

28(2) (a)

021(3) (b)

01(2)

13(1) (a) 2.

3rd

3rd

3rd

3rd

3rd

2nd

3rd

3rd

3rd

3rd
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Unl awful solicitation of persons

i nvol ved in notor vehicle accidents.

| nsurance fraud; property value | ess
t han $20, 000.

Pati ent brokering.

Tortures any animal with intent to
inflict intense pain, serious physical

i njury, or death.

Counterfeiting a paynent instrunent
with intent to defraud or possessing a

counterfeit paynent instrunent.

Possession of instruments for
counterfeiting drivers' licenses or

identification cards.

Threatens unlawful harmto public

servant.

Injure, disable, or kill police dog or

hor se.
Riot; inciting or encouraging.

Sell, manufacture, or deliver cannabis
(or other s. 893.03(1)(c), (2)(c)1l.,
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893. 13(6) (a)

893. 13(1) (d) 2.

893. 13(1) () 2.

893. 13(7) (a) 8.

893. 13(7) (a) 9.

H O U

2nd

3rd

3rd

3rd

3rd
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(2)(c)2., (2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9., (3), or
(4) drugs).

Sell, manufacture, or deliver s.
893.03(1)(c), (2)(c)l., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6., (2)(c)7.,
(2)(c)8., (2)(c)9., (3), or (4) drugs
within 200 feet of university or public
par k.

Sel |, manufacture, or deliver s.
893.03(1)(c), (2)(c)l., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6., (2)(c)7.,
(2)(c)8., (2)(c)9., (3), or (4) drugs
wi thin 200 feet of public housing
facility.

Possessi on of any controll ed substance
ot her than felony possession of

cannabi s.

Wt hhold information frompractitioner
regardi ng previous receipt of or
prescription for a controlled

subst ance.

obtain or attenpt to obtain controlled

substance by fraud, forgery,
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893.13(7)(a)10. 3rd

893.13(7)(a)11l. 3rd

893.13(8)(a)1l.  3rd

893.13(8)(a)2.  3rd

893.13(8)(a)3.  3rd

893.13(8)(a)4.  3rd

FE O F R FPRESENTAT

2003

m srepresentation, etc.

Affix false or forged | abel to package

of controll ed substance.

Furni sh fal se or fraudul ent nateri al
i nformati on on any docunent or record

requi red by chapter 893.

Know ngly assist a patient, other
person, or owner of an animal in
obtaining a controlled substance
t hrough deceptive, untrue, or
fraudul ent representations in or

related to the practitioner's practice.

Enploy a trick or schene in the
practitioner's practice to assist a
patient, other person, or owner of an
animal in obtaining a controlled

subst ance.

Knowi ngly wite a prescription for a
controll ed substance for a fictitious

per son.

Wite a prescription for a controlled
substance for a patient, other person,
or an animal if the sole purpose of

witing the prescription is a nonetary
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918.

944.

944.

985.

316.

316.

322.

327.

381.

13(1) (a)

47(1) () 1. -

47(1) (c)

3141

027(1) (a)

1935( 4)

34(6)

30( 5)

0041( 11) (b)

2nd

3rd

3rd

2nd

3rd

3rd
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benefit for the practitioner.

Al ter, destroy, or concea

i nvestigation evidence.

| ntr oduce contraband to correcti ona

facility.

Possess contraband whil e upon the

grounds of a correctional institution.

Escapes froma juvenile facility
(secure detention or residential

commitnent facility).
(e) LEVEL 5

Acci dents invol ving personal injuries,

failure to stop; |eaving scene.

Aggravated fl eeing or eluding.

Carel ess operation of notor vehicle
wi th suspended license, resulting in

death or serious bodily injury.

Vessel accidents involving personal

injury; |eaving scene.

Donat e bl ood, plasma, or organs know ng

H V positive.
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440.

10(1) (9)

440.

105(5)

440.

381(2)

790.

790.

790.

790.

790.

800.

01(2)

162

163( 1)

221(1)

04(6) (c)

H O U

N
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o
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2nd

2nd

2nd

2nd

3rd
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Failure to obtain workers' conpensation

cover age.

Unl awful solicitation for the purpose

of maki ng workers' conpensation cl ai ns.

Subm ssion of false, msleading, or

i nconpl ete infornation with the purpose

of avoi ding or reduci ng workers'

conpensati on prem uns.

Carrying a concealed firearm

Threat to throw or discharge

destructive devi ce.

Fal se report of deadly expl osive or

weapon of mass destruction.

Possessi on of short-barrel ed shotgun or

machi ne gun

Fel ons in possession of firearns or

el ectroni ¢ weapons or devi ces.

Lewd or | ascivi ous conduct; offender

| ess than 18 years.
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800. 04(7) (c)

806. 111( 1)

812. 0145(2) (b)

812. 015( 8)

812.019( 1)

812. 131(2) (b)

812. 16(2)

817. 034(4) (a) 2.

817.234(11) (b)

817. 568(2) (b)

2nd

3rd

2nd

3rd

2nd

3rd

3rd

2nd

2nd

2nd
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Lewd or | ascivious exhibition; offender

18 years or ol der

Possess, manufacture, or dispense fire
bonb with intent to damage any

structure or property.

Theft from person 65 years of age or
ol der; $10,000 or nore but |ess than
$50, 000.

Retail theft; property stolen is val ued
at $300 or nore and one or nore

specified acts.

Stol en property; dealing in or

trafficking in.
Robbery by sudden snat chi ng.

Owni ng, operating, or conducting a chop

shop.

Conmmuni cati ons fraud, value $20,000 to
$50, 000.

| nsurance fraud; property val ue $20, 000
or nore but | ess than $100, 000.

Fraudul ent use of personal

identification information; val ue of
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817. 625(2) (b)

825. 1025( 4)

827.071(4)

839. 13(2) (b)

843. 01

874. 05(2)

893. 13(1) (a) 1.

H O U
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3rd

2nd

2nd
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benefit, services received, paynent
avoi ded, or anount of injury or fraud,
$75, 000 or nore.

Second or subsequent fraudul ent use of

scanni ng devi ce or reencoder.

Lewd or lascivious exhibition in the
presence of an elderly person or
di sabl ed adul t.

Possess wth intent to pronote any
phot ographic material, notion picture,
etc., which includes sexual conduct by
a child.

Fal si fying records of an individual in
the care and custody of a state agency

i nvol ving great bodily harm or deat h.

Resi st officer with violence to person;

resist arrest with viol ence.

Encouragi ng or recruiting another to
join a crimnal street gang; second or

subsequent of f ense.

Sell, manufacture, or deliver cocaine
(or other s. 893.03(1)(a), (1)(b),

(D (d), (2)(a), (2)(b), or (2)(c)4.
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893. 13(1) (c¢) 2.

893. 13(1) (d) 1.

893. 13(1) (e) 2.

893. 13(1) (f) 1.
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drugs).

Sel |, manufacture, or deliver cannabis
(or other s. 893.03(1)(c), (2)(c)1.,
(2)(c)2., (2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9., (3), or
(4) drugs) within 1,000 feet of a child

care facility or school

Sel |, manufacture, or deliver cocaine
(or other s. 893.03(1)(a), (1)(b),
(1)(d), (2)(a), (2)(b), or (2)(c)4.
drugs) within 200 feet of university or

public park.

Sell, manufacture, or deliver cannabis
or other drug prohibited under s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6., (2)(c)7.,
(2)(c)8., (2)(c)9., (3), or (4) within
1,000 feet of property used for
religious services or a specified

busi ness site.

Sell, manufacture, or deliver cocaine
(or other s. 893.03(1)(a), (1)(b),

(1)(d), or (2)(a), (2)(b), or (2)(c)4.
drugs) within 200 feet of public

housing facility.
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893. 13(4) (b) 2nd Deliver to m nor cannabis (or other s.
893.03(1)(c), (2)(c)l., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6., (2)(c)7.,
(2)(c)8., (2)(c)9., (3), or (4) drugs).

Section 36. Report to the Legislature regarding

out st andi ng enforcenent issues.--The Departnent of Fi nanci al

Services shall, no later than January 1, 2004, provide a report

to the President of the Senate, the Speaker of the House of

Representatives, the mnority | eaders of the Senate and the

House of Representatives, and the chairs of the standing

committees of the Senate and the House of Representatives havi ng

jurisdiction over insurance issues, containing the foll ow ng

i nf ormati on:

(1) Any provision of chapter 440, Florida Statutes,

relating to workers' conpensation carrier conpliance and

enforcenent, that the departnent finds it is unable to enforce.

(2) Any admnistrative rule relating to workers'

conpensation carrier conpliance and enforcenent that the

departnent finds it is unable to enforce.

(3) Any other inpedinent to enforcenment of chapter 440,

Florida Statutes, resulting fromthe transfer of activities from

the fornmer Departnent of Labor and Enpl oynent Security to the

departnent or the reorgani zation of the forner Departnent of

| nsurance into the departnent.
Section 37. Subsection (2) of section 946.523, Florida

Statutes, is anended to read:

946.523 Prison industry enhancenent (PIE) prograns.--
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(2) Notwithstanding any other law to the contrary,
including s. 440.15(8) {9}, private sector enployers shal
provi de wor kers' conpensation coverage to i nnates who
participate in prison industry enhancenent (Pl E) prograns under
subsection (1). However, inmates are not entitled to
unenpl oynent conpensati on.

Section 38. Paragraph (c) of subsection (5) of section
985. 315, Florida Statutes, is amended to read:

985. 315 Educational /technical and vocational work-rel ated
prograns. - -

(5)

(c) Notwi thstanding any other law to the contrary,
including s. 440.15(8) {9y, private sector enployers shal
provi de juveniles participating in juvenile work prograns under
paragraph (b) with workers' conpensation coverage, and juveniles
shall be entitled to the benefits of such coverage. Nothing in
this subsection shall be construed to allow juveniles to
partici pate in unenpl oyment conpensation benefits.

Section 39. Section 440.1925, Florida Statutes, is
r epeal ed.

Section 40. The anendnents to ss. 440.02 and 440. 15,
Florida Statutes, which are nmade by this act shall not be

construed to affect any determ nation of disability under s.
112.18, s. 112.181, or s. 112.19, Florida Statutes.

Section 41. If any |aw anended by this act was al so

anended by a | aw enacted at the 2003 Regul ar Session of the

Legi slature, such |aws shall be construed as if they had been
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5253| enacted at the sane session of the Legislature, and full effect

5254| shall be given to each if possible.

5255 Section 42. Except as otherw se provided herein, this act
5256/ shall take effect October 1, 200S3.
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