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SENATE AMENDVENT
Bill No. CS for SB 2-B
Amendment No.  Barcode 024938

CHAMBER ACTI ON
Senat e House

Senator Pruitt nmoved the follow ng amendrent:

Senate Amendnent (with title anendnent)
On page 143, line 11, through page 149, line 20 del ete

said |lines

and insert:
Section 1. Section 766.1065, Florida Statutes, is
created to read:

766. 1065 Mandatory presuit investigation.--

(1) Wthin 30 days after service of the presuit notice

of intent to initiate nedical nalpractice litigation, each

party shall provide to all other parties all nedical

hospital, health care, and enpl oynent records concerning the

claimant _in the disclosing party's possession, custody, or

control, and the disclosing party shall affirmatively certify

in witing that such records constitute all records in that

party's possession, custody, or control of that the party has

no nedical, hospital, health care, or enploynent records

concerni ng the cl ai mant.

(2) Wthin 60 days after service of the presuit notice
1
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of intent to initiate nedical nalpractice litigation, al

parties must be nmade available for a sworn deposition. A

deposition taken pursuant to this section may not be used in

any civil action for any purpose by any party.

(3) Wthin 90 days after service of the presuit notice

of intent to initiate nmedical nmal practice litigation, all

parties nmust attend in-person nandatory nediation in

accordance with s. 44.102, if binding arbitration under s.

766.106 or s. 766.207 has not been agreed to by the parties.

The Florida Rules of Gvil Procedure shall apply to such

nedi ati on

(4) |If the parties declare an inpasse during the

nmandatory nediation, and if the plaintiff or the defendants so

request within 10 days of the inpasse, via certified mail to

Ofice of Presuit Screening Admnistration for a presuit

screeni ng panel, then the Ofice of Presuit Screening

Adm ni stration shall convene such a panel pursuant to s.

766. 1066. Notwi t hst andi ng any other provision of |aw,_ the

parties may stipulate to wai ve any proceedi ngs under this

section.
Section 2. Section 766.1066, Florida Statutes, is
created to read:

766. 1066 O fice of Presuit Screening Adm ni stration

presuit screeni ng panels.--

(1)(a) There is created within the Departnent of

Health, the Ofice of Presuit Screening Adm nistration. The

departnment _shall provide adm nistrative support and service to

the office to the extent requested by the director. The office

is not subject to any control, supervision, or direction by

the departnment, including, but not limted to. personnel

pur chasi ng, transactions involving real or personal property,
2
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and budgetary nmatters. The director of the office shall be

appoi nted by the Governor and the Cabinet.
(b) The office shall, by Septenber 1, 2003, devel op

and naintain a database of physicians, attorneys, and

consuners available to serve as nenbers of presuit screening

panel s.
(c) The Departnent of Health and the rel evant

requl atory boards shall assist the office in devel oping the

dat abase. The office shall request the assistance of The

Florida Bar in devel opi ng the database

(d) Funding for the office's general expenses shal

cone froma service charge equal to 0.5 percent of the fina

judgnent or arbitration award in each nedical nmal practice

liability case in this state. All parties in such mal practice

actions shall in equal parts pay the service charge at the

time proceeds froma final judgment or an arbitration award

are initially disbursed. Such charge shall be collected by the

clerk of the circuit court in the county where the fina

judgnent is entered or the arbitration award i s made. The

clerk shall remt the service charges to the Departnent of

Revenue for deposit into the Presuit Screeni ng Adm ni stration

Trust Fund. The Departnent of Revenue shall adopt rules to

adm ni ster the service charqge

(e)l. A person may not be required to serve on a

presuit screening panel for nore than 2 days.

2. A person on a panel shall designate i n advance any

tine period during which he or she will not be available to

serve.

3. Wen a plaintiff requests a hearing before a panel

the office shall randony sel ect nenbers for a panel from

avai l abl e persons in the appropriate categories who have not
3
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served on a panel in the past 12 nonths. If there are no other

potential panelists available, a panelist may be asked to

serve on _another panel within 12 nonths.

(4) The office shall establish a panel no | ater than

15 days after the receipt of the request for hearing. The

office shall set a hearing no later than 30 days after the

recei pt of the request for hearing.

(f) Panel nenbers shall receive rei nbursenent fromthe

office for their travel expenses.

(d) A physician who serves on a panel

1. Shall receive credit for 20 hours of continuing

nedi cal education for such service;

2. Mist reside and practice at least 50 miles fromthe

|l ocation where the alleged injury occurred:

3. Mist have had no nore than two judgnents for

nedical malpractice liability against himor her within the

preceding 5 vears and no nore than 10 clains of nedica

nal practice filed against himor her within the preceding 3

years.
4. Must hold an active |license in good standing in

this state and nust have been in active practice within the

5-year period prior to selection.

A physician who fails to attend the desi gnated panel hearing

on two separate occasions shall be reported to his or her

reqgul atory board for discipline and may not receive certified

nedi cal _education credit for participation on the panel

(h)  An attorney who serves on _a panel

1. Should receive credit for 20 hours of conti nuing

| egal education and credit towards pro bono requirenents for

such service. The Ledgi sl ature requests that the Suprene Court

adopt rules to inplenent this provision
4
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2. Mist reside and practice at least 50 mles fromthe

| ocation where the alleged injury occurred:;

3. Mist have had no judgnents for filing a frivol ous

lawsuit within the preceding 5 years;

4. Must hold an active |license to practice lawin this

state and have held an active |license in good standing for at

least 5 years:; and

5. Must be a board-certified civil trial |awer

An attorney who fails to attend the desi gnated panel hearing

on two separate occasions shall be reported to The Florida

Bar .

(2)(a) A presuit screeni ng panel shall be conposed of

five persons, including:

1. Two physicians who are board-certified in the sane

specialty as the defendant;

2. Two attorneys; and

3. ne certified nediator obtained froma |ist

provided by the derk of the Court in the Judicial circuit

where a prospective defendant physician resides. The nedi ator

shall serve as the presiding officer of the panel

(b) If there is nore than one physician defendant, the

plaintiff shall designate the subject areas in which both

physi ci an nenbers of the panel nust be board-certified.

(c) A panel nenber who knowi ngly has a conflict of

interest or potential conflict of interest nust disclose it

prior to the hearing. The office nust replace the conflicted

panel menber with a panel nenber fromthe sane category as the

nenber renoved because of a conflict of interest. Failure of a

panel menber to report a conflict of interest shall result in

dism ssal fromthe panel and fromfurther service. A physician

nenber who does not report a conflict of interest shall also
5
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be reported to his or her regulatory board for disciplinary

action. An attorney nenber who does not report a conflict of

interest shall be reported to the Florida Bar and the office

is to request disciplinary action be taken agai nst the

attorney.
(d) The office shall provide administrative support to

t he panel
(3) The plaintiff shall be allowed 8 hours to present

his or her case. Al defendants shall be allowed a total of 8

hours collectively to present their case, and a hearing may

not exceed a total of 16 hours; however, the panel may hear a

case over the course of 2 cal endar days.

(4)(a) 1In addition to any other information that may

be di scl osed under this section and no later than tw weeks

prior to the hearing of the screening panel., the clai mant

shall provide to the panel and opposing parties a detail ed

report, supported by one or nore verified witten nedica

expert opinion reports fromnedical experts as defined in this

chapter, including a detailed description of the expert

witness's qualifications, the precise nature of the witness's

opi ni ons regardi ng each instance in which each defendant is

all eged to breached the prevailing professional standard of

care, and a description of the factual basis for each such

opi nion of negligence. The report shall also include a

description of all elenents of damages cl ai ned.

(b) In addition to any other information that may be

di scl osed under this section and no | ater than one week prior

to the hearing of the screening panel, each defendant shal

provide to the panel and opposing parties a detailed report,

supported by one or nore verified witten nedi cal expert

opinion reports fromnedical experts as defined in this
6
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chapter, including a detailed description of the expert

witness's qualifications, the precise nature of the witness's

opi nions and a description of the factual basis for each such

opinion. If a party fails to conply with the requirenents of

this section without good cause, the court upon notion shal

i npose sanctions, including as award of attorney's fees and

other costs, against the party failing to conply.

(5) Al docunentary evidence of a type coommonly relied

upon by reasonably prudent persons in the conduct of their

affairs is adm ssible, whether or not such evi dence woul d be

adm ssible in a trial. The panel may proceed with the hearing

and shall render an opinion upon the evi dence produced,

notwi thstanding the failure of a party to appear

(6) A panel shall, by a mpjority vote for each

def endant , det ermi ne whet her reasonabl e grounds exists to

support a claimof nedical negligence. The findings of the

panel _are not final agency action for purposes of chapter 120,

and are adm ssible as evidence, but not conclusive evidence,

in any subsequent civil action

(7) Panel nenbers are immune fromcivil liability for

all communi cations, findings, opinions, and concl usi ons nade

in the course and scope of duties prescribed by this section

to the extent provided in s. 768.28.

(8) Unless excluded by the judge for good cause shown,

the proceedings and findings of a presuit screening pane

shal |l be di scoverable and adm ssible in any subsequent tria

arising out of the claim and the nenbers of the panel may be

deposed and called to testify at trial. If the panel's

findings, or any testinony or evidence related to the panel's

findi ngs or proceedings, are admtted i nto evidence, the court

shall instruct the jury that the findings are not binding and
7
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shall be considered by the jury equally with all other

evi dence presented at trial

(9) The statute of limtations as to all potentia

def endants shall be tolled for the date that any party serves

upon the Ofice of Presuit Screening Adm nistration the

request for a nedical review panel until the date that the

plaintiff receives the panel's findings. These tolling

provi sions shall be in addition to any other tolling

(10) Uoon the plaintiff receipt of the presuit

screeni ng panel's determ nation, the plaintiff has 60 days or

the remai nder of the period of the statute of |imtations,

whi chever period is greater, in which to file suit.

(11) The Adm nistrati on Comm ssion shall adopt rules

to admnister this section.

TI TLE AMENDMENT
And the title is amended as foll ows:

Intitle, on page 15, line 29, after the sem col on

insert:
creating s. 766.1065, F.S.; providing for
mandatory presuit investigations; providing
that certain records be provided to opposing
parties; providing subpoena power; providing
for sworn depositions of parties and nedica
experts; providing for mandatory in-person
nmedi ation if binding arbitrati on has not been
agreed to; providing for a mandatory presuit
screeni ng panel hearing in the event of
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nedi ati on i npasse; creating s. 766.1066, F.S.
creating the Ofice of Presuit Screening

Adm ni stration; providing for a database of
vol unt eer panel nenbers; prescribing
qualifications for panel menbership; providing
a fundi ng nmechani sm providi ng panel
procedures; providing for determnati on and
recordation of panel findings; providing for
di sposition of panel findings; providing
immunity fromliability for panel menbers;
aut hori zi ng positions and providing an

appropriation
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