CS for SB 2-B First Engrossed

1 Abill to be entitled

2 An act relating to nedical nalpractice;

3 providing | egislative findings; anending s.

4 46. 015, F.S.; revising requirenents for setoffs
5 agai nst damages in nedical mal practice actions
6 if there is a witten rel ease or covenant not
7 to sue; creating s. 381.0409, F.S.; providing
8 that creation of the Florida Center for

9 Excell ence in Health Care is contingent on the
10 enactnent of a public-records exenption

11 creating the Florida Center for Excellence in
12 Heal th Care; providing goals and duties of the
13 center; providing definitions; providing

14 limtations on the center's liability for any
15 | awful actions taken; requiring the center to
16 i ssue patient safety recommendations; requiring
17 t he devel opnent of a statew de electronic

18 infrastructure to inprove patient care and the
19 delivery and quality of health care services;
20 providi ng requirenents for devel opnent of a
21 core electronic nedical record; authorizing
22 access to the electronic nedical records and
23 ot her data maintained by the center; providing
24 for the use of conputerized physician order
25 entry systens; providing for the establishnment
26 of a sinmulation center for high technol ogy
27 i ntervention surgery and intensive care;
28 providing for the imunity of specified
29 information in adverse incident reports from
30 di scovery or admissibility in civil or
31 admi nistrative actions; providing limtations
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1 on liability of specified health care
2 practitioners and facilities under specified
3 conditions; providing requirenents for the
4 appoi ntnent of a board of directors for the
5 center; establishing a nmechani smfor financing
6 the center through the assessnment of specified
7 fees; requiring the Florida Center for
8 Excell ence in Health Care to devel op a busi ness
9 and financing plan; authorizing state agencies
10 to contract with the center for specified
11 projects; authorizing the use of center funds
12 and the use of state purchasing and travel
13 contracts for the center; requiring the center
14 to subnmit an annual report and providing
15 requi rements for the annual report; providing
16 for the center's books, records, and audits to
17 be open to the public; requiring the center to
18 annually furnish an audited report to the
19 Governor and Legi sl ature; anending s. 395. 004,
20 F.S., relating to licensure of certain health
21 care facilities; providing for discounted
22 nmedical liability insurance based on
23 certification of prograns that reduce adverse
24 incidents; requiring the Ofice of Insurance
25 Regul ation to consider certain information in
26 reviewi ng discounted rates; creating s.
27 395.0056, F.S.; requiring the Agency for Health
28 Care Administration to review conplaints
29 submtted if the defendant is a hospital
30 anmending s. 395.0193, F.S., relating to peer
31 review and di sciplinary actions; providing for
2
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1 di sci pline of a physician for nental or
2 physi cal abuse of staff; limting the liability
3 of certain participants in certain disciplinary
4 actions at a licensed facility; anmending s.
5 395.0197, F.S., relating to internal risk
6 managenent prograns; requiring a systemfor
7 noti fying patients that they are the subject of
8 an adverse incident; requiring risk nmanagers or
9 their designees to give notice; requiring
10 licensed facilities to annually report certain
11 i nformati on about health care practitioners for
12 whom t hey assune liability; requiring the
13 Agency for Health Care Adnministration and the
14 Departnent of Health to annually publish
15 statistics about licensed facilities that
16 assune liability for health care practitioners;
17 requiring a licensed facility at which sexua
18 abuse occurs to offer testing for sexually
19 transmtted di seases at no cost to the victim
20 creating s. 395.1012, F. S.; requiring
21 facilities to adopt a patient safety plan
22 providing requirenents for a patient safety
23 plan; requiring facilities to appoint a patient
24 safety officer and a patient safety comittee
25 and providing duties for the patient safety
26 of ficer and committee; anending s. 456. 025,
27 F.S.; elimnating certain restrictions on the
28 setting of licensure renewal fees for health
29 care practitioners; directing the Agency for
30 Heal th Care Administration to conduct or
31 contract for a study to determ ne what
3
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1 information to provide to the public conparing
2 hospitals, based on inpatient quality
3 i ndi cators devel oped by the federal Agency for
4 Heal t hcare Research and Quality; creating s
5 395.1051, F.S.; requiring certain facilities to
6 notify patients about adverse incidents under
7 specified conditions; creating s. 456. 0575,
8 F.S.; requiring licensed health care
9 practitioners to notify patients about adverse
10 i ncidents under certain conditions; anending s
11 456.026, F.S., relating to an annual report
12 publ i shed by the Departnent of Health
13 requiring that the departnent publish the
14 report to its website; requiring the departnment
15 to include certain detailed i nformati on
16 anmending s. 456.039, F.S.; revising
17 requirenments for the informati on furnished to
18 the Departnent of Health for licensure
19 pur poses; anending s. 456.041, F.S., relating
20 to practitioner profiles; requiring the
21 Departnent of Health to conpile certain
22 specified information in a practitioner
23 profile; establishing a tinmefrane for certain
24 health care practitioners to report specified
25 information; providing for disciplinary action
26 and a fine for untinmely subm ssions; deleting
27 provisions that provide that a profile need not
28 i ndi cate whether a crimnal history check was
29 perforned to corroborate information in the
30 profile; authorizing the departnent or
31 regul atory board to investigate any infornmation
4
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1 received; requiring the departnent to provide
2 an easy-to-read narrative expl anation
3 concerning final disciplinary action taken
4 agai nst a practitioner; requiring a hyperlink
5 to each final order on the departnent's website
6 whi ch provides information about disciplinary
7 actions; requiring the departnent to provide a
8 hyperlink to certain conparison reports
9 pertaining to clains experience; requiring the
10 departnment to include the date that a reported
11 di sciplinary action was taken by a |licensed
12 facility and a characterization of the
13 practitioner's conduct that resulted in the
14 action; deleting provisions requiring the
15 departnment to consult with a regulatory board
16 before including certain information in a
17 health care practitioner's profile; providing
18 for a penalty for failure to conply with the
19 timefrane for verifying and correcting a
20 practitioner profile; requiring the departnent
21 to add a statenent to a practitioner profile
22 when the profile information has not been
23 verified by the practitioner; requiring the
24 departnment to provide, in the practitioner
25 profile, an explanation of disciplinary action
26 taken and the reason for sanctions inposed;
27 requiring the departnent to include a hyperlink
28 to a practitioner's website when request ed;
29 providing that practitioners |icensed under ch
30 458 or ch. 459, F.S., shall have claim
31 i nformati on concerning an indemity paynent
5
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1 greater than a specified anbunt posted in the
2 practitioner profile; anmending s. 456.042,
3 F.S.; providing for the update of practitioner
4 profiles; designating a tinmefrane within which
5 a practitioner nust subnmit newinformation to
6 update his or her profile; anending s. 456. 049,
7 F.S., relating to practitioner reports on
8 professional liability clains and actions;
9 revising requirenents for a practitioner to
10 report clains or actions that were not covered
11 by an insurer; requiring the departnent to
12 forward information on liability clains and
13 actions to the Ofice of |Insurance Regul ation
14 anmending s. 456.051, F.S.; establishing the
15 responsibility of the Departnent of Health to
16 provide reports of professional liability
17 actions and bankruptcies; requiring the
18 departnment to include such reports in a
19 practitioner's profile within a specified
20 period; anmending s. 456.057, F.S.; allowi ng the
21 departnment to obtain patient records by
22 subpoena wi thout the patient's witten
23 aut hori zation, in specified circunstances;
24 anending s. 456.063, F.S.; authorizing
25 regul atory boards or the departnent to adopt
26 rules to inplenent requirenents for reporting
27 al | egations of sexual nisconduct; authorizing
28 health care practitioner regulatory boards to
29 adopt rules to establish standards of practice
30 for prescribing drugs to patients via the
31 Internet; amending s. 456.072, F.S.; providing
6
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1 for deternmining the anount of any costs to be
2 assessed in a disciplinary proceeding;
3 prescribing the standard of proof in certain
4 di sci plinary proceedings; anending s. 456.073,
5 F.S.; authorizing the Departnent of Health to
6 i nvestigate certain paid clains made on behal f
7 of practitioners licensed under ch. 458 or ch
8 459, F.S.; anendi ng procedures for certain
9 di sci plinary proceedings; providing a deadline
10 for raising issues of material fact; providing
11 a deadline relating to notice of receipt of a
12 request for a formal hearing; anending s.
13 456. 077, F.S.; providing a presunption related
14 to an undi sputed citation; anending s. 456.078,
15 F.S.; revising standards for determ ning which
16 vi ol ations of the applicable professiona
17 practice act are appropriate for nediation
18 anmendi ng ss. 458.311 and 459. 0055, F.S.
19 requiring that specified informtion be
20 provided to the Departnent of Health; anending
21 s. 458.320, F.S., relating to financial
22 responsibility requirenents for nedica
23 physi ci ans; requiring maintenance of financial
24 responsibility as a condition of |icensure of
25 physi ci ans; providing for paynent of any
26 out st andi ng judgnents or settlenents pending at
27 the tinme a physician is suspended by the
28 Depart nent of Business and Professiona
29 Regul ation; requiring the departnent to suspend
30 the license of a nedical physician who has not
31 paid, up to the anmounts required by any
7
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1 appl i cabl e financial responsibility provision
2 any outstandi ng judgnent, arbitration award,
3 ot her order, or settlenent; anending s.
4 459. 0085, F.S., relating to financi al
5 responsibility requirenents for osteopathic
6 physi ci ans; requiring maintenance of financial
7 responsibility as a condition of |icensure of
8 ost eopat hi ¢ physicians; providing for paynent
9 of any outstandi ng judgnents or settlenents
10 pending at the tine an osteopathic physician is
11 suspended by the Departnent of Business and
12 Prof essi onal Regul ation; requiring that the
13 departnent suspend the license of an
14 ost eopat hi ¢ physician who has not paid, up to
15 t he anobunts required by any applicable
16 financial responsibility provision, any
17 out st andi ng judgnent, arbitration award, other
18 order, or settlenent; providing civil inmmnity
19 for certain participants in quality inprovenent
20 processes; defining the terns "patient safety
21 data" and "patient safety organi zation"
22 providing for use of patient safety data by a
23 patient safety organi zation; providing
24 limtations on use of patient safety data
25 providing for protection of patient-identifying
26 information; providing for deternination of
27 whet her the privilege applies as assert ed;
28 providing that an enpl oyer nmay not take
29 retaliatory action against an enpl oyee who
30 makes a good-faith report concerning patient
31 safety data; requiring that a specific
8
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1 statenent be included in each final settlenent
2 statenent relating to nedical mal practice
3 actions; providing requirenents for the cl osed
4 claimformof the Ofice of Insurance
5 Regul ation; requiring the Ofice of I|nsurance
6 Regul ation to conpile annual statistica
7 reports pertaining to closed clains; requiring
8 historical statistical summaries; specifying
9 certain information to be included on the
10 closed claimform anending s. 458.331, F.S.
11 relating to grounds for disciplinary action
12 agai nst a physician; redefining the term
13 "repeated mal practice"; revising the standards
14 for the burden of proof in an adnministrative
15 action agai nst a physician; revising the
16 m ni rum anount of a claimagainst a |licensee
17 which will trigger a departnental
18 i nvestigation; anending s. 459.015, F.S.
19 relating to grounds for disciplinary action
20 agai nst an osteopat hic physician; redefining
21 the term"repeated nal practice"; revising the
22 standards for the burden of proof in an
23 admi ni strative action agai nst an osteopathic
24 physi ci an; anending conditions that necessitate
25 a departnental investigation of an osteopathic
26 physi cian; revising the mnimum anount of a
27 claimagainst a licensee which will trigger a
28 departnental investigation; anending s.
29 460.413, F.S., relating to grounds for
30 di sciplinary action against a chiropractic
31 physi cian; revising the standards for the
9
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1 burden of proof in an admi nistrative action

2 agai nst a chiropractic physician; providing a
3 statenent of legislative intent regarding the
4 change in the standard of proof in disciplinary
5 cases involving the suspension or revocation of
6 a license; providing that the practice of

7 health care is a privilege, not a right;

8 providing that protecting patients overrides

9 purported property interest in the |icense of a
10 health care practitioner; providing that

11 certain disciplinary actions are renedi al and
12 protective, not penal; providing that the

13 Legi sl ature specifically reverses case law to
14 the contrary; requiring the Division of

15 Adm ni strative Hearings to designate

16 adm ni strative | aw judges who have speci al

17 qgqual i fications for hearings involving certain
18 health care practitioners; anending s. 461. 013,
19 F.S., relating to grounds for disciplinary
20 action agai nst a podiatric physician
21 redefining the term"repeated mal practice"
22 anendi ng the m ni mum anount of a cl ai m agai nst
23 such a physician which will trigger a
24 departnent investigation; anending s. 466. 028,
25 F.S., relating to grounds for disciplinary
26 action against a dentist or a dental hygienist;
27 redefining the term"dental mal practice"
28 revising the mini mum anount of a clai magai nst
29 a dentist which will trigger a departnental
30 i nvestigation; anending s. 624.462, F.S.
31 aut hori zing health care providers to forma

10
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1 commerci al self-insurance fund; anendi ng s.

2 627.062, F.S.; providing that an insurer nay
3 not require arbitration of a rate filing for
4 nedi cal nal practice; providing additiona

5 requi renents for nedical nal practice insurance
6 rate filings; providing that portions of

7 judgnents and settlenents entered agai nst a

8 nedi cal nal practice insurer for bad-faith

9 actions or for punitive damages agai nst the
10 insurer, as well as related taxable costs and
11 attorney's fees, may not be included in an

12 insurer's base rate; providing for review of
13 rate filings by the Ofice of |nsurance

14 Regul ati on for excessive, inadequate, or

15 unfairly discrimnatory rates; requiring

16 insurers to apply a discount based on the

17 health care provider's | oss experience;

18 anending s. 627.0645, F.S.; excepting nedica
19 mal practice insurers fromcertain annua
20 filings; requiring the Ofice of Program Policy
21 Anal ysi s and Governnent Accountability to study
22 and report to the Legislature on requirenents
23 for coverage by the Florida Birth-Rel ated
24 Neur ol ogi cal Injury Conpensati on Associ ati on
25 creating s. 627.0662, F.S.; providing
26 definitions; requiring each nedical liability
27 insurer to report certain infornmation to the
28 O fice of Insurance Regul ation; providing for
29 determ nati on of whet her excessive profit has
30 been realized; requiring return of excessive
31 anounts; anmending s. 627.357, F.S.; providing

11
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1 gui delines for the formation and regul ati on of
2 certain self-insurance funds; anendi ng s.
3 627.4147, F.S.; revising certain notification
4 criteria for nedical and osteopathic
5 physicians; requiring prior notification of a
6 rate increase; authorizing the purchase of
7 i nsurance by certain health care providers;
8 creating s. 627.41491, F.S.; requiring the
9 O fice of Insurance Regulation to require
10 health care providers to annually publish
11 certain rate conparison information; creating
12 S. 627.41492, F.S.; requiring the Ofice of
13 I nsurance Regul ation to publish an annua
14 nedi cal nal practice report; creating s.
15 627.41493, F.S.; requiring a nedica
16 mal practice i nsurance rate roll back; providing
17 for subsequent increases under certain
18 ci rcunstances; requiring approval for use of
19 certain nedical nal practice insurance rates;
20 providing for a nechanismto nake effective the
21 Fl ori da Medical Ml practice Insurance Fund in
22 the event the roll back of nedical nal practice
23 insurance rates is not conpleted; creating the
24 Fl ori da Medical Ml practice |nsurance Fund
25 provi di ng purpose; providi ng governance by a
26 board of governors; providing for the fund to
27 i ssue nedical malpractice policies to any
28 physi ci an regardl ess of specialty; providing
29 for regulation by the Ofice of Insurance
30 Regul ati on of the Financial Services
31 Conmi ssion; providing applicability; providing
12
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1 for initial funding; providing for tax-exenpt
2 status; providing for initial capitalization

3 providing for termination of the fund;

4 providing that practitioners |icensed under ch
5 458 or ch. 459, F.S., nust, as a licensure

6 requi rement, obtain and nmaintain professiona

7 liability coverage; creating s. 627.41495

8 F.S.; providing for consuner participation in
9 review of nedical malpractice rate changes;

10 providing for public inspection; providing for
11 adoption of rules by the Financial Services

12 Conmi ssion; requiring the Ofice of |nsurance
13 Regul ation to order insurers to nmake rate

14 filings effective January 1, 2004, which

15 reflect the inpact of the act; providing

16 criteria for such rate filing; anending s.

17 627.912, F.S.; anendi ng provisions prescribing
18 condi tions under which insurers must file

19 certain reports with the Departnent of Health;
20 requiring the Financial Services Conmission to
21 adopt by rule requirenents for reporting
22 financial information; increasing the
23 limtation on a fine inposed agai nst insurers;
24 creating s. 627.9121, F.S.; requiring certain
25 clains, judgnents, or settlenents to be
26 reported to the O fice of |Insurance Regul ation
27 providi ng penalties; anending s. 766.102, F.S;
28 revising requirenents for health care providers
29 provi di ng expert testinony in nedica
30 negl i gence actions; prohibiting contingency
31 fees for an expert wi tness; anending s.

13

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS for SB 2-B First Engrossed

1 766. 106, F.S.; providing for application of

2 common | aw principles of good faith to an

3 i nsurance conpany's bad-faith actions arising

4 out of nedical mal practice clains; providing

5 that an insurer shall not be held to have acted
6 in bad faith for certain activities during the
7 presuit period and for a specified |ater

8 period; providing legislative intent with

9 respect to actions by insurers, insureds, and
10 their assigns and representatives; providing

11 for future repeal; revising requirenents for

12 presuit notice and for an insurer's or

13 self-insurer's response to a claim requiring
14 that a clainmant provide the Agency for Health
15 Care Administration with a copy of the

16 conpl ai nt all egi ng nedi cal nal practi ce;

17 requiring the agency to review such conplaints
18 for licensure nonconpliance; pernmitting witten
19 guestions during infornmal discovery; anending
20 S. 766.108, F.S.; providing for nmandatory
21 nmedi ation; creating s. 766.118, F.S.; providing
22 a maxi mum anmount to be awarded as noneconomi c
23 damages i n nedical negligence actions;
24 provi di ng exceptions; providing for
25 cost-of-living adjustnents to such nmaxi num
26 anount of nonecononi c damages; providing that
27 caps on nonecononi ¢ danmages do not apply to any
28 i ncident involving certain physicians under
29 certain circunmstances; providing for future
30 repeal ; amending s. 766.202, F.S.; redefining
31 the terns "econoni c danmages," "nedical expert,"

14
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1 "nonecononi ¢ damages," and "periodic paynment";
2 anending s. 766.206, F.S.; providing for

3 di smissal of a claimunder certain

4 ci rcunstances; requiring the court to make

5 certain reports concerning a nedical expert who
6 fails to neet qualifications; anending s.

7 766. 207, F.S.; providing for the applicability
8 of the Wongful Death Act and general law to

9 arbitration awards; anending s. 768.041, F.S.
10 revising requirenents for setoffs against

11 damages in nedical nal practice actions if there
12 is awitten rel ease or covenant not to sue;
13 anending s. 768.13, F.S.; revising guidelines
14 for inmunity fromliability under the "Good

15 Samaritan Act"; anending s. 768.77, F.S.

16 prescribing a nethod for item zation of

17 speci fic categories of damages awarded in

18 nedi cal nal practice actions; anending s.

19 768.81, F.S.; requiring the trier of fact to
20 apportion total fault solely anbng the clai nant
21 and joint tortfeasors as parties to an action
22 preserving sovereign immunity and the
23 abrogation of certain joint and severa
24 liability; requiring the Ofice of Program
25 Pol i cy Anal ysis and Governnent Accountability
26 and the Ofice of the Auditor General to
27 conduct an audit of the health care
28 practitioner disciplinary process and cl osed
29 clains and report to the Legislature; creating
30 ss. 1004.08 and 1005.07, F.S.; requiring
31 school s, colleges, and universities to include

15
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1 mat erial on patient safety in their curricula
2 if the institution awards specified degrees;

3 anending s. 1006.20, F.S.; requiring conpletion
4 of a uniformparticipation physical evaluation
5 and history formincorporating reconrendations
6 of the American Heart Association; deleting

7 revisions to procedures for students' physica
8 exam nations; creating a workgroup to study the
9 health care practitioner disciplinary process;
10 provi di ng for workgroup nenbership; providing
11 that the workgroup deliver its report by

12 January 1, 2004; creating s. 766.1065, F.S.

13 providing for nandatory presuit investigations;
14 providing that certain records be provided to
15 opposi ng parties; providing subpoena power;

16 providing for sworn depositions of parties and
17 nmedi cal experts; providing for nmandatory

18 i n-person nediation if binding arbitration has
19 not been agreed to; providing for a nmandatory
20 presuit screening panel hearing in the event of
21 nedi ati on i npasse; creating s. 766.1066, F.S.
22 creating the Ofice of Presuit Screening
23 Adm ni stration; providing for a database of
24 vol unt eer panel nenbers; prescribing
25 gual i fications for panel nenbership; providing
26 a fundi ng nmechani sm providing pane
27 procedures; providing for deternination and
28 recordation of panel findings; providing for
29 di sposition of panel findings; providing
30 imunity fromliability for panel nenbers;
31 creating s. 624.156, F.S.; providing that

16
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certain consumer protection |laws apply to the
busi ness of insurance; anending s. 456.013,
F.S.; requiring, as a condition of licensure
and |icense renewal, that physicians and

physi cian assistants conplete a conti nui ng
education course relating to m sdi agnosed
conditions; amending s. 766.209, F.S.; revising
appl i cabl e damages available in voluntary
binding arbitration relating to clainms of

nedi cal negligence; providing appropriations
and aut hori zi ng positions; providing for
construction of the act in pari materia with

| aws enacted during the 2003 Regul ar Session or
2003 Special Session A of the Legislature;
providing for severability; providing for
retroactive application; providing effective
dat es.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Findings.--

(1) The Legislature finds that Florida is in the m dst
of a nedical mal practice insurance crisis of unprecedented

nmagni t ude.
(2) The Legislature finds that this crisis threatens

the quality and availability of health care for all Florida

citizens.
(3) The Legislature finds that the rapidly grow ng

popul ati on and the changi ng denographics of Florida nake it

i nperative that students continue to choose Florida as the

17
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place they will receive their nedical educations and practice

nedi ci ne.
(4) The Legislature finds that Florida is anong the

states with the highest nedical nal practice insurance prem uns

in the nation.

(5) The Legislature finds that the cost of nedical

nmal practice i nsurance has increased dramatically during the

past decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedica

mal practice liability insurance rates is forcing physicians to

practice nedicine without professional liability insurance, to

| eave Florida, to not performhigh-risk procedures, or to

retire early fromthe practice of nedicine

(7) The CGovernor created the Governor's Sel ect Task

Force on Healthcare Professional Liability |Insurance to study

and make recommendati ons to address these probl ens.

(8) The Legislature has reviewed the findi ngs and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability |nsurance.

(9) The Legislature finds that the Governor's Sel ect

Task Force on Healthcare Professional Liability Insurance has

establi shed that a nedical nml practice insurance crisis exists

in the State of Florida which can be alleviated by the

adoption of conprehensive |egislatively enacted reforns.

(10) The Legislature finds that naking high-quality

health care available to the citizens of this state is an

overwhel mi ng public necessity.

(11) The Legislature finds that ensuring that

physi cians continue to practice in Florida is an overwhel m ng

public necessity.

18

CODING:Words st+ieken are deletions; words underlined are additions.




CS for SB 2-B First Engrossed

1 (12) The Legislature finds that ensuring the
2| availability of affordable professional liability insurance
3| for physicians is an overwhel mi ng public necessity.
4 (13) The Legislature finds, based upon the findings
5| and recommendati ons of the Governor's Sel ect Task Force on
6 | Heal thcare Professional Liability Insurance, the findings and
7 | recomendati ons of various study groups throughout the nation
8 | and the experience of other states, that the overwhel n ng
9| public necessities of making quality health care available to
10| the citizens of this state, of ensuring that physicians
11| continue to practice in Florida, and of ensuring that those
12 | physicians have the opportunity to purchase affordabl e
13 | professional liability insurance cannot be net unless a cap on
14 | nonecononi ¢ damages is i nposed under certain circunstances.
15 (14) The Legislature finds that the high cost of
16 | nedical nal practice clainms can be substantially alleviated, in
17 | the short term by inposing a linitation on nonecononic
18 | danmges in nedical mal practice actions under certain
19 | circunst ances.
20 (15) The Legislature further finds that there is no
21| alternative neasure of acconplishing such result without
22 | inposing even greater limts upon the ability of persons to
23 | recover danmges for nedical nal practice.
24 (16) The Legislature finds that the provisions of this
25| act are naturally and logically connected to each other and to
26 | the purpose of making quality health care available to the
27 | citizens of Florida.
28 Section 2. Subsection (4) is added to section 46.015
29| Florida Statutes, to read
30 46. 015 Rel ease of parties.--
31

19
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1 (4)(a) At trial pursuant to a suit filed under chapter
2| 766 or pursuant to s. 766.209, if any defendant shows the

3| court that the plaintiff, or his or her legal representative,
4| has delivered a witten rel ease or covenant not to sue to any
5| person in partial satisfaction of the danages sued for, the

6 | court shall set off this anmount fromthe total ampunt of the
7 | damages set forth in the verdict and before entry of the fina
8 | j udgnent.

9 (b) The anpbunt of any setoff under this subsection

10| shall include all suns received by the plaintiff, including
11 | econoni ¢ and nonecononi ¢ danages, costs, and attorney's fees.
12 Section 3. Effective upon this act becoming a law if
13| SB 4-B or simlar legislation is adopted in the sane

14 | l egi slative session or an extension thereof and becones | aw,
15| section 381.0409, Florida Statutes, is created to read:

16 381.0409 Florida Center for Excellence in Health

17 | Care.--There is created the Florida Center for Excellence in
18 | Health Care which shall be responsible for performng

19 | activities and functions that are designed to i nprove the
20| quality of health care delivered by health care facilities and
21| health care practitioners. The principal goals of the center
22 | are to inprove health care quality and patient safety. The
23| long-termgoal is to inprove diagnostic and treatnent
24 | decisions, thus further inproving quality.
25 (1) As used in this section, the term
26 (a) "Center" neans the Florida Center for Excellence
27 1in Health Care.
28 (b) "Health care practitioner" nmeans any person as
29 | defined under s. 456.001(4).
30 (c) "Health care facility" nmeans any facility licensed
31 | under chapter 395.
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(d) "Health research entity" means any university or

academ c health center engaged in research designed to

i nprove, prevent, diagnose, or treat diseases or nedica

conditions or an entity that receives state or federal funds

for such research.

(e) "Patient safety data" neans any data, reports,

records, nenoranda, or anal yses of patient safety events and

adverse incidents reported by a licensed facility pursuant to
s. 395.0197 which are submtted to the Florida Center for
Heal th Care Excell ence or the corrective actions taken in

response to such patient safety events or adverse incidents.

(f) "Patient safety event" nmeans an event over which

heal th care personnel could exercise control and which is

associated in whole or in part with nmedical intervention

rather than the condition for which such i ntervention

occurred, and which could have resulted in, but did not result

in, serious patient injury or death.

(2) The center shall directly or by contract:

(a) Analyze patient safety data for the purpose of

reconmrendi ng changes in practices and procedures which may be

i npl emrented by health care practitioners and health care

facilities to prevent future adverse incidents.

(b) Collect, analyze, and eval uate patient safety data

submtted voluntarily by a health care practitioner or health

care facility. The center shall recomend to health care

practitioners and health care facilities changes in practices

and procedures that nay be inplenented for the purpose of

i nproving patient safety and preventing patient safety events.

(c) Foster the devel opnent of a statew de electronic

infrastructure that may be inplenented in phases over a

nmul tiyear period and that is designed to i nprove patient care

21
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1| and the delivery and quality of health care services by health
2| care facilities and practitioners. The electronic
3]infrastructure shall be a secure platformfor conmunication

4] and the sharing of clinical and other data, such as busi ness

5| data, anpng providers and between patients and providers. The
6| electronic infrastructure shall include a "core" electronic

7 | nmedical record. Health care practitioners and health care

8| facilities shall have access to individual electronic nedica

9| records subject to the consent of the individual. Each health
10 | insurer |licensed under chapter 627 or chapter 641 shall have
11| access to the electronic nedical records of its policyhol ders
12 | and, subject to s. 381.04091, to other data if such access is
13| for the sol e purpose of conducting research to identify

14 | di agnostic tests and treatnments that are nedically effective.
15| Health research entities shall have access to the electronic
16 | nedi cal records of individuals, subject to the consent of the
17 | indi vidual and subject to s. 381.04091, and to other data if
18 | such access is for the sole purpose of conducting research to
19 | identify diagnostic tests and treatnents that are nedically
20 | effective.
21 (d) Inventory hospitals to deternmine the current
22 | status of inplenentation of conputerized physician order entry
23 | systens and reconmend a plan for expediting inplenentation
24 | statewide or, in hospitals where the center determ nes that
25| i npl enentation of such systens is not practicable, alternative
26 | nethods to reduce nedication errors. The center shall identify
271 in its plan any barriers to statewi de i npl enentati on and shal
28 | i ncl ude reconmendations to the Legislature of statutory
29 | changes that may be necessary to elimnate those barriers.
30
31
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(e) Establish a sinmulation center for high technol ogy

i ntervention surgery and intensive care for use by al

hospi tal s.
(f) ldentify best practices and share this informtion

with health care providers.

This section does not lint the scope of services provided by

the center with regard to engaging in other activities that

i nprove health care quality, inprove the diaghosis and

treatnment of di seases and nedi cal conditions, increase the

efficiency of the delivery of health care services, increase

adm ni strative efficiency, and i ncrease access to quality

health care services.
(3) Notwithstanding s. 381.04091, the center nmy
rel ease information contained in patient safety data to any

health care practitioner or health care facility when

reconmrendi ng changes in practices and procedures which may be

i npl emrented by such practitioner or facility to prevent

patient safety events or adverse incidents if the identity of

the source of the information and the nanes of persons have

been renoved from such i nformati on

(4) Al information related to adverse incident

reports and all patient safety data submitted to or received

by the center shall not be subject to discovery or

introduction into evidence in any civil or adm nistrative

action. Individuals in attendance at neetings held for the

pur pose of discussing information related to adverse incidents

and patient safety data and neetings held to fornul ate

reconmendations to prevent future adverse incidents or patient

safety events nay not be permtted or required to testify in

any civil or admnistrative action related to such events.

23
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There shall be no liability on the part of, and no cause of

action of any nature shall arise against, any enpl oyee or

agent of the center for any |lawful action taken by such

i ndividual in advising health practitioners or health care

facilities with regard to carrying out their duties under this

section. There shall be no liability on the part of, and no

cause of action of any nature shall arise against, a health

care practitioner or health care facility, its agents, or

enpl oyees, when it acts in reliance on any advice or

i nformati on provided by the center

(5) The center shall be a nonprofit corporation

regi stered, incorporated, organized, and operated in

conpliance with chapter 617, and shall have all powers

necessary to carry out the purposes of this section

including, but not linmted to, the power to receive and accept

fromany source contributions of noney, property, |abor, or

any other thing of value, to be held, used, and applied for

t he purpose of this section.
(6) The center shall:
1. Be designed and operated by an individual or entity

wi th denpnstrated expertise in health care quality data and

systens anal ysis, health informati on managenent, systens

t hi nki ng and anal ysis, human factors anal ysis, and

identification of |latent and active errors.

2. Include procedures for ensuring the confidentiality

of data which are consistent with state and federal | aw

(7) The center shall be governed by a 10-nenber board

of directors appointed by the Governor

(a) The CGovernor shall appoint two nenbers

representing hospitals, one nmenber representing physicians,

one nenber representing nurses, one nenber representing health

24
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i nsurance i ndemmity plans, one nenber representing health

nMai nt enance organi zati ons, one nenber representing business,

and one nenber representing consuners. The Governor shal

appoi nt nmenbers for a 2-year term Such nenbers shall serve

until their successors are appointed. Menbers are eligible to

be reappointed for additional terns.

(b) The Secretary of Health or his or her designee

shall be a nmenber of the board.

(c) The Secretary of Health Care Adninistration or his

or her designee shall be a nenber of the board.

(d) The nenbers shall elect a chairperson

(e) Board nenbers shall serve wi thout conpensation but

may be reinbursed for travel expenses pursuant to s. 112.061

(8) The center shall be financed as foll ows:

(a) Notwithstanding any law to the contrary, each

health insurer issued a certificate of authority under part

VI, part VII, or part VIII of chapter 627 shall, as a

condition of maintaining such certificate, nake paynent to the

center on April 1 of each year, in the amount of $1 for each

i ndi vidual included in every insurance policy issued during

t he previous cal endar year. Acconpanying any paynent shall be

a certification under oath by the chief executive officer

whi ch states the nunber of individuals upon which such paynent

was based. The health insurer may collect this $1 from

policyhol ders. The center may direct the insurer to provide an

i ndependent audit of the certification which shall be

furnished within 90 days. If paynent is not received by the

center within 30 days after April 1, interest at the

annual i zed rate of 18 percent shall begin to be charged on the

anount due. |If paynent has not been received within 60 days

after interest is charged, the center shall notify the Ofice

25
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of Insurance Regul ation that paynent has not been received

pursuant to the requirenents of this paragraph. An insurer

that refuses to conply with the requirenents of this paragraph

is subject to the forfeiture of its certificate of authority.

(b) Notwithstanding any law to the contrary, each

heal t h mai nt enance organi zation i ssued a certificate of

authority under part | of chapter 641 and each prepaid health

clinic issued a certificate of authority under part Il of

chapter 641 shall, as a condition of nmintaining such

certificate, make paynent to the center on April 1 of each

year, in the amount of $1 for each individual who is eligible

to receive services pursuant to a contract with the health

nmai nt enance organi zation or the prepaid health clinic during

the previous cal endar year. Acconpanying any paynent shall be

a certification under oath by the chief executive officer

whi ch states the nunber of individuals upon which such paynent

was based. The heal th nmi ntenance organi zati on or prepaid

health clinic may collect the $1 fromindividuals eligible to

receive services under contract. The center nmay direct the

heal t h mai nt enance organi zation or prepaid health clinic to

provide an independent audit of the certification which shal

be furnished within 90 days. If paynent is not received by the

center within 30 days after April 1, interest at the

annual i zed rate of 18 percent shall begin to be charged on the

anount due. |If paynent has not been received within 60 days

after interest is charged, the center shall notify the Ofice

of Insurance Regul ation that paynent has not been received

pursuant to the requirenents of this paragraph. A health

nmai nt enance organi zation or prepaid health clinic that refuses

to conply with the requirenents of this paragraph is subject

to the forfeiture of its certificate of authority.
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(c) Notwithstanding any law to the contrary, each

hospital and anbul atory surgical center licensed under chapter

395 shall, as a condition of |licensure, nmake paynent to the

center on April 1 of each year, in the amount of $1 for each

i ndi vidual who, during the previous 12 nonths, was an

i npati ent discharged by the hospital or who was a patient

di scharged by the anbul atory surgical center. Acconpanying

payrment shall be a certification under oath by the chief

executive officer which states the nunber of individuals upon

whi ch such paynment was based. The facility may collect the $1

frompatients discharged fromthe facility. The center nay

direct the facility to provide an i ndependent audit of the

certification which shall be furnished within 90 days. If

payment is not received by the center within 30 days after

April 1, interest at the annualized rate of 18 percent shal

begin to be charged on the anmount due. |f paynent has not been

received within 60 days after interest is charged, the center

shall notify the Agency for Health Care Administration that

payment has not been received pursuant to the requirenents of

this paragraph. An entity that refuses to conply with the

requi renments of this paragraph is subject to the forfeiture of

its |icense.

(d) Notwithstanding any law to the contrary, each

nursing hone licensed under part Il of chapter 400, each

assisted living facility licensed under part Il of chapter

400, each hone health agency licensed under part |1V of chapter

400, each hospice licensed under part VI of chapter 400, each

prescribed pediatric extended care center |licensed under part

| X of chapter 400, and each health care services pool |icensed

under part XIl of chapter 400 shall, as a condition of

|icensure, nmake paynent to the center on April 1 of each year
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in the anpunt of $1 for each individual served by each

af orenentioned entity during the previous 12 nonths.

Acconpanyi ng paynent shall be a certification under oath by

t he chief executive officer which states the nunber of

i ndi vi dual s upon whi ch such paynent was based. The entity nay

collect the $1 fromindividuals served by the entity. The

center may direct the entity to provide an independent audit

of the certification which shall be furnished within 90 days.

If paynent is not received by the center within 30 days after

April 1, interest at the annualized rate of 18 percent shal

begin to be charged on the anount due. |f paynent has not been

received within 60 days after interest is charged, the center

shall notify the Agency for Health Care Administration that

payrment has not been received pursuant to the requirenents of

this paragraph. An entity that refuses to conply with the

requi renments of this paragraph is subject to the forfeiture of

its |icense.

(e) Notwithstanding any law to the contrary, each

initial application and renewal fee for each |license and each

fee for certification or recertification for each person

licensed or certified under chapter 401 or chapter 404, and

for each person licensed as a health care practitioner, as
defined in s. 456.001(4), shall be increased by the anpbunt of

$1 for each year or part thereof for which the license or

certification is issued. The Departnent of Health shall nake

payment to the center on April 1 of each year in the anpunt of

the total received pursuant to this paragraph during the

precedi ng 12 nont hs.

(f) The center shall devel op a business and fi nancing

plan to obtain funds through other neans if funds beyond those

28
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that are provided for in this subsection are needed to

acconplish the objectives of the center.

(9) The center may enter into affiliations with

uni versities for any purpose.
(10) Pursuant to s. 287.057(5)(f)6., state agencies
may contract with the center on a sol e-source basis for

projects to inprove the quality of program adm nistration

such as, but not linmited to, the inplenentation of an

el ectroni c nedical record for Medicaid programrecipients.

(11) Al travel and per diempaid with center funds

shall be in accordance with s. 112.061

(12) The center nmy use state purchasing and travel

contracts and the state comruni cati ons systemin accordance
with s. 282.105(3).
(13) The center nmmy acquire, enjoy, use, and di spose

of patents, copyrights, tradenmarks, and any licenses,

royalties, and other rights or interests thereunder or

t herein.
(14) The center shall submit an annual report to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives no |later than Cctober 1 of each year
whi ch i ncl udes:

(a) The status report on the inplenentation of a

programto anal yze data concerni ng adverse incidents and

patient safety events.

(b) The status report on the inplenentation of a

conput eri zed physician order entry system

(c) The status report on the inplenentation of an

el ectroni ¢ nedical record
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(d) Oher pertinent information relating to the

efforts of the center to inprove health care quality and

efficiency.
(e) A financial statenent and bal ance sheet.

The initial report shall include any recommendations that the

center deens appropriate regarding revisions in the definition

of adverse incidents in s. 395.0197 and the reporting of such

adverse incidents by licensed facilities.

(15) The center nmmy establish and nanage an operating

fund for the purposes of addressing the center's cash-fl ow

needs and facilitating the fiscal managenent of the

corporation. Upon dissolution of the corporation, any

remai ni ng cash bal ances of any state funds shall revert to the

CGeneral Revenue Fund, or such other state funds consi stent

wi th appropriated funding, as provided by | aw

(16) The center may carry over funds fromyear to

year.
(17) Al books, records, and audits of the center

shal|l be open to the public unless exenpted by | aw

(18) The center shall furnish an annual audited report

to the Governor and Legislature by March 1 of each year

(19) In carrying out this section, the center shal

consult with and devel op partnerships, as appropriate, with

all segnents of the health care industry, including, anpng

others, health practitioners, health care facilities, health

care consuners, professional organi zations, agencies, health

care practitioner |icensing boards, and educationa

i nstitutions.
Section 4. Subsection (3) is added to section 395. 004,
Fl orida Statutes, to read

30
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395.004 Application for license, fees; expenses.--
(3) Alicensed facility may apply to the agency for

certification of a quality inprovenent programthat results in

the reduction of adverse incidents at that facility. The

agency, in consultation with the Ofice of Insurance

Regul ati on, shall develop criteria for such certification.

Insurers shall file with the Ofice of |nsurance Regul ation a

discount in the rate or rates applicable for nedical liability

i nsurance coverage to reflect the inplenentation of a

certified program |n review ng insurance conpany filings with

respect to rate discounts authorized under this subsection

the Ofice of |Insurance Regul ati on shall consider whether, and

the extent to which, the programcertified under this

subsection is otherwi se covered under a program of risk

managenent offered by an insurance conpany or self-insurance

plan providing nedical liability coverage.
Section 5. Section 395.0056, Florida Statutes, is
created to read

395.0056 Litigation notice requirenent.--Upon receipt

of a copy of a conplaint filed against a hospital as a

defendant in a nedical nmml practice action as required by s.
766. 106(2), the agency shall:
(1) Reviewits adverse incident report files

pertaining to the licensed facility that is the subject of the

conplaint to deternine whether the facility tinely conplied

with the requirenents of s. 395.0197; and

(2) Reviewthe incident that is the subject of the

conpl ai nt and determ ne whether it involved conduct by a

licensee which is potentially subject to disciplinary action
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Section 6. Subsection (3) and paragraph (a) of
subsection (9) of section 395.0193, Florida Statutes, are
amended to read:

395.0193 Licensed facilities; peer review
di sci plinary powers; agency or partnership wth physicians.--

(3) |If reasonable belief exists that conduct by a
staff menber or physician who delivers health care services at
the licensed facility may constitute one or nore grounds for
di scipline as provided in this subsection, a peer review panel
shal | investigate and deterni ne whether grounds for discipline
exist with respect to such staff nenber or physician. The
governi ng board of any licensed facility, after considering
the recomendations of its peer review panel, shall suspend,
deny, revoke, or curtail the privileges, or reprinmnd,
counsel, or require education, of any such staff nenber or
physician after a final deternination has been made that one
or nore of the follow ng grounds exist:

(a) I nconpetence

(b) Being found to be a habitual user of intoxicants
or drugs to the extent that he or she is deened dangerous to
hi nsel f, herself, or others.

(c) Mental or physical inpairment which nmay adversely
af fect patient care

(d) Mental or physical abuse of a nurse or other staff

nenber .

(e)td)y Being found |iable by a court of conpetent
jurisdiction for nmedical negligence or nmal practice involving
negl i gent conduct.

(f) ey One or nore settlenments exceeding $10, 000 for
nedi cal negligence or nmal practice involving negligent conduct
by the staff nenber.

32
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1 (9g) tH)> Medi cal negligence other than as specified in

2 | paragraph (d) or paragraph (e).

3 (h)tg)y Failure to conply with the policies,

4 | procedures, or directives of the risk managenent program or

5| any quality assurance committees of any licensed facility.

6 (9)(a) |If the defendant prevails in an action brought
7| by a staff nenber or physician who delivers health care

8| services at the licensed facility against any person or entity
9| that initiated, participated in, was a witness in, or

10 | conducted any review as authorized by this section, the court
11| shall award reasonable attorney's fees and costs to the

12 | defendant. Monetary liability pursuant to this subsection

13 | shall not exceed $250, 000 except when intentional fraud is
14 | i nvol ved.

15 Section 7. Subsections (1), (3), and (8) of section
16 | 395. 0197, Florida Statutes, are anended, present subsections
17 ] (12) through (20) of that section are redesignated as

18 | subsections (13) through (21), respectively, and a new

19 | subsection (12) is added to that section, to read:
20 395.0197 Internal risk nanagenent program --
21 (1) Every licensed facility shall, as a part of its
22 | adnmi nistrative functions, establish an internal risk
23 | managenent programthat includes all of the foll ow ng
24 | conponents:
25 (a) The investigation and anal ysis of the frequency
26 | and causes of general categories and specific types of adverse
27 | incidents to patients.
28 (b) The devel opnent of appropriate neasures to
29 | minimze the risk of adverse incidents to patients, including,
30| but not limted to:
31
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1 1. Risk managenent and risk prevention education and

2| training of all nonphysician personnel as follows:

3 a. Such education and training of all nonphysician

4 | personnel as part of their initial orientation; and

5 b. At least 1 hour of such education and training

6| annually for all personnel of the licensed facility working in
7| clinical areas and providing patient care, except those

8 | persons licensed as health care practitioners who are required
9| to compl ete continuing education coursework pursuant to

10 | chapter 456 or the respective practice act.

11 2. A prohibition, except when energency circunstances
12 | require otherw se, against a staff nenber of the |licensed

13| facility attending a patient in the recovery room unless the
14 | staff nenber is authorized to attend the patient in the

15| recovery roomand is in the conpany of at |east one other

16 | person. However, a licensed facility is exenpt fromthe

17 | two-person requirenent if it has:

18 a. Live visual observation

19 b. Electronic observation; or
20 c. Any other reasonable neasure taken to ensure
21 | patient protection and privacy.
22 3. A prohibition against an unlicensed person from
23| assisting or participating in any surgical procedure unless
24 | the facility has authorized the person to do so following a
25 | conpet ency assessnent, and such assistance or participation is
26 | done under the direct and i nmedi ate supervision of a licensed
27 | physician and is not otherwi se an activity that may only be
28 | perfornmed by a licensed health care practitioner
29 4. Devel opnent, inplenentation, and ongoi ng eval uation
30 | of procedures, protocols, and systens to accurately identify
31| patients, planned procedures, and the correct site of the

34
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pl anned procedure so as to mninize the performance of a
surgi cal procedure on the wong patient, a wong surgica
procedure, a wong-site surgical procedure, or a surgica
procedure otherwi se unrelated to the patient's diagnosis or
nmedi cal condition

(c) The analysis of patient grievances that relate to
patient care and the quality of nedical services.

(d) A systemfor inforning a patient or an individua
identified pursuant to s. 765.401(1) that the patient was the
subj ect of an adverse incident, as defined in subsection (5).

Such notice shall be given by the risk nmanager, or his or her

desi gnee, as soon as practicable to allow the patient an

opportunity to mnimze danage or injury.

(e) td)y The devel opment and i npl ementation of an
i ncident reporting system based upon the affirmative duty of
all health care providers and all agents and enpl oyees of the
licensed health care facility to report adverse incidents to
the risk nmanager, or to his or her designee, within 3 business
days after their occurrence.

(3) In addition to the programs nandated by this
section, other innovative approaches intended to reduce the
frequency and severity of nedical nalpractice and patient
injury clainms shall be encouraged and their inplenmentation and
operation facilitated. Such additional approaches may i ncl ude
extendi ng internal risk nanagenent prograns to health care
providers' offices and the assuning of provider liability by a
licensed health care facility for acts or om ssions occurring
within the licensed facility. Each licensed facility shal

annually report to the agency and the Departnment of Health the

nane and judgnents entered agai nst each health care

practitioner for which it assunmes liability. The agency and
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Departnent of Health, in their respective annual reports,

shall include statistics that report the nunber of |icensed

facilities that assunme such liability and the nunber of health

care practitioners, by profession, for whomthey assune

liability.

(8) Any of the foll owing adverse incidents, whether
occurring in the licensed facility or arising fromhealth care
prior to admission in the licensed facility, shall be reported
by the facility to the agency within 15 cal endar days after
its occurrence:

(a) The death of a patient;

(b) Brain or spinal damage to a patient;

(c) The performance of a surgical procedure on the
wrong patient;

(d) The performance of a wong-site surgica
procedur e;

(e) The performance of a wong surgical procedure;

(f) The performance of a surgical procedure that is
nedi cal |y unnecessary or otherwi se unrelated to the patient's
di agnosi s or nedical condition

(g) The surgical repair of damage resulting to a
patient froma planned surgical procedure, where the damage is
not a recogni zed specific risk, as disclosed to the patient
and docunented through the inforned-consent process; or

(h) The performance of procedures to renove unpl anned
foreign objects remaining froma surgical procedure.

The agency nmay grant extensions to this reporting requirenent
for nmore than 15 days upon justification submitted in witing
by the facility adm nistrator to the agency. The agency nay
require an additional, final report. These reports shall not
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be available to the public pursuant to s. 119.07(1) or any

ot her | aw providing access to public records, nor be

di scoverabl e or adnissible in any civil or admnistrative
action, except in disciplinary proceedi ngs by the agency or
the appropriate regulatory board, nor shall they be available
to the public as part of the record of investigation for and
prosecution in disciplinary proceedi ngs nade available to the
public by the agency or the appropriate regul atory board.
However, the agency or the appropriate regulatory board shal
nmake avail able, upon witten request by a health care

prof essi onal agai nst whom probabl e cause has been found, any
such records which formthe basis of the determ nation of
probabl e cause. The agency may investigate, as it deens
appropriate, any such incident and prescribe neasures that
nmust or nay be taken in response to the incident. The agency
shall review each incident and deterni ne whether it
potentially involved conduct by the health care professiona
who is subject to disciplinary action, in which case the
provisions of s. 456.073 shall apply. The agency shall forward

a copy of all reports of adverse incidents subnitted to the

agency by hospitals and anbul atory surgical centers to the

Fl orida Center for Excellence in Health Care, as created in s.

381. 0409, for analysis by experts who may nmake recomrendati ons

regardi ng the prevention of such incidents. Such infornmation

shall remmin confidential as otherw se provided by | aw

(12) |If appropriate, a licensed facility in which

sexual abuse occurs nust offer the victimof sexual abuse

testing for sexually transni ssible diseases and shall provide

all such testing at no cost to the victim
Section 8. Section 395.1012, Florida Statutes, is
created to read
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1 395. 1012 Patient safety.--

2 (1) Each licensed facility nust adopt a patient safety
3| plan. A plan adopted to inplenent the requirenents of 42

4|1 CF.R part 482.21 shall be deened to conply with this

5| requirenent.

6 (2) Each licensed facility shall appoint a patient

7| safety officer and a patient safety conmittee, which shal

8 | include at | east one person who is neither enployed by nor

9| practicing in the facility, for the purpose of pronoting the
10| health and safety of patients, review ng and eval uating the
11 ) quality of patient safety neasures used by the facility, and
12 | assisting in the inplenmentation of the facility patient safety
13 | plan.

14 Section 9. Subsection (1) of section 456.025, Florida
15| Statutes, is anended to read:

16 456. 025 Fees; receipts; disposition.--

17 (1) It is the intent of the Legislature that all costs
18 | of regulating health care professions and practitioners shal
19 | be borne solely by licensees and licensure applicants. It is
20| also the intent of the Legislature that fees should be
21 | reasonabl e and not serve as a barrier to |icensure. Nbreover,
22| it is the intent of the Legislature that the departnment
23 | operate as efficiently as possible and regularly report to the
24 | Legi slature additional nethods to streanline operationa
25| costs. Therefore, the boards in consultation with the
26 | departnent, or the departnment if there is no board, shall, by
27 | rul e, set renewal fees which
28 (a) Shall be based on revenue projections prepared
29 | using generally accepted accounting procedures;
30
31
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(b) Shall be adequate to cover all expenses relating
to that board identified in the departnent's |ong-range policy
pl an, as required by s. 456. 005;

(c) Shall be reasonable, fair, and not serve as a
barrier to licensure;

(d) Shall be based on potential earnings from working
under the scope of the |license;

(e) Shall be simlar to fees inposed on simlar
l'icensure types; and

H——Shatt—not—bermorethan—106-percent—greater—than—the
: . w I . o .
gr—Shatt—not—bermorethan—106-percent—greater—than—the
I I I F . F I .
o . I
(f) th)y Shall be subject to challenge pursuant to
chapter 120.
Section 10. (1) The Agency for Health Care
Adm ni stration shall conduct or contract for a study to

determ ne what infornmation is nost feasible to provide to the

public conparing state-licensed hospitals on certain inpatient

quality indicators devel oped by the federal Agency for

Heal t hcare Research and Quality. Such indicators shall be

designed to identify infornmati on about specific procedures

perforned in hospitals for which there is strong evidence of a

link to quality of care. The Agency for Health Care

Adm ni stration or the study contractor shall refer to the

hospital quality reports published in New York and Texas as

gui des during the eval uation

(2) The followi ng concepts shall be specifically

addressed in the study report:
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(a) Whether hospital discharge data about services can

be transl ated i nto understandabl e and neani ngful infornmation

for the public.

(b) Whether the foll owi ng neasures are useful consuner

guides relating to care provided in state-licensed hospitals:

1. Inpatient nortality for nedical conditions;

2. lnpatient nortality for procedures;

3. UWilization of procedures for which there are

guestions of overuse, underuse, or nisuse; and

4. Volune of procedures for which there is evidence

that a higher volune of procedures is associated with | owner

nortality.
(c) \Whether there are quality indicators that are

particularly useful relative to the state's uni que

denogr aphi cs.
(d) \Whether all hospitals should be included in the
conpari son.

(e) The criteria for conparison

(f) \Whether conparisons are best within netropolitan

statistical areas or sone other geographic configuration.

(g) ldentify several websites to which such a report

shoul d be published to achi eve the broadest dissenination of

the information.
(3) The Agency for Health Care Administration shal
consider the input of all interested parties, including

hospitals, physicians, consuner organi zations, and patients,

and submit the final report to the Governor and the presiding

officers of the Legislature by January 1, 2004.
Section 11. Section 395.1051, Florida Statutes, is
created to read
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395.1051 Duty to notify patients.--The ri sk nanager

or his or her designee, of each licensed facility shall inform

each patient, or an individual identified pursuant to s.

765.401(1), in person about adverse incidents that result in

serious harmto the patient. Notification of outcones of care

that result in harmto the patient under this section shal

not constitute an acknow edgenent or adm ssion of liability,

nor can it be introduced as evi dence.
Section 12. Section 456.0575, Florida Statutes, is
created to read

456. 0575 Duty to notify patients.--Every licensed

health care practitioner shall informeach patient, or an

i ndividual identified pursuant to s. 765.401(1), in person

about adverse incidents that result in serious harmto the

patient. Notification of outconmes of care that result in harm

to the patient under this section shall not constitute an

acknowl edgenent of admission of liability, nor can such

notifications be introduced as evi dence.
Section 13. Section 456.026, Florida Statutes, is
amended to read:

456. 026 Annual report concerning finances,
adm ni strative conplaints, disciplinary actions, and
reconmendat i ons. --The department is directed to prepare and
submt a report to the President of the Senate and the Speaker
of the House of Representatives by Novenber 1 of each year
The departnent shall publish the report to its website

si mul taneously with delivery to the President of the Senate

and the Speaker of the House of Representatives. The report

nmust be directly accessible on the departnent's |nternet

honepage highlighted by easily identifiable Iinks and buttons.

In addition to finances and any other information the
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Legislature may require, the report shall include statistics
and rel evant information, profession by profession, detailing:
(1) The nunber of health care practitioners licensed

by the Division of Medical Quality Assurance or otherwi se

authorized to provide services in the state, if known to the

depart nent.

(2) £y The revenues, expenditures, and cash bal ances
for the prior year, and a review of the adequacy of existing
f ees.

(3) 2y The nunber of conplaints received and
i nvesti gat ed.

(4) 3 The nunber of findings of probable cause made.

(5) t4)y The nunber of findings of no probable cause
nade.

(6) £5); The nunber of administrative conplaints filed.

(7)t6) The disposition of all admnistrative
conpl ai nts.

(8) 7 A description of disciplinary actions taken

(9) For licensees under chapter 458, chapter 459,

chapter 461, or chapter 466, the professional liability clains

and actions reported by insurers, as provided in s. 627.912.

This information nust be provided in a separate section of the

report restricted to providing professional liability clains

and acti ons dat a.

(10) (8) A description of any effort by the departnent
to reduce or otherw se close any investigation or disciplinary
proceedi ng not before the Division of Adnministrative Hearings
under chapter 120 or otherwi se not conpleted within 1 year
after the initial filing of a conplaint under this chapter
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1 (11) {9y The status of the devel opnent and

2| inmplenentation of rules providing for disciplinary guidelines
3| pursuant to s. 456.079.

4 (12) 36} Such recomendations for adm nistrative and

5| statutory changes necessary to facilitate efficient and

6 | cost-effective operation of the departnent and the various

7 | boards.

8 Section 14. Paragraph (a) of subsection (1) of section
9| 456.039, Florida Statutes, is anended to read:

10 456. 039 Designated health care professionals;

11 | information required for licensure. --

12 (1) Each person who applies for initial licensure as a
13 | physician under chapter 458, chapter 459, chapter 460, or

14 | chapter 461, except a person applying for registration

15| pursuant to ss. 458.345 and 459. 021, nust, at the tine of

16 | application, and each physician who applies for |icense

17 | renewal under chapter 458, chapter 459, chapter 460, or

18 | chapter 461, except a person registered pursuant to ss.

19 | 458. 345 and 459. 021, nust, in conjunction with the renewal of
20 | such license and under procedures adopted by the Departnment of
21| Health, and in addition to any other information that may be
22 | required fromthe applicant, furnish the follow ng information
23| to the Department of Health:
24 (a)1. The nane of each nedical school that the
25 | applicant has attended, with the dates of attendance and the
26 | date of graduation, and a description of all graduate nedical
27 | education conpleted by the applicant, excluding any coursework
28 | taken to satisfy nedical licensure continuing education
29 | requirenents.
30 2. The nane of each hospital at which the applicant
31| has privileges.
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1 3. The address at which the applicant will primarily
2 | conduct his or her practi ce.

3 4. Any certification that the applicant has received
4] froma specialty board that is recognized by the board to

5| which the applicant is applying.

6 5. The year that the applicant began practicing

7 | medi ci ne.

8 6. Any appointnment to the faculty of a nedical schoo
9 | which the applicant currently holds and an indication as to
10 | whether the applicant has had the responsibility for graduate

11 | nedi cal education within the nbst recent 10 years.

12 7. A description of any crimnal offense of which the

13 | applicant has been found guilty, regardl ess of whether

14 | adj udication of guilt was withheld, or to which the applicant

15| has pled guilty or nolo contendere. A criminal offense

16 | conmitted in another jurisdiction which would have been a

17 | felony or m sdeneanor if conmitted in this state nust be

18 | reported. If the applicant indicates that a crimnal offense

19 | is under appeal and submts a copy of the notice for appeal of

20| that crimnal offense, the departnent nust state that the

21| crimnal offense is under appeal if the crininal offense is

22 | reported in the applicant's profile. If the applicant

23| indicates to the departnent that a criminal offense is under

24 | appeal, the applicant nust, upon disposition of the appeal

25| subnmit to the departnent a copy of the final witten order of

26 | di sposition.

27 8. A description of any final disciplinary action

28 | taken within the previous 10 years agai nst the applicant by

29 | the agency regulating the profession that the applicant is or

30 | has been licensed to practice, whether in this state or in any

31| other jurisdiction, by a specialty board that is recogni zed by
44
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the Anerican Board of Medical Specialties, the Anerican
Osteopathic Association, or a simlar national organization
or by a licensed hospital, health maintenance organi zation
prepaid health clinic, anbulatory surgical center, or nursing
honme. Disciplinary action includes resignation from or
nonrenewal of nedical staff nmenbership or the restriction of
privileges at a licensed hospital, health nmaintenance
organi zation, prepaid health clinic, anmbulatory surgica
center, or nursing hone taken in lieu of or in settlenent of a
pendi ng disciplinary case related to conpetence or character
If the applicant indicates that the disciplinary action is
under appeal and submits a copy of the docunent initiating an
appeal of the disciplinary action, the departnent nust state
that the disciplinary action is under appeal if the
disciplinary action is reported in the applicant's profile.

9. Relevant professional qualifications as defined by

t he applicabl e board.
Section 15. Section 456.041, Florida Statutes, is
anended to read:

456.041 Practitioner profile; creation.--

(1) (a) Beginnring—uly—1—1999-The Departnent of
Health shall conpile the information subnmtted pursuant to s.
456.039 into a practitioner profile of the applicant
submtting the infornmation, except that the Departnent of
Heal th shal|l ray develop a format to conpile uniformy any
informati on subnmitted under s. 456.039(4)(b). Begi nning July
1, 2001, the Departnment of Health may conpile the information
submtted pursuant to s. 456.0391 into a practitioner profile
of the applicant subnitting the information
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(b) The departnent shall take no | onger than 45

busi ness days to update the practitioner's profile in

accordance with the requirenents of subsection (7).

(2) On the profile published under subsection (1), the
departnment shall indicate if the information provided under s.
456.039(1)(a)7. or s. 456.0391(1)(a)7. is or is not

corroborated by a crimnal history check conducted accordi ng

to this subsection. H—the—information—provided—under—s—

departnent, or the board having regulatory authority over the
practitioner acting on behalf of the departnent, shal

i nvestigate any information received by the departnent or the
board when—+t—has—+easonable—grounds—to—beHevethat—the
practi-tioner—has—viotated—anytawthat—+etates—to—the
practi-tioner—s—practice.

(3) The Department of Health shall may include in each
practitioner's practitioner profile that crinmnal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment
nmust include in each practitioner's practitioner profile the
following statenent: "The crininal history information, if
any exists, may be inconplete; federal crimnal history

information is not available to the public." The departnment

shal|l provide in each practitioner profile, for every fina

di sciplinary action taken agai nst the practitioner, an

easy-to-read narrative description that explains the

administrative conplaint filed against the practitioner and

the final disciplinary action i nposed on the practitioner. The

departnent shall include a hyperlink to each final order
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listed inits website report of dispositions of recent

di sciplinary actions taken against practitioners.
(4) The Departnent of Health shall include, with
respect to a practitioner licensed under chapter 458 or

chapter 459, a statenent of how the practitioner has el ected
to conply with the financial responsibility requirenments of s.
458. 320 or s. 459.0085. The departnent shall include, with
respect to practitioners subject to s. 456.048, a statenent of
how t he practitioner has elected to conply with the financi al
responsibility requirenents of that section. The depart nment
shall include, with respect to practitioners |icensed under
chapter—458,—chapter—459—o+ chapter 461, information relating
to liability actions which has been reported under s. 456.049
or s. 627.912 within the previous 10 years for any paid claim
t hat exceeds $5,000. The departrment shall include, with

respect to practitioners |licensed under chapter 458 or chapter

459, information relating to liability actions which has been
reported under s. 456.049 or s. 627.912 within the previous 10
years for any paid claimthat exceeds $100, 000. Such cl ai s

information shall be reported in the context of conparing an
i ndi vidual practitioner's clains to the experience of other
practitioners within the sane specialty, or profession if the
practitioner is not a specialist—to—the—extent—stch

e . . 1 abt I F fth. The

departnent nust provide a hyperlink in such practitioner's

profile to all such conparison reports.|f information

relating to a liability action is included in a practitioner's
practitioner profile, the profile nust also include the
following statenent: "Settlenent of a claimmay occur for a
vari ety of reasons that do not necessarily reflect negatively
on the professional conpetence or conduct of the practitioner
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A paynent in settlenent of a nedical mal practice action or
cl ai m shoul d not be construed as creating a presunption that
nmedi cal nal practice has occurred."

(5) The Department of Health shall may—+et include the
date of a hospital or anbul atory surgical center disciplinary

action taken by a |licensed hospital or an anbulatory surgica
center, in accordance with the requirenments of s. 395.0193, in

the practitioner profile. The departnent shall state whether

the action related to professional conpetence and whether it

related to the delivery of services to a patient.
(6) The Departnent of Health may include in the
practitioner's practitioner profile any other information that

is a public record of any governmental entity and that rel ates

to a practitioner's ability to conpetently practice his or her

prof essi on. However—the—departrent—rust—eonsut—wth—the

(7) Upon the conpletion of a practitioner profile
under this section, the Departnment of Health shall furnish the
practitioner who is the subject of the profile a copy of it
for review and verification. The practitioner has a period of

30 days in which to review and verify the contents of the

profile and to correct any factual inaccuracies in it. The
Departnent of Health shall nake the profile available to the
public at the end of the 30-day period regardl ess of whether

the practitioner has provided verification of the profile

content. A practitioner shall be subject to a fine of up to

$100 per day for failure to verify the profile contents and to

correct any factual errors in his or her profile within the

30-day period. The departnent shall nmake the profiles
available to the public through the Wrld Wde Wb and ot her
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commonly used neans of distribution. The departnent nust

include the follow ng statenent, in boldface type, in each

profile that has not been reviewed by the practitioner to

which it applies: "The practitioner has not verified the

information contained in this profile.”

(8) The Departnent of Health nust provide in each

profile an easy-to-read explanation of any disciplinary action

taken and the reason the sanction or sanctions were inposed.

(9) The Departnent of Health may provide one link in

each profile to a practitioner's professional website if the

practitioner requests that such a link be included in his or

her profile.

(10) 8y Making a practitioner profile available to the
public under this section does not constitute agency action
for which a hearing under s. 120.57 may be sought.

Section 16. Section 456.042, Florida Statutes, is
amended to read:
456.042 Practitioner profiles; update.--A practitioner

nmust subnit updates of required information within 15 days

after the final activity that renders such information a fact.

The Departnent of Health shall update each practitioner's
practitioner profile periodically. An updated profile is
subject to the sanme requirenents as an original profile wth

I  od it hiehtd - .
I TID I : . F I
rHhraccuracies.

Section 17. Subsection (1) of section 456.049, Florida
Statutes, is anended, and subsection (3) is added to that
section, to read

456.049 Health care practitioners; reports on
professional liability clains and actions. --
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(1) Any practitioner of nedicine licensed pursuant to
the provisions of chapter 458, practitioner of osteopathic
nedi ci ne licensed pursuant to the provisions of chapter 459,
podi atric physician |licensed pursuant to the provisions of
chapter 461, or dentist |icensed pursuant to the provisions of
chapter 466 shall report to the departnment any claimor action
for damages for personal injury alleged to have been caused by
error, omssion, or negligence in the performance of such
| i censee's professional services or based on a clai ned
perfornmance of professional services wthout consent if the
cl ai mwas not covered by an insurer required to report under
S. 627.912 and the claimresulted in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

o el . e .
behalf—of—t+heticensee—

If the practitioner is |icensed under chapter 458, chapter

459, or chapter 461 and the final judgnent or settlenent

anmount was $50,000 or nore, or if the practitioner is |licensed

under chapter 466 and the final judgnent or settl enent anpunt
was $25,000 or nore, the report Reports shall be filed with
the departnent no later than 60 days followi ng the occurrence

of any event listed in paragraph (a) or;paragraph (b);—er

paragraph—(c)-

(3) The departnent nust forward the infornmation

coll ected under this section to the Ofice of |nsurance

Regul ati on.
Section 18. Section 456.051, Florida Statutes, is
anended to read:
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1 456. 051 Reports of professional liability actions;

2 | bankruptcies; Departnent of Health's responsibility to

3| provide.--

4 (1) The report of a claimor action for damages for

5| personal injury which is required to be provided to the

6 | Departnent of Health under s. 456.049 or s. 627.912 is public
7| information except for the nane of the claimant or injured

8 | person, which remains confidential as provided in ss.

9] 456.049(2)(d) and 627.912(2)(e). The Departnent of Health

10 | shall, upon request, nmake such report available to any person
11 | The departnent shall nmke such report available as a part of
12 | the practitioner's profile within 45 cal endar days after

13 | recei pt.

14 (2) Any information in the possession of the

15 | Departnent of Health which relates to a bankruptcy proceeding
16 | by a practitioner of nedicine licensed under chapter 458, a
17 | practitioner of osteopathic nedicine |icensed under chapter
18 | 459, a podiatric physician |icensed under chapter 461, or a
19 | dentist |icensed under chapter 466 is public information. The
20 | Departnment of Health shall, upon request, make such
21 | information avail able to any person. The departnent shall nake
22 | such report available as a part of the practitioner's profile
23 | within 45 cal endar days after receipt.
24 Section 19. Paragraph (a) of subsection (7) of section
25| 456. 057, Florida Statutes, is anended to read:
26 456. 057 Omnership and control of patient records;
27 | report or copies of records to be furnished.--
28 (7)(a)l. The departnent nmay obtain patient records
29 | pursuant to a subpoena wi thout witten authorization fromthe
30| patient if the departnent and the probabl e cause panel of the
31| appropriate board, if any, find reasonable cause to believe
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that a health care practitioner has excessively or
i nappropriately prescribed any control |l ed substance specified
in chapter 893 in violation of this chapter or any
prof essional practice act or that a health care practitioner
has practiced his or her profession below that |evel of care,
skill, and treatnent required as defined by this chapter or
any professional practice act and also find that appropriate,
reasonabl e attenpts were nade to obtain a patient rel ease

2. The departnent may obtain patient records and
i nsurance i nformation pursuant to a subpoena without witten
aut hori zation fromthe patient if the departnent and the
probabl e cause panel of the appropriate board, if any, find
reasonabl e cause to believe that a health care practitioner
has provi ded i nadequate nedi cal care based on term nation of
i nsurance and also find that appropriate, reasonable attenpts
were made to obtain a patient rel ease

3. The departnent nmay obtain patient records, billing
records, insurance information, provider contracts, and al
attachnments thereto pursuant to a subpoena without witten
authorization fromthe patient if the departnent and probable
cause panel of the appropriate board, if any, find reasonable
cause to believe that a health care practitioner has subnitted
a claim statenent, or bill using a billing code that would
result in paynent greater in anount than would be paid using a
billing code that accurately describes the services perforned,
requested paynent for services that were not performed by that
health care practitioner, used infornmation derived froma
witten report of an autonobile accident generated pursuant to
chapter 316 to solicit or obtain patients personally or
t hrough an agent regardl ess of whether the information is
derived directly fromthe report or a summary of that report
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1| or fromanother person, solicited patients fraudul ently,

2| received a kickback as defined in s. 456.054, violated the

3| patient brokering provisions of s. 817.505, or presented or

4| caused to be presented a false or fraudul ent insurance claim
5| within the neaning of s. 817.234(1)(a), and also find that,

6 | within the neaning of s. 817.234(1)(a), patient authorization
7 | cannot be obtai ned because the patient cannot be located or is
8 | deceased, incapacitated, or suspected of being a partici pant
9]in the fraud or schene, and if the subpoena is issued for

10 | specific and rel evant records. For purposes of this

11 | subsection, if the patient refuses to cooperate, is

12 | unavailable, or fails to execute a patient rel ease, the

13 | departnent nmy obtain patient records pursuant to a subpoena
14 | without witten authorization fromthe patient.

15 Section 20. Subsection (4) is added to section

16 | 456. 063, Florida Statutes, to read:

17 456. 063 Sexual misconduct; disqualification for

18 | license, certificate, or registration.--

19 (4) Each board, or the departnent if there is no
20 | board, may adopt rules to inplenent the requirenents for
21 | reporting allegations of sexual msconduct, including rules to
22 | determine the sufficiency of the allegations.
23 Section 21. Each board within the Departnent of Health
24 | which has jurisdiction over health care practitioners who are
25 | authori zed to prescribe drugs may adopt by rul e standards of
26 | practice for practitioners who are under that board's
27 | jurisdiction for the safe and ethical prescription of drugs to
28 | patients via the Internet or other el ectronic neans.
29 Section 22. Subsection (4) of section 456.072, Florida
30| Statutes, is anended, and subsection (7) is added to that
31| section to read
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456.072 G ounds for discipline; penalties
enf orcenent . - -

(4) In addition to any other discipline inposed
through final order, or citation, entered on or after July 1,
2001, pursuant to this section or discipline inmposed through
final order, or citation, entered on or after July 1, 2001
for a violation of any practice act, the board, or the
departnment when there is no board, shall assess costs related
to the investigation and prosecution of the case. Such costs
related to the investigation and prosecution include, but are

not linted to, salaries and benefits of personnel, costs

related to the tine spent by the attorney and ot her personne

wor ki ng on the case, and any other expenses incurred by the

departnent for the case. The board, or the departnent when

there in no board, shall determ ne the anount of costs to be

assessed after its consideration of an affidavit of item zed

costs and any witten objections thereto.ln any case where

the board or the departnent inposes a fine or assessnment and
the fine or assessnent is not paid within a reasonable tine,
such reasonable tine to be prescribed in the rules of the
board, or the departnent when there is no board, or in the
order assessing such fines or costs, the departnent or the
Departnent of Legal Affairs may contract for the collection
of, or bring a civil action to recover, the fine or
assessnent.

(7) In any fornmal administrative hearing conducted

under s. 120.57(1), the departnment shall establish grounds for

the discipline of a licensee by the greater weight of the

evi dence.
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Section 23. Subsections (1) and (5) of section
456. 073, Florida Statutes, as amended by section 1 of chapter
2003-27, Laws of Florida, are anended to read:

456.073 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nent.

(1) The departnent, for the boards under its
jurisdiction, shall cause to be investigated any conplaint
that is filed before it if the conplaint is in witing, signed
by the conplainant, and legally sufficient. A conplaint filed
by a state prisoner against a health care practitioner
enpl oyed by or otherw se providing health care services within
a facility of the Departnent of Corrections is not legally
sufficient unless there is a showing that the prisoner
conpl ai nant has exhausted all avail abl e admi nistrative
renedies within the state correctional systembefore filing
the conplaint. However, if the Departnent of Health deternines
after a prelimnary inquiry of a state prisoner's conpl ai nt
that the practitioner nmay present a serious threat to the
health and safety of any individual who is not a state
prisoner, the Departnent of Health may determ ne | ega
sufficiency and proceed with discipline. The Departnent of
Health shall be notified within 15 days after the Departnent
of Corrections disciplines or allows a health care
practitioner to resign for an offense related to the practice
of his or her profession. Aconplaint is legally sufficient if
it contains ultimte facts that show that a violation of this
chapter, of any of the practice acts relating to the
prof essi ons regul ated by the departnent, or of any rule
adopted by the departnent or a regulatory board in the
departnent has occurred. In order to determine | ega
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1| sufficiency, the departnent nmay require supporting information

2 | or docunentation. The departnment may investigate, and the

3 | departnent or the appropriate board nay take appropriate fina

4| action on, a conplaint even though the original conplainant

5| withdraws it or otherwi se indicates a desire not to cause the

6| conplaint to be investigated or prosecuted to conpletion. The

7 | departnent nmay investigate an anonynous conplaint if the

8| conplaint is in witing and is legally sufficient, if the

9] alleged violation of law or rules is substantial, and if the

10 | departnent has reason to believe, after prelimnary inquiry,

11| that the violations alleged in the conplaint are true. The

12 | departnent nmay investigate a conplaint nade by a confidenti al

13 ) informant if the conplaint is legally sufficient, if the

14 | all eged violation of law or rule is substantial, and if the

15 | departnent has reason to believe, after prelimnary inquiry,

16 | that the allegations of the conplainant are true. The

17 | departnent nmay initiate an investigation if it has reasonabl e

18 | cause to believe that a licensee or a group of licensees has

19| violated a Florida statute, a rule of the departnent, or a

20| rule of a board. The departnent may investigate information

21| filed pursuant to s. 456.041(4) relating to liability actions

22 | with respect to practitioners |licensed under chapter 458 or

23 | chapter 459 which have been reported under s. 456.049 or s.

24 | 627.912 within the previous 10 years for any paid clai mthat

25 | exceeds $50, 000. Except as provided in ss. 458.331(9),

26 | 459.015(9), 460.413(5), and 461.013(6), when an investigation

27 | of any subject is undertaken, the departnent shall pronptly

28 | furnish to the subject or the subject's attorney a copy of the

29 | conpl ai nt or docunent that resulted in the initiation of the

30 | investigation. The subject may submit a witten response to

31| the information contained in such conplaint or docunent within
56
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1| 20 days after service to the subject of the conplaint or

2 | docunent. The subject's witten response shall be considered

3| by the probable cause panel. The right to respond does not

4 | prohibit the issuance of a sunmary energency order if

5| necessary to protect the public. However, if the secretary, or
6 | the secretary's designee, and the chair of the respective

7 | board or the chair of its probable cause panel agree in

8| witing that such notification would be detrinental to the

9| investigation, the departnent nmay w thhold notification. The
10 | departnent nmamy conduct an investigation without notification
11 ) to any subject if the act under investigation is a crimna

12 | of fense.

13 (5) A formal hearing before an administrative | aw

14 | judge fromthe D vision of Administrative Hearings shall be

15| held pursuant to chapter 120 if there are any di sputed issues
16 | of material fact. The administrative |aw judge shall issue a
17 | reconmended order pursuant to chapter 120. Notwi t hstandi ng s.
18 | 120.569(2), the departnment shall notify the division within 45
19 | days after receipt of a petition or request for a form
20 | heari ng. H—any——party—rai-ses—an—issue—of—disputed—Tfact—during
21 ot Ly g the] . et . I I
22 | fermat—hearingpursuant—to—chapter—120—shatt—be—hetd-
23 Section 24. Subsection (1) of section 456.077, Florida
24 | Statutes, is anended to read:
25 456. 077 Authority to issue citations.--
26 (1) Notwithstanding s. 456.073, the board, or the
27 | departnment if there is no board, shall adopt rules to permt
28 | the issuance of citations. The citation shall be issued to the
29 | subj ect and shall contain the subject's nane and address, the
30| subject's license nunber if applicable, a brief factua
31| statenent, the sections of the law allegedly violated, and the
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penalty inposed. The citation nust clearly state that the

subj ect may choose, in lieu of accepting the citation, to
follow the procedure under s. 456.073. |f the subject disputes
the matter in the citation, the procedures set forth in s.

456. 073 nmust be foll owed. However, if the subject does not

di spute the matter in the citation with the departnment within
30 days after the citation is served, the citation becones a
final order and does not constitute eenstitutes discipline for
a first offense. The penalty shall be a fine or other

conditions as established by rule.

Section 25. Subsection (1) of section 456.078, Florida
Statutes, is anended to read:

456. 078 Medi ation. - -

(1) Notwithstandi ng the provisions of s. 456.073, the
board, or the departnent when there is no board, shall adopt
rules to designate which violations of the applicable
prof essi onal practice act, including standard-of-care

viol ations,are appropriate for nediation. The board, or the
departnment when there is no board, nust fay designate as
nedi ati on of fenses those conpl ai nts where harm caused by the
licensee is econonmic in nature or can be renedied by the
i censee.

Section 26. Subsection (9) is added to section
458. 311, Florida Statutes, to read:

458. 311 Licensure by exam nation; requirenents;
fees.--

(9) In addition to other infornmation required under

this section, an applicant for licensure or relicensure nust

submt the following information to the departnent:

(a) The nane of the applicant's insurance carrier
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1 (b) If the applicant is self-insured, a description of
2| how, such as a certificate of deposit;
3 (c) The dates of insurance coverage;
4 (d) The cost of insurance coverage;
5 (e) The terns and linmts of insurance coverage,
6 | i ncl udi ng policy changes;
7 (f) The identity of the hospital or group nane if
8 | coverage is provided by an entity other than the |licensee;
9 (g) Whether the licensee is covered by insurance;
10 (h) The applicant's specialty of practice; and
11 (i) The nane of the county or counties in which the
12 | licensee practices nedicine.
13
14| A licensee seeking a renewal |icense nust include the
15| specified information for the 2 years prior to the renewal
16 | date. The departnent shall include the information provided on
17 | the application formin its conputer database.
18 Section 27. Subsection (5) is added to section
19 | 459. 0055, Florida Statutes, to read:
20 459. 0055 Ceneral licensure requirenents.--
21 (5) In addition to other infornmation required under
22 | this section, an applicant for licensure or relicensure nust
23| submit the following information to the departnent:
24 (a) The nane of the applicant's insurance carrier
25 (b) If the applicant is self-insured, a description of
26 | how, such as a certificate of deposit;
27 (c) The dates of insurance coverage;
28 (d) The cost of insurance coverage;
29 (e) The terns and linmts of insurance coverage,
30 | i ncl udi ng policy changes;
31
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1 (f) The identity of the hospital or group nane if

2| coverage is provided by an entity other than the |licensee;

3 (g) Whether the licensee is covered by insurance;

4 (h) The applicant's specialty of practice; and

5 (i) The nane of the county or counties in which the

6 | licensee practices nedicine.

7

8| Alicensee seeking a renewal |icense nust include the

9| specified information for the 2 years prior to the renewal

10 | date. The departnent shall include the information provided on
11| the application formin its conputer database.

12 Section 28. Effective upon this act beconing a | aw and
13 | applying to clains accruing on or after that date, section

14 | 458. 320, Florida Statutes, is anended to read:

15 458.320 Financial responsibility.--

16 (1) As a condition of licensing and maintaining an

17 | active license,and prior to the issuance or renewal of an

18 | active license or reactivation of an inactive |license for the
19 | practice of medicine, an applicant nust shat+ by one of the
20| followi ng net hods denbnstrate to the satisfaction of the board
21| and the departnent financial responsibility to pay clainms and
22 | costs ancillary thereto arising out of the rendering of, or
23| the failure to render, nedical care or services:
24 (a) Establishing and mai ntai ni ng an escrow account
25| consisting of cash or assets eligible for deposit in
26 | accordance with s. 625.52 in the per claimanounts specified
27 | in paragraph (b). The required escrow anount set forth in this
28 | paragraph may not be used for litigation costs or attorney's
29 | fees for the defense of any nedical mal practice claim
30 (b) Obtaining and mai ntaining professional liability
31| coverage in an anount not |ess than $100,000 per claim wth a
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m ni rum annual aggregate of not |ess than $300,000, froman
aut hori zed insurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4), or
through a plan of self-insurance as provided in s. 627.357.
The required coverage anount set forth in this paragraph nay

not be used for litigation costs or attorney's fees for the

defense of any nedical mal practice claim

(c) Obtaining and mai ntai ni ng an unexpired,
irrevocable letter of credit, established pursuant to chapter
675, in an anpunt not |ess than $100,000 per claim wth a
m ni nrum aggregate availability of credit of not |ess than
$300, 000. The letter of credit nust shatH- be payable to the
physi ci an as beneficiary upon presentnent of a final judgnment

indicating liability and awardi ng damages to be paid by the
physi ci an or upon presentnent of a settlenent agreenent signed
by all parties to such agreenent when such final judgnent or
settlenment is aresult of a claimarising out of the rendering
of, or the failure to render, nedical care and services. The
letter of credit may not be used for litigation costs or

attorney's fees for the defense of any nedical nal practice
claim The Such letter of credit nust shat- be nonassi gnabl e
and nontransferable. Such letter of credit nust shatH- be

i ssued by any bank or savings association organi zed and

exi sting under the laws of this state or any bank or savings
associ ati on organi zed under the laws of the United States
whi ch that has its principal place of business in this state

or has a branch office that whieh is authori zed under the | aws

of this state or of the United States to receive deposits in
this state.
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1 (2) Physicians who performsurgery in an anbul atory

2| surgical center licensed under chapter 395, and as a

3| continuing condition of hospital staff privileges, physicians
4 | who have with staff privileges nust shatH- al so be—reguired—+to
5| establish financial responsibility by one of the foll ow ng

6 | met hods:

7 (a) Establishing and mai ntai ni ng an escrow account

8 | consisting of cash or assets eligible for deposit in

9 | accordance with s. 625.52 in the per claimanounts specified
10| in paragraph (b). The required escrow anount set forth in this
11 | paragraph may not be used for litigation costs or attorney's
12 | fees for the defense of any nedical malpractice claim

13 (b) Obtaining and mai ntaining professional liability
14 | coverage in an anount not |ess than $250,000 per claim wth a
15 | m ni num annual aggregate of not |ess than $750,000 from an

16 | aut hori zed i nsurer as defined under s. 624.09, froma surplus
17 | lines insurer as defined under s. 626.914(2), froma risk

18 | retention group as defined under s. 627.942, fromthe Joint

19 | Underwiting Association established under s. 627.351(4),
20| through a plan of self-insurance as provided in s. 627.357, or
21 | through a plan of self-insurance which neets the conditions
22 | specified for satisfying financial responsibility in s.
23| 766. 110. The required coverage anmount set forth in this
24 | paragraph may not be used for litigation costs or attorney's
25| fees for the defense of any nedical mal practice claim
26 (c) Obtaining and mai ntaining an unexpired irrevocable
27 | letter of credit, established pursuant to chapter 675, in an
28 | anpbunt not | ess than $250,000 per claim wth a mininmm
29 | aggregate availability of credit of not |ess than $750, 000.
30| The letter of credit nust shatH- be payable to the physician as
31| beneficiary upon presentnent of a final judgnent indicating
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1| liability and awardi ng damages to be paid by the physician or
2 | upon presentnent of a settlenent agreenent signed by al

3| parties to such agreenent when such final judgnent or

4| settlenent is aresult of a claimarising out of the rendering
5] of, or the failure to render, nedical care and services. The
6| letter of credit nay not be used for litigation costs or

7| attorney's fees for the defense of any nedical nml practice

8| claim The Sueh letter of credit nust shatk be nonassi gnabl e

9 | and nontransferable. The Sueh letter of credit nust shatt be
10 | i ssued by any bank or savings associ ation organi zed and

11 | existing under the laws of this state or any bank or savings
12 | associ ation organi zed under the laws of the United States

13 | which that has its principal place of business in this state
14 | or has a branch office that whieh is authorized under the | aws
15 ) of this state or of the United States to receive deposits in
16 | this state.

17

18 | This subsection shall be inclusive of the coverage in

19 | subsection (1).
20 3ta)—TFheFHnanctral—+espoensibitty—regurenrents—of

22 | that—occur—on—or—after—Janvary—1—1987—6r—theinitia—date—-of
23 | Heensuretn—this—state—whichever—+stater—

24 tb)y Meeting the financial responsibility requirenents

25| of this section or the criteria for any exenption from such

26 | requi renments nust shat be established at the tine of issuance
27 | or renewal of a |icense en—eor—after—Jantary—1—1987.

28 (b) t€) Any person may, at any tine, submt to the

29 | departnent a request for an advisory opinion regardi ng such

30| person's qualifications for exenption

31
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1 (4)(a) Each insurer, self-insurer, risk retention

2| group, or Joint Underwiting Association nust shatH- pronptly
3| notify the departnent of cancellation or nonrenewal of

4 | insurance required by this section. Unless the physician

5| denpbnstrates that he or she is otherwise in conpliance with

6| the requirenents of this section, the departnent shall suspend
7| the license of the physician pursuant to ss. 120.569 and

8] 120.57 and notify all health care facilities |licensed under

9 | chapter 395 of such action. Any suspension under this

10 | subsection renmi ns shatH—rermatn in effect until the physician
11 | denonstrates conpliance with the requirenents of this section.
12 | If any judgnents or settlenments are pending at the tinme of

13 | suspension, those judgments or settlenents nmust be paid in

14 | accordance with this section unless otherwi se nutually agreed
15| to in witing by the parties. This paragraph does not abrogate
16 | a judgnent debtor's obligation to satisfy the entire anpunt of
17 | any | udgnent —except—that—a—tH-ecense—suspended—under—paragraph
18 [(5-{g)y—shatH—mnet—be—reinstated—untit—thephysician

19 | denpnstrates—conpHance—wi-th—thereguirenents—of—that
20 | provision.
21 (b) If financial responsibility requirenents are net
22 | by maintaining an escrow account or letter of credit as
23| provided in this section, upon the entry of an adverse fina
24 | judgnment arising froma nedical nmalpractice arbitration award,
25| froma claimof nedical nalpractice either in contract or
26 | tort, or fromnonconpliance with the terms of a settl enent
27 | agreenent arising froma claimof nmedical nalpractice either
28 | in contract or tort, the licensee shall pay the entire anpunt
29 | of the judgment together with all accrued interest, or the
30 | anbunt maintained in the escrow account or provided in the
31| letter of credit as required by this section, whichever is
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|l ess, within 60 days after the date such judgnent becane fina
and subject to execution, unless otherwise nutually agreed to
inwiting by the parties. |If tinely paynent is not nmade by

t he physician, the departnment shall suspend the license of the
physi ci an pursuant to procedures set forth in subparagraphs
(5)(g9)3., 4., and 5. Nothing in this paragraph shall abrogate
a judgnment debtor's obligation to satisfy the entire anount of
any judgnent.

(5) The requirenents of subsections (1), (2), and (3)
do shatt+ not apply to:

(a) Any person licensed under this chapter who
practices nedicine exclusively as an officer, enployee, or
agent of the Federal Governnent or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdivisions is a person who is eligible for coverage under
any sel f-insurance or insurance program authorized by the
provisions of s. 768.28(15).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |icense nust show
either that such licensee maintained tail insurance coverage
which provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of |licensure
in this state, whichever is later, and incidents that occurred
before the date on which the |icense becane inactive; or such
|icensee nust subnit an affidavit stating that such |icensee
has no unsatisfied nedical nal practice judgnents or
settlenments at the tinme of application for reactivation
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(c) Any person holding a limted license pursuant to
s. 458.317 and practicing under the scope of such linited
i cense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his or her
teaching duties at an accredited nedical school or inits main
teaching hospitals. Such person nmay engage in the practice of
nedicine to the extent that such practice is incidental to and
a necessary part of duties in connection with the teaching
position in the nedical school

(e) Any person holding an active license under this
chapter who is not practicing nedicine in this state. |[If such
person initiates or resunes any practice of nedicine in this
state, he or she nust notify the departnent of such activity
and fulfill the financial responsibility requirenents of this

section before resumng the practice of nedicine in this

state.

(f) Any person holding an active license under this
chapter who neets all of the following criteria:

1. The licensee has held an active license to practice
inthis state or another state or sone conbination thereof for
nore than 15 years.

2. The licensee has either retired fromthe practice
of nmedicine or maintains a part-tine practice of no nore than
1,000 patient contact hours per year

3. The licensee has had no nore than two clains for
nedi cal nal practice resulting in an indemity exceeding
$25,000 within the previous 5-year period.

4. The licensee has not been convicted of, or pled
guilty or nolo contendere to, any crimnal violation specified

66

CODING:Words st+ieken are deletions; words underlined are additions.




CS for SB 2-B First Engrossed

1|in this chapter or the nedical practice act of any other

2| state.

3 5. The licensee has not been subject within the | ast
4] 10 years of practice to license revocation or suspension for
5] any period of tinme; probation for a period of 3 years or

6| longer; or a fine of $500 or nore for a violation of this

7 | chapter or the nedical practice act of another jurisdiction.
8 | The regul atory agency's acceptance of a physician's

9| relinquishment of a license, stipulation, consent order, or
10 | other settlenent, offered in response to or in anticipation of
11 ) the filing of admi nistrative charges agai nst the physician's
12 | Iicense, constitutes shatH—be—econstrued—as action agai nst the
13 | physician's |license for the purposes of this paragraph

14 6. The licensee has submitted a form supplying

15| necessary information as required by the departnment and an

16 | affidavit affirming conpliance wth the—previsions—of this

17 | paragraph.

18 7. The licensee nust shaH- submit biennially to the
19 | departnent certification stating conpliance with the
20 | provi sions of this paragraph. The licensee nust shatH-, upon
21 | request, denpnstrate to the departnment information verifying
22 | conpliance with this paragraph
23
24 | A licensee who neets the requirements of this paragraph nust
25 | shatH—be—+equired—etrther—to post notice in the formof a sign
26 | prominently displayed in the reception area and clearly
27 | noticeable by all patients or provide a witten statenent to
28 | any person to whom nmedi cal services are being provided. The
29 | Sueh sign or statenent nust read as foll ows shatH—state that:
30 |"Under Florida | aw, physicians are generally required to carry
31| nedical mal practice insurance or otherw se denonstrate
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financial responsibility to cover potential clainms for nedica
mal practice. However, certain part-tine physicians who neet
state requirenments are exenpt fromthe financi al
responsibility law. YOUR DOCTOR MEETS THESE REQUI REMENTS AND
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. Thi s
notice is provided pursuant to Florida | aw "

(g) Any person holding an active license under this
chapter who agrees to neet all of the following criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
nmedi cal nal practice either in contract or tort, or from
nonconpliance with the terms of a settlenent agreenent arising
froma claimof nedical malpractice either in contract or
tort, the licensee shall pay the judgnent creditor the | esser
of the entire amount of the judgnent with all accrued interest
or either $100,000, if the physician is licensed pursuant to
this chapter but does not nmintain hospital staff privileges,
or $250,000, if the physician is |licensed pursuant to this
chapter and mmintains hospital staff privileges, within 60
days after the date such judgnent becane final and subject to
execution, unless otherwise nutually agreed to in witing by
the parties. Such adverse final judgnent shall include any
cross-claim counterclaim or claimfor indemity or
contribution arising fromthe claimof nedical nalpractice.
Upon notification of the existence of an unsatisfied judgnment
or paynent pursuant to this subparagraph, the departnent shal
notify the licensee by certified mail that he or she shall be
subject to disciplinary action unless, within 30 days fromthe
date of mmiling, he or she either

a. Shows proof that the unsatisfied judgnent has been
paid in the anmount specified in this subparagraph; or
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b. Furnishes the departnent with a copy of a tinely
filed notice of appeal and either:

(1) A copy of a supersedeas bond properly posted in
the anount required by |law, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnment pending disposition of
t he appeal

2. The Departnent of Health shall issue an energency
order suspending the license of any |licensee who, after 30
days following receipt of a notice fromthe Departnent of
Health, has failed to: satisfy a nedical malpractice claim
agai nst himor her; furnish the Departnent of Health a copy of
atinely filed notice of appeal; furnish the Departnent of
Health a copy of a supersedeas bond properly posted in the
anmount required by law, or furnish the Departnent of Health an
order froma court of conpetent jurisdiction staying execution
on the final judgnment pending disposition of the appeal

3. Upon the next neeting of the probable cause pane
of the board followi ng 30 days after the date of namiling the
notice of disciplinary action to the |icensee, the panel shal
nmake a deternination of whether probable cause exists to take
di sciplinary action against the |licensee pursuant to
subpar agr aph 1.

4. If the board determ nes that the factual
requi renments of subparagraph 1. are net, it shall take
disciplinary action as it deens appropriate against the
| icensee. Such disciplinary action shall include, at a
m ni rum probation of the license with the restriction that
the licensee nust nmake paynents to the judgnent creditor on a
schedul e deternined by the board to be reasonable and within
the financial capability of the physician. Notwthstandi ng any
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other disciplinary penalty inposed, the disciplinary penalty
may i nclude suspension of the license for a period not to
exceed 5 years. |In the event that an agreenent to satisfy a
j udgnent has been net, the board shall renbve any restriction
on the license.

5. The licensee has conpleted a form supplying
necessary information as required by the departnent.

A licensee who neets the requirenents of this paragraph shal
be required either to post notice in the formof a sign

prom nently displayed in the reception area and clearly
noticeable by all patients or to provide a witten statenent
to any person to whom nedi cal services are bei ng provided.
Such sign or statenent shall state: "Under Florida | aw
physicians are generally required to carry nedical mal practice
i nsurance or otherw se denpnstrate financial responsibility to
cover potential clains for nedical nmal practice. YOUR DOCTOR
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. Thi s
is pernmitted under Florida | aw subject to certain conditions.
Florida | aw i nposes penal ties agai nst noni nsured physici ans
who fail to satisfy adverse judgnents arising fromclains of
nmedi cal nal practice. This notice is provided pursuant to
Florida law "

(6) Any deceptive, untrue, or fraudul ent
representation by the licensee with respect to any provision
of this section shall result in permanent disqualification
fromany exenption to mandated financial responsibility as
provided in this section and shall constitute grounds for
di sciplinary action under s. 458. 331

(7) Any licensee who relies on any exenption fromthe
financial responsibility requirenent shall notify the
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1| departnent, in witing, of any change of circunstance

2| regarding his or her qualifications for such exenption and

3| shall denobnstrate that he or she is in conpliance with the

4 | requirenents of this section.

5 (8) Notwithstandi ng any other provision of this

6 | section, the departnent shall suspend the |icense of any

7 | physi ci an agai nst whom has been entered a final judgnent,

8| arbitration award, or other order or who has entered into a

9| settlenent agreenent to pay dammges arising out of a claimfor
10 | nedical malpractice, if all appellate renedi es have been

11 | exhausted and paynent up to the anounts required by this

12 | section has not been nmade within 30 days after the entering of
13 | such judgnent, award, or order or agreenent, until proof of

14 | paynent is received by the departnent or a paynent schedul e
15 | has been agreed upon by the physician and the clai nant and

16 | presented to the departnent. This subsection does not apply to
17 | a physician who has net the financial responsibility

18 | requirenents in paragraphs (1)(b) and (2)(b).

19 (9) £8) The board shall adopt rules to inplenent the
20 | provi sions of this section.
21 Section 29. Effective upon this act beconing a | aw and
22 | applying to clains accruing on or after that date, section
23| 459. 0085, Florida Statutes, is anended to read:
24 459. 0085 Financial responsibility.--
25 (1) As a condition of licensing and maintaining an
26 | active license,and prior to the issuance or renewal of an
27 | active license or reactivation of an inactive |license for the
28 | practice of osteopathic medicine, an applicant nust shatH by
29 | one of the follow ng nethods denponstrate to the satisfaction
30| of the board and the departnment financial responsibility to
31| pay clains and costs ancillary thereto arising out of the
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rendering of, or the failure to render, nedical care or
servi ces:

(a) Establishing and mai ntai ni ng an escrow account
consisting of cash or assets eligible for deposit in
accordance with s. 625.52 in the per-clai manounts specified
i n paragraph (b).

(b) Obtaining and mai ntaining professional liability
coverage for the current year and for each of the prior years

that the applicant or |licensee has been in the active practice

of nedicine, up to a maxi numof 4 prior years,in an anount

not | ess than $100,000 per claim with a m ni rum annua
aggregate of not |ess than $300, 000, from an authorized

i nsurer as defined under s. 624.09, froma surplus lines

i nsurer as defined under s. 626.914(2), froma risk retention
group as defined under s. 627.942, fromthe Joint Underwiting
Associ ation established under s. 627.351(4), or through a plan
of self-insurance as provided in s. 627.357. The required

coverage anount set forth in this paragraph may not be used

for litigation costs or attorney's fees for the defense of any

nedi cal nal practice claim

(c) Obtaining and mmi ntai ni ng an unexpired,
irrevocable letter of credit, established pursuant to chapter
675, for the current year and for each of the prior years that

the applicant or licensee has been in the active practice of

nedicine, up to a maximumof 4 prior years,in an anount not

| ess than $100,000 per claim with a mini mum aggregate
availability of credit of not |ess than $300,000. The letter
of credit nust shatt be payable to the osteopathic physician

as beneficiary upon presentnent of a final judgnent indicating
liability and awardi ng danages to be paid by the osteopathic
physi ci an or upon presentnent of a settlenent agreenent signed
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1| by all parties to such agreenent when such final judgnent or

2| settlenent is a result of a claimarising out of the rendering

3| of, or the failure to render, nedical care and services. Such

4| letter of credit nust shatH- be nonassi gnabl e and

5| nontransferable. Such letter of credit nust shatH be issued by

6 | any bank or savings associ ation organi zed and exi sting under

7| the laws of this state or any bank or savings associ ation

8 | organi zed under the laws of the United States which that has

9]its principal place of business in this state or has a branch

10 | of fice that whieh is authorized under the Iaws of this state

11| or of the United States to receive deposits in this state.

12 (2) Osteopathic physicians who performsurgery in an

13 | anbul atory surgical center |icensed under chapter 395, and, as

14 ) a continuing condition of hospital staff privileges,

15 | osteopat hi ¢ physicians who have with staff privileges nust

16 | shatHt+ al so be—+eguired—+to establish financial responsibility

17 | by one of the foll owi ng net hods:

18 (a) Establishing and mai ntai ni ng an escrow account

19 | consisting of cash or assets eligible for deposit in

20 | accordance with s. 625.52 in the per-clai manounts specified

21| in paragraph (b).

22 (b) Obtaining and mai ntaining professional liability

23 | coverage for the current year and for each of the prior years

24 | that the applicant or |licensee has been in the active practice

25| of nedicine, up to a maxi numof 4 prior years,in an anount

26 | not | ess than $250,000 per claim with a m ni mum annua

27 | aggregate of not |ess than $750,000 from an authorized insurer

28 | as defined under s. 624.09, froma surplus lines insurer as

29 | defined under s. 626.914(2), froma risk retention group as

30 | defined under s. 627.942, fromthe Joint Underwiting

31 | Associ ation established under s. 627.351(4), through a plan of
73
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1| self-insurance as provided in s. 627.357, or through a plan of

2| self-insurance that whieh neets the conditions specified for

3| satisfying financial responsibility in s. 766.110.

4 (c) Obtaining and mmi ntai ning an unexpired,

5|irrevocable letter of credit, established pursuant to chapter

6| 675, for the current year and for each of the prior years that

7| the applicant or |icensee has been in the active practice of

8| nedicine, up to a maxi numof 4 prior years,in an anount not

9| less than $250, 000 per claim wth a nmininum aggregate

10 | availability of credit of not less than $750,000. The letter

11| of credit nust shat be payable to the osteopathic physician

12 | as beneficiary upon presentnent of a final judgnment indicating

13| liability and awardi ng danages to be paid by the osteopathic

14 | physician or upon presentnent of a settlenent agreenent signed

15 ] by all parties to such agreenent when such final judgnent or

16 | settlenent is a result of a claimarising out of the rendering

17 | of, or the failure to render, nedical care and services. The

18 | Sueh letter of credit nust shatk be nonassi gnabl e and

19 | nontransferable. The Such letter of credit nust shat be

20 | i ssued by any bank or savi ngs association organi zed and

21 | existing under the laws of this state or any bank or savings

22 | associ ation organi zed under the laws of the United States

23 | which that has its principal place of business in this state

24 | or has a branch office that whieh is authorized under the | aws

25| of this state or of the United States to receive deposits in

26 | this state.

27

28 | This subsection shall be inclusive of the coverage in

29 | subsection (1).

30 (3)(a) Fheftnaneral—r+esponstbiHty—regurerents—of

31 | subseetions—{i)—and{(2)—shat—apptyto—ectarnsfor—incidents
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1 | that—eecur—onrn—or—after—Janvary—1—198+—or—the—ini-tiat—date—-of
2 | Heensure—+inthis—state—whichever—+stater—
3 tb)y Meeting the financial responsibility requirenents
4] of this section or the criteria for any exenption from such
5| requirenments nust shatt+ be established at the tine of issuance
6| or renewal of a license en—or—aftter—Jandvary—1—1987.
7 (b) t€) Any person may, at any tinme, submt to the
8 | departnent a request for an advisory opinion regarding such
9| person's qualifications for exenption
10 (4)(a) Each insurer, self-insurer, risk retention
11| group, or joint underwiting association nust shatH- pronptly
12 | notify the departnment of cancell ation or nonrenewal of
13 | insurance required by this section. Unless the osteopathic
14 | physician denpbnstrates that he or she is otherwise in
15| conpliance with the requirenents of this section, the
16 | departnent shall suspend the |icense of the osteopathic
17 | physician pursuant to ss. 120.569 and 120.57 and notify al
18 | health care facilities licensed under chapter 395, part |V of
19 | chapter 394, or part | of chapter 641 of such action. Any
20 | suspensi on under this subsection rennins shaH—+eraf in
21 | effect until the osteopathic physician denpbnstrates conpliance
22 | with the requirenents of this section. If any judgnents or
23 | settlenents are pending at the tine of suspension, those
24 | judgnents or settlenents nust be paid in accordance with this
25| section unless otherwise nutually agreed to in witing by the
26 | parties. This paragraph does not abrogate a judgnent debtor's
27 | obligation to satisfy the entire amount of any judgnent exeept
28 | that—a—t+Hcense—suspended—under—paragraph—{(5)-(¢g)—sha-—not—be
29 | reinstated—untit—the—osteopathic—phystetan—derpnstrates
30 | eomptance—wi-th—thereqguirenrents—of—that—provision.
31
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(b) If financial responsibility requirenents are net
by mai ntai ning an escrow account or letter of credit as
provided in this section, upon the entry of an adverse fina
judgnent arising froma nedical nalpractice arbitration award,
froma claimof nedical malpractice either in contract or
tort, or fromnonconpliance with the terns of a settlenent
agreenent arising froma claimof nedical nalpractice either
in contract or tort, the licensee shall pay the entire anpunt
of the judgnent together with all accrued interest or the
anount maintained in the escrow account or provided in the
letter of credit as required by this section, whichever is
| ess, within 60 days after the date such judgnent becane fina
and subject to execution, unless otherwise nutually agreed to
inwiting by the parties. If tinely paynent is not nade by
t he osteopat hic physician, the departnent shall suspend the
|icense of the osteopathic physician pursuant to procedures
set forth in subparagraphs (5)(g)3., 4., and 5. Nothing in
this paragraph shall abrogate a judgnent debtor's obligation
to satisfy the entire anmount of any judgnent.

(5) The requirenents of subsections (1), (2), and (3)
do shatt+ not apply to:

(a) Any person licensed under this chapter who
practices nedicine exclusively as an officer, enployee, or
agent of the Federal Governnent or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdivisions is a person who is eligible for coverage under
any sel f-insurance or insurance program authorized by the
provi sions of s. 768.28(15).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
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Any person applying for reactivation of a |icense nust show
either that such licensee maintained tail insurance coverage
t hat whieh provided liability coverage for incidents that
occurred on or after January 1, 1987, or the initial date of
licensure in this state, whichever is later, and incidents
that occurred before the date on which the |icense becane

i nactive; or such licensee nust subnit an affidavit stating
that such licensee has no unsatisfied nedical malpractice
judgnents or settlenments at the tine of application for
reactivation.

(c) Any person holding a limted license pursuant to
s. 459.0075 and practicing under the scope of such limted
li cense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his or her
teaching duties at a college of osteopathic nedicine. Such
person may engage in the practice of osteopathic nedicine to
the extent that such practice is incidental to and a necessary
part of duties in connection with the teaching position in the
col | ege of osteopathic nedicine.

(e) Any person holding an active license under this
chapter who is not practicing osteopathic nedicine in this
state. |f such person initiates or resunes any practice of
osteopathic nedicine in this state, he or she nust notify the
departnment of such activity and fulfill the financial

responsibility requirenents of this section before resum ng

the practice of osteopathic nedicine in this state.

(f) Any person holding an active license under this
chapter who neets all of the following criteria:
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1 1. The licensee has held an active license to practice
2|in this state or another state or sone conbination thereof for
3| nore than 15 years.
4 2. The licensee has either retired fromthe practice
5| of osteopathic nedicine or maintains a part-tine practice of
6 | osteopat hic nedicine of no nore than 1,000 patient contact
7 | hours per year
8 3. The licensee has had no nore than two clains for
9| nedical malpractice resulting in an indemity exceedi ng
10 | $25,000 within the previ ous 5-year period.
11 4. The licensee has not been convicted of, or pled
12 | guilty or nolo contendere to, any crimnal violation specified
13 ] in this chapter or the practice act of any other state.
14 5. The licensee has not been subject within the | ast
15 ] 10 years of practice to license revocation or suspension for
16 | any period of tine, probation for a period of 3 years or
17 | longer, or a fine of $500 or nore for a violation of this
18 | chapter or the nedical practice act of another jurisdiction.
19 | The regul atory agency's acceptance of an osteopathic
20 | physician's relinquishnment of a license, stipulation, consent
21| order, or other settlenent, offered in response to or in
22 | anticipation of the filing of adm nistrative charges agai nst
23 | the osteopathic physician's |license, constitutes shatH—be
24 | eonstrued—as action agai nst the physician's license for the
25 | purposes of this paragraph.
26 6. The licensee has submitted a form supplying
27 | necessary information as required by the departnent and an
28 | affidavit affirm ng conpliance with the—previsions—of this
29 | paragr aph.
30 7. The licensee nust shaH submit biennially to the
31| departnent a certification stating conpliance with the
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1 | previstons—of this paragraph. The |icensee nust shatt, upon

2 | request, denpbnstrate to the departnent information verifying

3| conpliance with this paragraph

4

5] Alicensee who neets the requirenents of this paragraph nust
6 | shatH—be—reqgui+ed—etther—to post notice in the formof a sign
7| prominently displayed in the reception area and clearly

8 | noticeable by all patients or to provide a witten statenent

9| to any person to whom nedi cal services are being provided. The
10 | Sueh sign or statenent nust read as foll ows shaH—statethat:
11 |"Under Florida |aw, osteopathic physicians are generally

12 | required to carry nedical mal practice insurance or otherw se
13 | denonstrate financial responsibility to cover potential clains
14 | for nedical nmalpractice. However, certain part-tinme

15 | ost eopat hi ¢ physi ci ans who neet state requirements are exenpt
16 | fromthe financial responsibility |aw. YOUR OSTEOPATH C

17 | PHYSI Cl AN MEETS THESE REQUI REMENTS AND HAS DECI DED NOT TO

18 | CARRY MEDI CAL MALPRACTI CE | NSURANCE. This notice is provided
19 | pursuant to Florida law "
20 (g) Any person holding an active license under this
21 | chapter who agrees to neet all of the following criteria.
22 1. Upon the entry of an adverse final judgnent arising
23| froma nedical malpractice arbitration award, froma cl ai m of
24 | nedical mal practice either in contract or tort, or from
25 | nonconpliance with the terns of a settlenment agreenent arising
26 | froma claimof nedical nmalpractice either in contract or
27 | tort, the licensee shall pay the judgnent creditor the | esser
28 | of the entire amount of the judgnent with all accrued interest
29 | or either $100,000, if the osteopathic physician is |icensed
30 | pursuant to this chapter but does not maintain hospital staff
31| privileges, or $250,000, if the osteopathic physician is
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licensed pursuant to this chapter and nmintains hospital staff
privileges, within 60 days after the date such judgnment becane
final and subject to execution, unless otherwi se nmutually
agreed to in witing by the parties. Such adverse fina
judgnent shall include any cross-claim counterclaim or claim
for indemity or contribution arising fromthe clai mof
nedi cal nal practice. Upon notification of the existence of an
unsatisfied judgnent or paynent pursuant to this subparagraph
the departnent shall notify the licensee by certified mai
that he or she shall be subject to disciplinary action unless,
within 30 days fromthe date of mailing, the licensee either:

a. Shows proof that the unsatisfied judgnent has been
paid in the anount specified in this subparagraph; or

b. Furnishes the departnent with a copy of a tinely
filed notice of appeal and either:

(1) A copy of a supersedeas bond properly posted in
the anount required by |law, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnent, pending disposition
of the appeal

2. The Departnent of Health shall issue an energency
order suspending the license of any |licensee who, after 30
days following receipt of a notice fromthe Departnent of
Health, has failed to: satisfy a nedical malpractice claim
agai nst himor her; furnish the Departnent of Health a copy of
atinely filed notice of appeal; furnish the Departnent of
Health a copy of a supersedeas bond properly posted in the
anmount required by law, or furnish the Departnent of Health an
order froma court of conpetent jurisdiction staying execution
on the final judgnment pending disposition of the appeal
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3. Upon the next neeting of the probable cause pane
of the board followi ng 30 days after the date of namiling the
notice of disciplinary action to the |icensee, the panel shal
nmake a deternination of whether probable cause exists to take
di sciplinary action against the |licensee pursuant to
subpar agr aph 1.

4. If the board determ nes that the factual
requi renments of subparagraph 1. are net, it shall take
disciplinary action as it deens appropriate against the
| icensee. Such disciplinary action shall include, at a
m ni nrum probation of the license with the restriction that
the licensee nust nmake paynents to the judgnent creditor on a
schedul e deternined by the board to be reasonable and within
the financial capability of the osteopathic physician
Not wi t hst andi ng any ot her disciplinary penalty inposed, the
di sciplinary penalty may include suspension of the |license for
a period not to exceed 5 years. |In the event that an
agreenent to satisfy a judgnent has been net, the board shal
renove any restriction on the license.

5. The licensee has conpleted a form supplying
necessary information as required by the departnent.

A licensee who neets the requirenents of this paragraph shal
be required either to post notice in the formof a sign

prom nently displayed in the reception area and clearly
noticeable by all patients or to provide a witten statenent
to any person to whom nedi cal services are bei ng provided.
Such sign or statenent shall state: "Under Florida | aw

ost eopat hi c physicians are generally required to carry nedica
mal practice i nsurance or otherw se denonstrate financial
responsibility to cover potential clainms for nedica
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mal practi ce. YOUR OSTEOPATHI C PHYSI Cl AN HAS DECI DED NOT TO
CARRY MEDI CAL MALPRACTI CE | NSURANCE. This is pernitted under
Florida | aw subject to certain conditions. Florida | aw

i mposes strict penalties agai nst noni nsured osteopathic
physicians who fail to satisfy adverse judgnents arising from
clains of nedical nal practice. This notice is provided
pursuant to Florida |law."

(6) Any deceptive, untrue, or fraudul ent
representation by the licensee with respect to any provision
of this section shall result in permanent disqualification
fromany exenption to mandated financial responsibility as
provided in this section and shall constitute grounds for
di sciplinary action under s. 459.015.

(7) Any licensee who relies on any exenption fromthe
financial responsibility requirenent shall notify the
departnment in witing of any change of circunstance regarding
his or her qualifications for such exenption and shal
denonstrate that he or she is in conpliance with the
requi renments of this section

(8) |If a physician is either a resident physician
assi stant resident physician, or intern in an approved
postgraduate training program as defined by the board's
rules, and is supervised by a physician who is participating
in the Florida Birth-Rel ated Neurol ogical |Injury Conpensation
Pl an, such resident physician, assistant resident physician,
or intern is deened to be a participating physician w thout
t he paynent of the assessment set forth in s. 766.314(4).

(9) Notwithstandi ng any other provision of this

section, the departnent shall suspend the license of any

ost eopat hi ¢ physi ci an agai nst whom has been entered a fina

judgnent, arbitration award, or other order or who has entered
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1|into a settlenent agreenment to pay dammges arising out of a
2| claimfor nedical malpractice, if all appellate renedi es have
3 | been exhausted and paynent up to the anpbunts required by this
4 | section has not been nade within 30 days after the entering of
5| such judgnent, award, or order or agreenent, until proof of
6 | paynent is received by the departnent or a paynent schedul e
7 | has been agreed upon by the osteopathic physician and the
8 | claimant and presented to the departnent. This subsecti on does
9| not apply to an osteopathic physician who has net the
10| financial responsibility requirenents in paragraphs (1)(b) and
11 |(2) (b).
12 (10) {9y The board shall adopt rules to inplenent the
13 | provisions of this section.
14 Section 30. CGivil inmunity for nenbers of or
15| consultants to certain boards, conmm ttees, or other
16 | entities.--
17 (1) Each nenber of, or health care professiona
18 | consultant to, any conmittee, board, group, conm ssion, or
19 | other entity shall be immune fromcivil liability for any act,
20 | deci sion, omi ssion, or utterance done or nmde in perfornmance
21| of his duties while serving as a nenber of or consultant to
22 | such commttee, board, group, conmi ssion, or other entity
23 | establi shed and operated for purposes of quality inprovenent
24 | review, evaluation, and planning in a state-licensed health
25| care facility. Such entities nust function primarily to
26 | review, evaluate, or nake recomendations relating to:
27 (a) The duration of patient stays in health care
28| facilities;
29 (b) The professional services furnished with respect
30| to the nedical, dental, psychol ogical, podiatric,
31| chiropractic, or optonetric necessity for such services;
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1 (c) The purpose of pronpting the nost efficient use of
2| avail able health care facilities and services;

3 (d) The adequacy or quality of professional services;
4 (e) The conpetency and qualifications for professiona
5| staff privil eges;

6 (f) The reasonabl eness or appropriateness of charges

7 | made by or on behalf of health care facilities; or

8 (g) Patient safety, including entering into contracts
9| with patient safety organi zati ons.

10 (2) Such conmittee, board, group, conmmi ssion, or other
11| entity nust be established in accordance with state law or in
12 | accordance with requirenents of the Joint Conm ssion on

13 | Accreditation of Healthcare Organi zati ons, established and

14 | duly constituted by one or nore public or licensed private

15| hospitals or behavioral health agencies, or established by a
16 | governnental agency. To be protected by this section, the act,
17 | decision, onission, or utterance nay not be nade or done in
18 | bad faith or with malicious intent.

19 Section 31. Patient safety data privilege. --
20 (1) As used in this section, the term
21 (a) "Patient safety data" neans reports nmade to
22 | patient safety organi zations, including all health care data,
23 | interviews, nenoranda, anal yses, root cause anal yses, products
24 | of quality assurance or quality inprovenent processes,
25| corrective action plans, or infornmation collected or created
26 | by a health care facility |licensed under chapter 395 or a
27 | health care practitioner as defined in section 456.001(4),
28| Florida Statutes, as a result of an occurrence related to the
29 | provision of health care services which exacerbates an
30| existing nmedical condition or could result in injury, illness,
31| or death.
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(b) "Patient safety organi zati on" neans any

organi zation, group, or other entity that collects and

anal yzes patient safety data for the purpose of inproving

patient safety and health care outcones and that is

i ndependent and not under the control of the entity that

reports patient safety data.

(2) Patient safety data shall not be subject to

di scovery or introduction into evidence in any civil or

adm ni strative action. However, information, docunents, or

records otherw se available fromoriginal sources are not

i mune fromdiscovery or use in any civil or admnistrative

action nerely because they were also collected, analyzed, or

presented to a patient safety organi zati on. Any person who

testifies before a patient safety organization or who is a

nmenber of such a group may not be prevented fromtestifying as

to matters within his or her know edge, but he or she may not

be asked about his or her testinony before a patient safety

organi zation or the opinions fornmed by himor her as a result

of the hearings.

(3) Unless otherwise provided by law, a patient safety

organi zation shall pronptly renove all patient-identifying

information after receipt of a conplete patient safety data

report unless such organization is otherwi se pernitted by

state or federal law to maintain such i nformati on. Pati ent

safety organi zations shall maintain the confidentiality of al

patient-identifying infornmati on and nmay not di ssem nate such

information, except as permitted by state or federal |aw.

(4) The exchange of patient safety data anpong health

care facilities licensed under chapter 395 or health care

practitioners as defined in section 456.001 (4), Florida

Statutes, or patient safety organi zati ons whi ch does not
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identify any patient shall not constitute a waiver of any

privilege established in this section

(5) Reports of patient safety data to patient safety

organi zati ons does not abrogate obligations to nake reports to
the Departnent of Health, the Agency for Health Care
Adm ni stration, or other state or federal regul atory agencies.

(6) An enployer may not take retaliatory action

agai nst an enpl oyee who in good faith makes a report of

patient safety data to a patient safety organi zation.

Section 32. Each final settlenent statement rel ating

to nedical nmalpractice shall include the foll owi ng statenent:

The decision to settle a case nay refl ect the econonic

practicalities pertaining to the cost of litigation and is

not, alone, an adm ssion that the insured failed to neet the

required standard of care applicable to the patient's

treatnent. The decision to settle a case nay be made by the

i nsurance conpany wi thout consulting its client for input,

unl ess ot herwi se provided by the insurance policy."

Section 33. Ofice of Insurance Regul ation; closed

claimfornms; report required.--The Ofice of Insurance

Regul ati on shall revise its closed claimformfor readability

at the 9th grade level. The office shall conpile annua

statistical reports that provide data summaries of all closed

clains, including, but not linmted to, the nunber of closed

clains on file pertaining to the referent health care

professional or health care entity, the nature of the errant

conduct, the size of paynents, and the frequency and size of

nonecononi ¢ damage awards. The office shall devel op annuali zed

hi storical statistical summaries beginning with the 1976 state

fiscal year and publish these reports on its website no |ater
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than the 2005 state fiscal year. The form nust acconnobdate the

foll owi ng m ni num requirenents:

(1) A practitioner of nedicine licensed pursuant to

chapter 458, Florida Statutes, a practitioner of osteopathic

nedi cine licensed pursuant to chapter 459, Florida Statutes, a

practitioner of podiatric nedicine |icensed pursuant to

chapter 461, Florida Statutes, or a dentist |licensed pursuant

to chapter 466, Florida Statutes, shall report to the Ofice

of Insurance Regul ation and the Departnment of Health any claim

or action for danmges for personal injury alleged to have been

caused by error, onission, or negligence in the performance of

such |icensee's professional services or based on a clai ned

perfornmance of professional services without consent if the

cl ai mwas not covered by an insurer required to report under

section 627.912, Florida Statutes, and the claimresulted in:

(a) A final judgnent in any anmount.

(b) A settlenent in any anmount.

Reports shall be filed with the Ofice of Insurance Regul ation

no later than 60 days foll owing the occurrence of any event

listed in this subsection

(2) Health professional reports nust contain:

(a) The nane and address of the |icensee.

(b) The alleged occurrence.

(c) The date of the all eged occurrence.

(d) The date the claimor action was reported to the

i censee.
(e) The nane and address of the opposing party.
(f) The date of suit, if filed.
(g) The injured person's age and sex.
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(h) The total nunber and nanmes of all defendants

i nvolved in the claim

(i) The date and anpunt of judgnent or settlenent, if

any, including the itenization of the verdict, together with a

copy of the settlenent or judgnent.

(j) In the case of a settlenent, any infornmation

required by the Ofice of |Insurance Regul ati on concerning the

injured person's incurred and anti ci pated nedi cal expense,

wage | oss, and ot her expenses.

(k) The |l oss adjustnent expense paid to defense

counsel, and all other allocated | oss adj ust ment expense paid.

(1) The date and reason for final disposition, if

there was no judgnent or settlenent.

(m A summary of the occurrence that created the

claim which nust include:

1. The nane of the institution, if any, and the

| ocation within such institution, at which the injury

occurred.
2. The final diagnosis for which treatnent was sought

or rendered, including the patient's actual condition

3. A description of the nisdiagnhosis made, if any, of

the patient's actual condition

4. The operation or the diagnostic or treatnent

procedure causing the injury.

5. A description of the principal injury giving rise

to the claim

6. The safety managenent steps that have been taken by

the licensee to nmake simlar occurrences or injuries |ess

likely in the future.

(n) Any other information required by the Ofice of

I nsurance Regul ation to anal yze and eval uate the nature,

88

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIRPLO O N DWNPRER O

CS for SB 2-B First Engrossed

causes, location, cost, and damages involved in professiona

liability cases.

Section 34. Paragraph (t) of subsection (1) and
subsections (3) and (6) of section 458.331, Florida Statutes,
are anended to read:

458.331 G ounds for disciplinary action; action by the
board and departnent. --

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(t) Goss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under similar conditions and
ci rcunstances. The board shall give great weight to the
provisions of s. 766.102 when enforcing this paragraph. As
used in this paragraph, "repeated nal practice" includes, but
is not limted to, three or nore clains for nedica
mal practice within the previous 5-year period resulting in
i ndemmities being paid in excess of $50, 000$25:666 each to
the claimant in a judgnent or settlenent and which incidents
i nvol ved negl i gent conduct by the physician. As used in this
par agraph, "gross nmal practice" or "the failure to practice
nmedicine with that | evel of care, skill, and treatnent which
is recognized by a reasonably prudent sinilar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shal |l not be construed so as to require nore than one
i nstance, event, or act. Nothing in this paragraph shall be
construed to require that a physician be inconpetent to
practice nedicine in order to be disciplined pursuant to this
par agraph. A recommended order by an adninistrative | aw judge
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or a final order of the board finding a violation under this

par agraph shall specify whether the licensee was found to have

commtted "gross mal practice," "repeated nal practice," or

failure to practice nedicine with that level of care, skill

and treatnent which is recogni zed as bei ng acceptabl e under

simlar conditions and circunstances," or any conbination

t hereof, and any publication by the board nmust so specify.

(3) In any adm nistrative action against a physician
b . I . . 1 ’
the division shall have the burden, by the greater weight of
the evidence, to establish the existence of grounds for

di sciplinary action. Fhe—diviston—shaH—estabtsh—grounds—for

. . e 1 I I I o
evi-dence—

(6) Upon the departnent's receipt froman insurer or
self-insurer of a report of a closed claimagainst a physician
pursuant to s. 627.912 or froma health care practitioner of a
report pursuant to s. 456.049, or upon the receipt froma
claimant of a presuit notice against a physician pursuant to
S. 766.106, the departnent shall review each report and
determ ne whether it potentially involved conduct by a
licensee that is subject to disciplinary action, in which case
the provisions of s. 456.073 shall apply. However, if it is
reported that a physician has had three or nore clains with
i ndemni ti es exceedi ng$50, 000625660 each within the previous
5-year period, the departnent shall investigate the
occurrences upon which the clains were based and deternine if
action by the departnent against the physician is warranted.

Section 35. Paragraph (x) of subsection (1) and
subsections (3) and (6) of section 459.015, Florida Statutes,
are anended to read:
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1 459. 015 Gounds for disciplinary action; action by the
2 | board and departnent. --

3 (1) The following acts constitute grounds for denial
4 of a license or disciplinary action, as specified in s.

5| 456.072(2):

6 (x) Goss or repeated mal practice or the failure to

7 | practice osteopathic nedicine with that |evel of care, skill
8| and treatnment which is recognized by a reasonably prudent

9| simlar osteopathic physician as bei ng acceptabl e under

10| sinmlar conditions and circunstances. The board shall give

11| great weight to the provisions of s. 766.102 when enforcing
12 | this paragraph. As used in this paragraph, "repeated

13 | mal practice" includes, but is not linmted to, three or nore
14 | clains for nedical malpractice within the previous 5-year

15| period resulting in indemities being paid in excess of

16 [$50, 000$25,000 each to the claimant in a judgnent or

17 | settlenent and which incidents involved negligent conduct by
18 | t he osteopathic physician. As used in this paragraph, "gross
19 | mal practice" or "the failure to practice osteopathic nedicine
20| with that | evel of care, skill, and treatnent which is

21 | recogni zed by a reasonably prudent simlar osteopathic

22 | physician as being acceptabl e under simlar conditions and

23 | circunstances" shall not be construed so as to require nore
24 | than one instance, event, or act. Nothing in this paragraph
25| shall be construed to require that an osteopathic physician be
26 | i nconpetent to practice osteopathic nedicine in order to be
27 | disciplined pursuant to this paragraph. A recomended order
28 | by an adm nistrative law judge or a final order of the board
29| finding a violation under this paragraph shall specify whether
30| the licensee was found to have committed "gross nml practice,”
31| "repeated nmal practice," or "failure to practice osteopathic
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1| medicine with that |evel of care, skill, and treatnent which
2| is recognized as being acceptable under sinmilar conditions and
3| circunstances," or any conbination thereof, and any
4 | publication by the board shall so specify.
5 (3) In any adninistrative action agai nst a physician
6 hieh . I . . 1 ’
7 | the division shall have the burden, by the greater weight of
8 | the evidence, to establish the existence of grounds for
9| disciplinary action. Fhe—diviston—shatH—estabt-sh—egrounds—tor
10 | revecation—or—suspensiton—of—H-ecense—byctear—and—econvineing
11 | evi-dence
12 (6) Upon the departnent's receipt froman insurer or
13| self-insurer of a report of a closed clai magainst an
14 | osteopathic physician pursuant to s. 627.912 or froma health
15| care practitioner of a report pursuant to s. 456.049, or upon
16 | the receipt froma clainmant of a presuit notice against an
17 | osteopat hi ¢ physician pursuant to s. 766.106, the departnent
18 | shall review each report and determine whether it potentially
19 | invol ved conduct by a licensee that is subject to disciplinary
20 | action, in which case the provisions of s. 456.073 shal
21| apply. However, if it is reported that an osteopathic
22 | physician has had three or nore clainms with indemities
23 | exceedi ng$50, 000$25; 066 each within the previous 5-year
24 | period, the departnent shall investigate the occurrences upon
25| which the clains were based and determne if action by the
26 | departnment agai nst the osteopathic physician is warranted.
27 Section 36. Subsection (6) of section 460.413, Florida
28 | Statutes, is anended to read:
29 460.413 Gounds for disciplinary action; action by
30 | board or departnent. --
31
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1 (6) In any administrative action against a

2 | chiropractic physician whieh—dees—rnot—involverevoecation——or
3 | suspenston—of—t+ieense, the departnent shall have the burden
4| by the greater weight of the evidence, to establish the

5| exi stence of grounds for disciplinary action. FThe—departent
6 | shaH—establsh—grounds—+or—revocation—or—suspenston——of

7 | Hreense—by—ctear—antd—convinrctrng—evi-dence-

8 Section 37. Legislative intent.--The Legislature

9| declares that reduci ng the burden of proof in nedica

10| disciplinary cases to the level of greater weight of the

11| evidence is necessary to protect the health, safety, and

12 | welfare of nedical patients in the state. The Legi slature

13 | declares that there is an overwhel nming public necessity to
14 | protect nedical patients which far overrides any purported
15| property interest in a license to practice in this state held
16 | by a licensed health care practitioner. Furthernore, the

17 | Legislature declares that it is a privilege, not a right, to
18 | practice as a health care professional in this state and that
19 | disciplinary action relating to scope of practice issues in
20 | particular is renedial and protective, not penal, in nature.
21| The Legislature specifically reverses case law to the
22 | contrary.
23 Section 38. The Division of Adninistrative Hearings
24 | shall designate at least two adnministrative | aw judges who
25| shall specifically preside over actions involving the
26 | Departnent of Health or boards within the Departnent of Health
27 | and a health care practitioner as defined in section 456.001
28 | Florida Statutes. Each designated administrative | aw j udge
29 | nust be a nenber of The Florida Bar in good standing and mnust
30 | have experience working in the health care industry or have
31
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1| attained board certification in health care |law from The
2| Florida Bar.
3 Section 39. Paragraph (s) of subsection (1) and
4 | paragraph (a) of subsection (5) of section 461.013, Florida
5| Statutes, are anended to read
6 461.013 G ounds for disciplinary action; action by the
7 | board; investigations by departnent. --
8 (1) The following acts constitute grounds for denial
9] of alicense or disciplinary action, as specified in s.
10 | 456.072(2):
11 (s) Goss or repeated mal practice or the failure to
12 | practice podiatric nedicine at a | evel of care, skill, and
13 | treatnment which is recognized by a reasonably prudent
14 | podi atric physician as being acceptable under sinilar
15| conditions and circunstances. The board shall give great
16 | weight to the standards for nmlpractice in s. 766.102 in
17 | interpreting this section. As used in this paragraph,
18 | "repeated mal practice" includes, but is not linmted to, three
19| or nore clains for nmedical nalpractice within the previous
20| 5-year period resulting in indemities being paid in excess of
21 |$50, 000$10,06060 each to the claimant in a judgnent or
22 | settlenment and which incidents involved negligent conduct by
23| the podiatric physicians. As used in this paragraph, "gross
24 | mal practice" or "the failure to practice podiatric nedicine
25| with the level of care, skill, and treatnent which is
26 | recogni zed by a reasonably prudent simlar podiatric physician
27 | as being acceptable under simlar conditions and
28 | circunstances" shall not be construed so as to require nore
29 | than one instance, event, or act.
30 (5)(a) Upon the departnent's receipt froman insurer
31| or self-insurer of a report of a closed claimagainst a
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podi atric physician pursuant to s. 627.912, or upon the
receipt froma claimant of a presuit notice against a

podi atric physician pursuant to s. 766.106, the departnent
shal | review each report and determ ne whether it potentially
i nvol ved conduct by a licensee that is subject to disciplinary
action, in which case the provisions of s. 456.073 shal

apply. However, if it is reported that a podiatric physician
has had three or nore claims with indemities exceeding

$50, 000$25;066 each within the previous 5-year period, the

departnent shall investigate the occurrences upon which the
clains were based and deternmine if action by the departnment
agai nst the podiatric physician is warranted.

Section 40. Paragraph (x) of subsection (1) of section
466. 028, Florida Statutes, is anended to read:

466. 028 G ounds for disciplinary action; action by the
board. - -

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.
456.072(2):

(x) Being guilty of inconpetence or negligence by
failing to neet the mini num standards of performance in
di agnosi s and treat nent when neasured agai nst generally
prevailing peer performance, including, but not limted to,
t he undertaki ng of diagnosis and treatnent for which the
dentist is not qualified by training or experience or being
guilty of dental mal practice. For purposes of this paragraph
it shall be legally presuned that a dentist is not guilty of
i nconpet ence or negligence by declining to treat an individua
if, in the dentist's professional judgnent, the dentist or a
menber of her or his clinical staff is not qualified by
training and experience, or the dentist's treatnent facility
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is not clinically satisfactory or properly equipped to treat
t he uni que characteristics and health status of the dental
patient, provided the dentist refers the patient to a
qualified dentist or facility for appropriate treatnent. As
used in this paragraph, "dental nalpractice" includes, but is
not linmted to, three or nore clains within the previous
5-year period which resulted in indemity being paid, or any
single indemity paid in excess of $25, 000$5,060 in a
judgnent or settlenent, as a result of negligent conduct on
the part of the dentist.

Section 41. Subsection (2) of section 624.462, Florida
Statutes, is anended to read:

624. 462 Commercial self-insurance funds.--

(2) As used in ss. 624.460-624. 488, "commerci al
sel f-insurance fund" or "fund" neans a group of nenbers,
operating individually and collectively through a trust or
corporation, that nust be:

(a) Established by:

1. A not-for-profit trade association, industry
associ ation, or professional association of enployers or
prof essi onal s which has a constitution or bylaws, which is
i ncorporated under the laws of this state, and which has been
organi zed for purposes other than that of obtaining or
providing i nsurance and operated in good faith for a
conti nuous period of 1 year;

2. A self-insurance trust fund organi zed pursuant to
s. 627.357 and maintained in good faith for a continuous
period of 1 year for purposes other than that of obtaining or
providi ng i nsurance pursuant to this section. Each nenber of
a commercial self-insurance trust fund established pursuant to
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1| this subsection nust maintain nenbership in the self-insurance

2| trust fund organized pursuant to s. 627.357; ot

3 3. A group of 10 or nore health care providers, as

4| defined in s. 627.351(4)(h); or

5 4.3- Anot-for-profit group conprised of no |less than

6 | 10 condom ni um associ ations as defined in s. 718.103(2), which

7]is incorporated under the laws of this state, which restricts

8| its nenbership to condoni nium associ ati ons only, and whi ch has

9 | been organi zed and naintained in good faith for a continuous

10 | period of 1 year for purposes other than that of obtaining or

11 | providi ng insurance.

12 (b)1. In the case of funds established pursuant to

13 | subparagraph (a)2. or subparagraph (a)4. subparagraph—(ar3—

14 | operated pursuant to a trust agreenent by a board of trustees

15 | which shall have conplete fiscal control over the fund and

16 | which shall be responsible for all operations of the fund.

17 | The najority of the trustees shall be owners, partners,

18 | officers, directors, or enployees of one or nore nenbers of

19 | the fund. The trustees shall have the authority to approve

20 | applications of nenbers for participation in the fund and to

21| contract with an authorized adm nistrator or servicing conpany

22 | to administer the day-to-day affairs of the fund.

23 2. In the case of funds established pursuant to

24 | subparagraph (a)l. or subparagraph (a)3., operated pursuant to

25| a trust agreenment by a board of trustees or as a corporation

26 | by a board of directors which board shall

27 a. Be responsible to nenbers of the fund or

28 | beneficiaries of the trust or policyholders of the

29 | corporati on;

30 b. Appoint independent certified public accountants,

31| |l egal counsel, actuaries, and investnent advisers as needed;
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1 c. Approve payrment of dividends to nenbers;

2 d. Approve changes in corporate structure; and

3 e. Have the authority to contract with an

4 | administrator authorized under s. 626.88 to adm nister the

5| day-to-day affairs of the fund including, but not limted to,
6 | mrketing, underwiting, billing, collection, clains

7| adm nistration, safety and | oss prevention, reinsurance,

8 | policy issuance, accounting, regulatory reporting, and genera
9| adm nistration. The fees or conpensation for services under
10 | such contract shall be conparable to the costs for simlar

11 | services incurred by insurers witing the sane |ines of

12 | insurance, or where avail abl e such expenses as filed by

13 | boards, bureaus, and associations designated by insurers to
14 | file such data. A majority of the trustees or directors shal
15| be owners, partners, officers, directors, or enployees of one
16 | or nore nmenbers of the fund.

17 Section 42. Paragraph (a) of subsection (6) of section
18 | 627.062, Florida Statutes, is anended, and subsection (7) is
19 | added to that section, to read:
20 627. 062 Rate standards. --
21 (6)(a) After any action with respect to a rate filing
22 | that constitutes agency action for purposes of the
23 | Administrative Procedure Act, except for arate filing for
24 | nedical mal practice,an insurer may, in lieu of demanding a
25| hearing under s. 120.57, require arbitration of the rate
26 | filing. Arbitration shall be conducted by a board of
27 | arbitrators consisting of an arbitrator selected by the
28 | departnent, an arbitrator selected by the insurer, and an
29 | arbitrator selected jointly by the other two arbitrators. Each
30| arbitrator nmust be certified by the Anerican Arbitration
31| Association. A decision is valid only upon the affirmative
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vote of at least two of the arbitrators. No arbitrator nmay be
an enpl oyee of any insurance regulator or regulatory body or
of any insurer, regardl ess of whether or not the enpl oying
i nsurer does business in this state. The departnent and the
i nsurer nust treat the decision of the arbitrators as the
final approval of a rate filing. Costs of arbitration shall be
paid by the insurer

(7)(a) The provisions of this subsection apply only

with respect to rates for nedical nal practice insurance and

shall control to the extent of any conflict with other

provi sions of this section.

(b) Any portion of a judgnent entered or settlenent

paid as a result of a statutory or conmnon-law, bad-faith

action and any portion of a judgnent entered which awards

puni ti ve danages against an insurer may not be included in the

insurer's rate base, and shall not be used to justify a rate

or rate change. Any conmon-law bad-faith action identified as

such and any portion of a settlenent entered as a result of a

statutory or portion of a settlenent wherein an insurer agrees

to pay specific punitive damages nay not be used to justify a

rate or rate change. The portion of the taxable costs and

attorney's fees which is identified as being related to the

bad faith and punitive danages in these judgnents and

settlenments may not be included in the insurer's rate base and

may not be utilized to justify a rate or rate change.

(c) Upon reviewing a rate filing and determnini ng

whether the rate is excessive, inadequate, or unfairly

discrimnatory, the Ofice of Insurance Regul ati on shal

consider, in accordance with generally accepted and reasonabl e

actuarial techni ques, past and present prospective |oss
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1| experience, either using | oss experience solely for this state
2| or giving greater credibility to this state's | oss data.
3 (d) Rates shall be deened excessive if, anpbng other
4 | standards established by this section, the rate structure
5| provides for replenishnent of reserves or surpluses from
6 | premi uns when the replenishnent is attributable to i nvestnent
7| | osses.
8 (e) The insurer nust apply a discount or surcharge
9 | based on the health care provider's | oss experience, or shal
10 | establish an alternative nethod giving due consideration to
11| the provider's | oss experience. The insurer nust include in
12| the filing a copy of the surcharge or discount schedule or a
13 | description of the alternative nethod used, and nust provide a
14 | copy of such schedul e or description, as approved by the
15 ) office, to policyholders at the tine of renewal and to
16 | prospective policyholders at the tine of application for
17 | cover age.
18 Section 43. Subsections (1) and (2) of section
19 | 627. 0645, Florida Statutes, are anended to read:
20 627.0645 Annual filings.--
21 (1) Each rating organization filing rates for, and
22 | each insurer witing, any line of property or casualty
23 | insurance to which this part applies, except:
24 (a) Workers' conpensation and enployer's liability
25| i nsurance; or
26 (b) Commercial property and casualty insurance as
27 | defined in s. 627.0625(1) other than commercial nultiple line,
28 | and commerci al notor vehicle, and nmedical nal practi ce,
29
30
31
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1| shall nmake an annual base rate filing for each such line with
2| the departnment no later than 12 nonths after its previ ous base
3|rate filing, denpbnstrating that its rates are not inadequate.
4 (2)(a) Deviations, except for nedical nalpractice,

5| filed by an insurer to any rating organi zation's base rate

6| filing are not subject to this section

7 (b) The departnent, after receiving a request to be

8 | exenpted fromthe provisions of this section, may, for good

9 | cause due to insignificant nunbers of policies in force or

10 | insignificant prem umvol ume, exenpt a conpany, by line of

11 | coverage, fromfiling rates or rate certification as required
12 | by this section.

13 Section 44. The Ofice of Program Policy Anal ysis and
14 | Governnent Accountability shall conplete a study of the

15 eligibility requirenents for a birth to be covered under the
16 | Florida Birth-Rel ated Neurol ogical |njury Conpensation

17 | Association and subnit a report to the Legislature by January
18 | 1, 2004, recommendi ng whether or not the statutory criteria
19| for aclaimto qualify for referral to the Florida
20| Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ati on
21 | under section 766.302, Florida Statutes, should be nodified.
22 Section 45. Section 627.0662, Florida Statutes, is
23 | created to read:
24 627.0662 Excessive profits for nedical liability
25 | i nsurance prohibited.--
26 (1) As used in this section, the term
27 (a) "Medical liability insurance" neans insurance that
28| is witten on a professional liability insurance policy issued
29| to a health care practitioner or on a liability insurance
30| policy covering nedical malpractice clains issued to a health
31| care facility.
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(b) "Medical liability insurer" neans any insurance

conpany or group of insurance conpanies witing nedica

liability insurance in this state and does not include any

sel f-insurance fund or other nonprofit entity witing such

i nsurance.
(2) Each nedical liability insurer shall file with the

O fice of Insurance Regulation, prior to July 1 of each year

on forns adopted by the Financial Services Conmi ssion, the

following data for nedical liability insurance business in

this state. The data shall include both voluntary and joint

underwiting association busi ness, as foll ows:

(a) Cal endar-year earned pren um

(b) Accident-year incurred | osses and | oss adj ust nent

expenses.
(c) The administrative and selling expenses incurred

in this state or allocated to this state for the cal endar

year.
(d) Policyhol der dividends incurred during the

appl i cabl e cal endar year

(3)(a) Excessive profit has been realized if there has

been an underwiting gain for the 3 npbst recent

cal endar-acci dent years conbined which is greater than the

anticipated underwiting profit plus 5 percent of earned

prem uns for those cal endar-acci dent years.

(b) As used in this subsection with respect to any

3-year period, the term"anticipated underwiting profit"

neans the sum of the dollar anobunts obtai ned by nultiplying,

for each rate filing of the insurer group in effect during

such period, the earned preniuns applicable to such rate

filing during such period by the percentage factor included in

such rate filing for profit and contingencies, such percentage
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1| factor having been deternined with due recognition to

2| investnent incone fromfunds generated by business in this

3| state. Separate cal cul ati ons need not be made for consecutive
4 | rate filings containing the sane percentage factor for profits
5| and conti ngenci es.

6 (4) Each nedical liability insurer shall also file a

7 | schedule of nedical liability insurance loss in this state and
8 | | oss adjustnent experience for each of the 3 npbst recent

9 | accident years. The incurred | osses and | oss adj ust nent

10 | expenses shall be valued as of March 31 of the year foll ow ng
11 ) the close of the accident year, developed to an ultinate

12 | basis, and at two 12-nonth intervals thereafter, each

13 | developed to an ultimate basis, to the extent that a total of
14 | three evaluations is provided for each accident year. The

15 ] first year to be so reported shall be accident year 2004, such
16 | that the reporting of 3 accident years will not take place

17 | until accident years 2005 and 2006 have becone avail abl e.

18 (5) Each insurer group's underwriting gain or |oss for
19 | each cal endar-acci dent year shall be conputed as follows: the
20 | sum of the accident-year incurred | osses and | oss adj ust nent
21 | expenses as of March 31 of the followi ng year, devel oped to an
22 | ultimate basis, plus the adnministrative and selling expenses
23| incurred in the cal endar year, plus policyhol der dividends
24 | applicable to the cal endar year, shall be subtracted fromthe
25 | cal endar-year earned premiumto deternine the underwiting
26 | gain or |oss.
27 (6) For the 3 nobst recent cal endar-accident years, the
28 | underwiting gain or loss shall be conpared to the anti ci pated
29 | underwriting profit.
30 (7) If the nedical liability insurer has realized an
31| excessive profit, the office shall order a return of the
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1| excessive anpbunts to policyholders after affording the insurer
2| an opportunity for hearing and otherw se conplying with the
3| requirenents of chapter 120. Such excessive anounts shall be
4 | refunded to policyholders in all instances unless the insurer
5| affirmatively denonstrates to the office that the refund of
6 | the excessive amounts will render the insurer or a nenber of
7| the insurer group financially inpaired or will render it
8 | i nsol vent.
9 (8) The excessive anpbunt shall be refunded to
10| policyholders on a pro rata basis in relation to the fina
11 | conpil ation year earned prenmuns to the voluntary nedica
12 | liability insurance policyholders of record of the insurer
13 | group on Decenber 31 of the final conpilation year
14 (9) Any return of excessive profits to policyhol ders
15| under this section shall be provided in the formof a cash
16 | refund or a credit towards the future purchase of insurance.
17 (10)(a) Cash refunds to policyhol ders may be rounded
18 | to the nearest dollar
19 (b) Data in required reports to the office may be
20 | rounded to the nearest dollar
21 (c) Rounding, if elected by the insurer group, shal
22 | be applied consistently.
23 (11)(a) Refunds to policyholders shall be conpleted as
24 | fol |l ows:
25 1. If the insurer elects to make a cash refund, the
26 | refund shall be conpleted within 60 days after entry of a
27 | final order determ ning that excessive profits have been
28 | realized; or
29 2. If the insurer elects to make refunds in the form
30| of a credit to renewal policies, such credits shall be applied
31| to policy renewal prem umnotices which are forwarded to
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i nsureds nore than 60 cal endar days after entry of a fina

order determning that excessive profits have been reali zed.

If an insurer has nmade this election but an insured thereafter

cancels his or her policy or otherwise allow the policy to

ternminate, the insurer group shall nmake a cash refund not

| ater than 60 days after term nation of such coverage.

(b) Upon conpletion of the renewal credits or refund

payments, the insurer shall inmediately certify to the office

that the refunds have been nmade.

(12) Any refund or renewal credit nade pursuant to

this section shall be treated as a policyhol der dividend

applicable to the year in which it is incurred, for purposes

of reporting under this section for subsequent years.
Section 46. Subsection (10) of section 627. 357,
Fl orida Statutes, is anended to read:

627.357 Medical mal practice self-insurance.--
(10)(a) An application to forma self-insurance fund

under this section nust be filed with the Ofice of |nsurance
Regul ati on A—seH—insturance—funrt—raynot—be—forned—under—this
seetion—after—Cetober—31—3992.

(b) The Financial Services Commi ssion nust ensure that

sel f-insurance funds remain sol vent and provide insurance

coverage purchased by partici pants. The Financial Services

Conmi ssion may adopt rules pursuant to ss. 120.536(1) and

120.54 to inplenent this section

Section 47. Effective Cctober 1, 2003, section
627.4147, Florida Statutes, is anended to read:

627. 4147 Medical nal practice insurance contracts. --

(1) In addition to any other requirenents inposed by
| aw, each sel f-insurance policy as authorized under s. 627.357
or insurance policy providing coverage for clains arising out
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1| of the rendering of, or the failure to render, nedical care or
2 | services, including those of the Florida Medical Malpractice
3| Joint Underwriting Association, shall include:

4 (a) A clause requiring the insured to cooperate fully
5]in the review process prescribed under s. 766.106 if a notice
6| of intent to file a claimfor nedical nalpractice is nade

7 | agai nst the insured.

8 (b)1. Except as provided in subparagraph 2., a clause
9 | authorizing the insurer or self-insurer to determ ne, to nake,
10| and to conclude, w thout the permission of the insured, any
11| offer of admission of liability and for arbitration pursuant
12| to s. 766.106, settlenent offer, or offer of judgnent, if the
13| offer is within the policy linmts. It is against public policy
14 | for any insurance or self-insurance policy to contain a clause
15 ) giving the insured the exclusive right to veto any offer for
16 | adnission of liability and for arbitration nade pursuant to s.
17 | 766. 106, settlenment offer, or offer of judgnment, when such

18 | offer is within the policy linits. However, any offer of

19 | adnission of liability, settlenent offer, or offer of judgnent
20 | made by an insurer or self-insurer shall be made in good faith
21 ] and in the best interests of the insured.
22 2.a. Wth respect to physicians |icensed under chapter
23| 458 or chapter 459 or dentists |licensed under chapter 466, a
24 | clause clearly stating whether or not the insured has the
25| exclusive right to veto any offer of adnmission of liability
26 | and for arbitration pursuant to s. 766.106, settlenment offer
27 | or offer of judgnent if the offer is within policy limts. An
28 | insurer or self-insurer shall not nmake or conclude, w thout
29 | the permi ssion of the insured, any offer of adm ssion of
30| liability and for arbitration pursuant to s. 766. 106,
31| settlenment offer, or offer of judgnment, if such offer is
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outside the policy limts. However, any offer for admi ssion of
liability and for arbitration made under s. 766. 106,
settlenment offer, or offer of judgnment nade by an insurer or
self-insurer shall be nade in good faith and in the best
i nterest of the insured.

b. If the policy contains a clause stating the insured
does not have the exclusive right to veto any offer or
admi ssion of liability and for arbitrati on nade pursuant to s.
766. 106, settlenment offer or offer of judgnent, the insurer or
self-insurer shall provide to the insured or the insured's
| egal representative by certified mail, return receipt
requested, a copy of the final offer of admission of liability
and for arbitration nade pursuant to s. 766.106, settlenent
offer or offer of judgnent and at the sanme tine such offer is
provided to the claimant. A copy of any final agreenent
reached between the insurer and claimnt shall also be
provided to the insurer or his or her legal representative by
certified mail, return receipt requested not nore than 10 days
after affecting such agreenent.

c. Physicians licensed under chapter 458 or chapter

459 and dentists |licensed under chapter 466 may purchase an

i nsurance policy pursuant to this subparagraph if such

policies are available. Insurers nay offer such policies,

not wi t hst andi ng any other provision of law to the contrary.

(c) A clause requiring the insurer or self-insurer to
notify the insured no |less than 90 66 days prior to the
effective date of cancellation of the policy or contract and,
in the event of a determination by the insurer or self-insurer
not to renew the policy or contract, to notify the insured no
| ess than 90 66 days prior to the end of the policy or
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contract period. |If cancellation or nonrenewal is due to
nonpaynent or |oss of |icense, 10 days' notice is required.
(d) A clause requiring the insurer or self-insurer to

notify the insured no |l ess than 60 days prior to the effective

date of a rate increase. The provisions of s. 627.4133 shal

apply to such notice and to the failure of the insurer to

provide such notice to the extent not in conflict with this

secti on.

(2) Each insurer covered by this section nmay require
the insured to be a nenber in good standing, i.e., not subject
t o expul sion or suspension, of a duly recognized state or
| ocal professional society of health care providers which
mai ntai ns a nedical review comrmittee. No professional society
shal | expel or suspend a nenber sol ely because he or she
participates in a health mai ntenance organization |icensed
under part | of chapter 641.

(3) This section shall apply to all policies issued or
renewed after October 1, 2003 4985.

Section 48. Section 627.41491, Florida Statutes, is
created to read

627.41491 Medical nmml practice rate conparison. --The

O fice of Insurance Regul ation shall annually publish a

conparison of the rate in effect for each nedical nml practice

i nsurer and self-insurer and the Florida Mdical Ml practice

Joint Underwriting Association. Such rate conparison shall be

nmade available to the public through the Internet and other

commonly used neans of distribution no later than July 1 of

each year.
Section 49. Section 627.41492, Florida Statutes, is
created to read
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1 627.41492 Annual nedical nal practice report.--The

2| Ofice of Insurance Regul ation shall prepare an annual report
3| by October 1 of each year, which shall be available to the

4 | public and posted on the Internet, which includes the

5| following i nfornmation

6 (1) A summary and anal ysis of the closed claim

7] information required to be reported pursuant to s. 627.912.

8 (2) A summary and anal ysis of the annual and quarterly
9| financial reports filed by each insurer witing nedica

10 | mal practice insurance in this state.

11 Section 50. Section 627.41493, Florida Statutes, is
12 | created to read:

13 627.41493 Insurance rate roll back. --

14 (1) For nedical nmal practice insurance policies issued
15 ] or renewed on or after July 1, 2003, and before July 1, 2004,
16 | every insurer, including the Florida Medical Mlpractice Joint
17 | Underwiting Association, shall reduce its rates and preni uns
18| to levels that were in effect on January 1, 2002.

19 (2) For nedical nmal practice insurance policies issued
20| or renewed on or after July 1, 2003, and before July 1, 2004,
21 | rates and prem uns reduced pursuant to subsection (1) may only
22 | be increased if the director of the Ofice of Insurance
23| Regulation finds that the rate reduced pursuant to subsection
24 |(1) would result in an inadequate rate. Any such increase mnmust
25| be approved by the director of the Ofice of Insurance
26 | Regul ation prior to being used.
27 (3) The provisions of this section control to the
28 | extent of any conflict with the provision of s. 627.062.
29 Section 51. If, as of July 1, 2004, the director of
30| the Ofice of Insurance Regul ation determines that the rates
31| of the nedical malpractice insurers with a conbi ned narket

109

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

CS for SB 2-B First Engrossed

share of 50 percent or greater, as neasured by net witten

premiuns in this state for nedical nal practice for the nost

recent cal endar year, have been reduced to the level in effect

on January 1, 2002, but have not renmmined at that level for

the previous year beginning July 1, 2003, or that such nedica

nmal practice i nsurers have proposed increases fromthe January

1, 2002, level which are greater than 15 percent for either of

the next 2 years beginning July 1, 2004, then the Florida

Medi cal Mal practice | nsurance Fund established by this act

shal | begin offering coverage.

Section 52. Florida Medical Malpractice |Insurance
Fund. - -

(1) FINDI NGS AND PURPCSES. - - The Legislature finds and
declares that there is a conpelling state interest in

mai ntaining the availability and affordability of health care

services to the citizens of Florida. This state interest is

seriously threatened by the increased cost and decreased

availability of nedical nal practice insurance to physicians.

To the extent that the private sector is unable to naintain a

viable and orderly nmarket for nedical nal practice insurance,

state actions to maintain the availability and affordability

of nedical mal practice insurance are a valid and necessary

exerci se of the police power.
(2) DEFINITIONS.--As used in this section, the term
(a) "Fund" neans the Florida Medical Ml practice

I nsurance Fund, as created pursuant to this section

(b) "Physician" neans a physician |icensed under
chapter 458 or chapter 459, Florida Statutes.

(3) FLORI DA MEDI CAL NMALPRACTI CE | NSURANCE FUND
CREATED. --Ef fecti ve October 1, 2003, there is created the
Fl ori da Medical Ml practice | nsurance Fund, which shall be
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subject to the requirenents of this section. However, the fund

shall not begin providing or offering coverage until the date

the director of the Ofice of Insurance Regul ati on det erm nes

that the rates of the nedical nmlpractice insurers with a

conbi ned market share of 50 percent or greater, as neasured by

net witten premiumin this state for nedical nal practice for

the nost recent cal endar year, have been reduced to the |evel

in effect on January 1, 2002, but have not renmmined at that

| evel for the previous year beginning July 1, 2003, or that

such nedi cal mal practice insurers have proposed i ncreases from

the January 1, 2002, |evel which are greater than 15 percent

for either of the next 2 years beginning July 1, 2004.

(a) The fund shall be adm nistered by a board of

governors consi sting of seven nenbers who are appoi nted as

foll ows:
1. Three nenbers by the Governor

2. Three nenbers by the Chief Financial Oficer; and

3. One nenber by the other six board nenbers

Board nenbers shall serve at the pleasure of the appointing

authority. Two board nenbers nust be physicians licensed in

this state and the Governor and the Chief Financial Oficer

shal | each appoi nt one of these physicians.

(b) The board shall submit a plan of operation, which

nmust be approved by the Ofice of |Insurance Regul ation of the

Fi nanci al Services Conmi ssion. The plan of operation and other

actions of the board shall not be considered rul es subject to

the requirenents of chapter 120, Florida Statutes.

(c) Except as otherwi se provided by this section, the

fund shall be subject to the requirenents of state | aw which

apply to authorized insurers.
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(d) Moneys in the fund may not be expended, | oaned, or

appropriated except to pay obligations of the fund arising out

of nedical mal practice insurance policies issued to physicians

and the costs of administering the fund, including the

purchase of reinsurance as the board deens prudent. The board

shall enter into an agreenent with the State Board of

Adm ni stration, which shall invest one-third of the npneys in
the fund pursuant to sections 215.44-215.52, Florida Statutes.
The board shall enter into an agreenent with the Division of

Treasury of the Departnent of Financial Services, which shal

i nvest two-thirds of the noneys in the fund pursuant to the

requi renents for the investnent of state funds in chapter 17,

Florida Statutes. Earnings fromall investnents shall be

retained in the fund, except as otherwise provided in this

secti on.
(e) The fund may enpl oy or contract with such staff

and professionals as the board deens necessary for the

adm ni stration of the fund.

(f) There shall be no liability on the part of any

nmenber of the board, its agents, or any enpl oyee of the state

for any action taken by themin the performance of their

powers and duties under this section. Such i nmunity does not

apply to any willful tort or to breach of any contract or

agr eenent .
(g) The fund is not a nenber insurer of the Florida

| nsurance Quaranty Associ ation established pursuant to part |

of chapter 631, Florida Statutes. The fund is not subject to
sections 624.407, 624.408, 624.4095, and 624.411, Florida
St at ut es.

(4) WNEDI CAL MALPRACTI CE | NSURANCE POLI CIES. --The board
nmust offer nedical mal practice insurance to any physician
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regardl ess of his or her specialty, but nmay adopt underwiting

requi renents, as specified in its plan of operation. The fund
shall offer limts of coverage of $250,000 per clai nf $500, 000
annual aggregate; $500,000 per claim$1l mllion annua

aggregate; and $1 nmillion per claiml$2 nillion annua

aggregate. The fund shall also all ow policyholders to sel ect
frompolicies with deductibles of $100,000, $200,000, and

$250, 000; excess coverage lints of $250,000 per claimand

$750, 000 annual aggregate; $1 mllion per claimand $3 nmillion

annual aggregate; or $2 nmillion and $4 mllion annua

aggregate. The fund shall offer such other linits as specified

inits plan of operation.
(5) PREM UM RATES. --The premiumrates for coverage
offered by the fund nust be actuarially sound and shall be

subject to the sanme requirenents that apply to authorized

i nsurers issuing nedical nal practice insurance, except that:

(a) The rates shall not include any factor for

profits; and

(b) The anticipated future investnent incone of the

fund, as projected in its rate filing, nust be approximtely

equal to the actual investnent incone that the fund has

earned, on average, for the prior 7 years. For those years of

the prior 7 years during which the fund was not in operation

the anticipated future investnment incone nust be approximtely

equal to the actual average investnment incone earned by the

State Board of Administration for the noneys avail able for

i nvest nent under sections 215.44-215.53, Florida Statutes, and

t he average annual investnment incone earned by the Division of

Treasury of the Departnent of Financial Services for the

i nvestnent of state funds under chapter 17, Florida Statutes,

in the sane proportion as specified in paragraph (3)(d).
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1 (6) TAX EXEMPTION. --The fund shall be a politica

2 | subdivision of the state and is exenpt fromthe corporate

3 | incone tax under chapter 220, Florida Statutes, and the

4 | premuns shall not be subject to the premiumtax inposed by

5| section 624.509, Florida Statutes. It is also the intent of

6| the Legislature that the fund be exenpt fromfederal incone

7 | taxation. The Financial Services Comission and the fund shal

8 | seek an opinion fromthe Internal Revenue Service as to the

9| tax-exenpt status of the fund and shall nmke such

10 | reconmendations to the Legislature as the board deens

11 | necessary to obtain tax-exenpt status.

12 (7) INITIAL CAPI TALI ZATION.--By July 1, 2004, the

13 | Legislature shall provide by |aw for adequate initial

14 | capitalization of the Florida Medical Malpractice |Insurance

15| Fund to occur on the date that the Ofice of |nsurance

16 | Regul ation notifies the Legislature that it has nade the

17 | determi nation necessary for the fund to begin providing or

18 | offering coverage pursuant to subsection (3).

19 (8) RULES.--The Financial Services Conmi ssion may

20 | adopt rules to inplenent and admi ni ster the provisions of this

21 | section.

22 (9) REVERSI ON OF FUND ASSETS UPON TERM NATI ON. - - The

23| fund and the duties of the board under this section shal

24 | stand repealed on a date 10 years after the date the Florida

25| Medical Mal practice Insurance Fund begins offering coverage

26 | pursuant to this section, unless reviewed and saved from

27 | repeal through reenactnent by the Legislature. Upon

28| term nation of the fund, all assets of the fund shall revert

29 | to the General Revenue Fund.

30 Section 53. (1) Notwithstanding any law to the

31| contrary, if the Florida Medical Ml practice |Insurance Fund
114
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1| begins offering coverage as provided in this act, al

2 | physicians |licensed under chapter 458 or chapter 459, Florida

3| Statutes, as a condition of licensure shall be required to

4 | maintain financial responsibility by obtaining and mai ntaining

5] professional liability coverage in an amount not |ess than

6 [$250, 000 per claim with a nmininumannual aggregate of not

71 1ess than $500, 000, from an aut horized insurer as defined

8 | under section 624.09, Florida Statutes, froma surplus lines

9| insurer as defined under section 626.914(2), Florida Statutes,

10| froma risk retention group as defined under section 627.942,

11| Florida Statutes, fromthe Joint Underwiting Association

12 | established under section 627.351(4), Florida Statutes, or

13 | through a plan of self-insurance as provided in section

14 | 627. 357 or section 624.462, Florida Statutes, or fromthe

15| Florida Medical Ml practice | nsurance Fund.

16 (2) Physicians and osteopat hi c physicians who are

17 | exenpt fromthe financial responsibility requirenents under

18 | section 458.320(5)(a),(b),(c),(d),(e) and (f) and section

19 | 459. 0085(5) (a), (b),(c),(d),(e), and (f), Florida Statutes,

20| shall not be subject to the requirenents of this section

21 Section 54. Section 627.41495, Florida Statutes, is

22 | created to read:

23 627.41495 Public hearings for nedical nmalpractice rate

24 | filings.--

25 (1) Upon the filing of a proposed rate change by a

26 | nedical nmal practice insurer or self-insurance fund, which

27 | filing would result in an average statew de increase of 25

28 | percent, or nore, pursuant to standards determ ned by the

29| office, the insurer or self-insurance fund shall nmil notice

30| of such filing to each of its policyholders or nenbers. The

31| notices shall also informthe policyhol ders and nenbers that a
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public hearing may be requested on the rate filing and the

procedures for requesting a public hearing, as established by

rule, by the Financial Services Conm ssion

(2) The rate filing shall be available for public

i nspection. If any policyhol der or nenber of an insurer or

self-insurance fund that nakes a rate filing described in

subsection (1) requests the Ofice of |Insurance Regulation to

hold a hearing within 30 days after the mailing of the

notification of the proposed rate changes to the insureds, the

office shall hold a hearing within 30 days after such request.

Any policyhol der or nenber nmay participate in such hearing.

The commi ssion shall adopt rules inplenenting the provisions

of this section.

Section 55. (1) The Ofice of Insurance Regul ation

shall order insurers to nake a rate filing effective January

1, 2004, for nedical mal practice which reduces rates by a

presuned factor that reflects the inpact the changes contai ned

in all nedical nalpractice legislation enacted by the Florida

Legislature in 2003 will have on such rates, as deternined by

the Ofice of Insurance Regulation. In determning the

presuned factor, the office shall use generally accepted

actuarial techni ques and standards provided in section

627.062, Florida Statutes, in determ ning the expected inpact

on | osses, expenses, and investnent inconme of the insurer

Inclusion in the presuned factor of the expected inpact of

such legislation shall be held in abeyance during the review

of such neasure's validity in any proceeding by a court of

conpetent jurisdiction

(2) Any insurer or rating organi zation that contends

that the rate provided for in subsection (1) is excessive,

i nadequate, or unfairly discrimnatory shall separately state
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1|inits filing the rate it contends is appropriate and shal

2| state with specificity the factors or data that it contends

3| should be considered in order to produce such appropriate

4 | rate. The insurer or rating organi zation shall be permtted to
5] use all of the generally accepted actuarial techniques, as

6| provided in section 627.062, Florida Statutes, in nmaking any
7| filing pursuant to this subsection. The Ofice of |Insurance

8 | Regul ati on shall review each such exception and approve or

9| di sapprove it prior to use. It shall be the insurer's burden
10| to actuarially justify any deviations fromthe rates filed

11 | under subsection (1). Each insurer or rating organization

12 | shall include in the filing the expected inpact of al

13 | mal practice legislation enacted by the Florida Legislature in
14 | 2003 on | osses, expenses, and rates. If any provision of this
15 ) act is held invalid by a court of conpetent jurisdiction, the
16 | office shall permt an adjustnent of all rates filed under

17 | this section to reflect the inpact of such holding on such

18 | rates, so as to ensure that the rates are not excessive,

19 | i nadequate, or unfairly discrimnatory.
20 Section 56. Subsections (1), (2), and (4) of section
21| 627.912, Florida Statutes, are anended to read:
22 627.912 Professional liability clainms and actions;
23 | reports by insurers. --
24 (1) Each self-insurer authorized under s. 627.357 and
25| each insurer or joint underwiting association providing
26 | professional liability insurance to a practitioner of nedicine
27 | licensed under chapter 458, to a practitioner of osteopathic
28 | nedicine licensed under chapter 459, to a podiatric physician
29 | licensed under chapter 461, to a dentist |icensed under
30 | chapter 466, to a hospital licensed under chapter 395, to a
3l | crisis stabilization unit licensed under part |V of chapter
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394, to a health maintenance organi zation certificated under
part | of chapter 641, to clinics included in chapter 390, to
an anbul atory surgical center as defined in s. 395.002, or to
a nenber of The Florida Bar shall report in duplicate to the
Departnent of |nsurance any claimor action for damages for
personal injuries clained to have been caused by error
om ssion, or negligence in the perfornmance of such insured's
prof essi onal services or based on a cl ai ned perfornmance of
prof essi onal services wi thout consent, if the claimresulted
in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

Reports shall be filed with the departnent.ane-If the
insured party is |licensed under chapter 458, chapter 459, or
chapter 461, and the final judgnent or settlenent anpbunt was

$50, 000 or nore, or if the insured party is licensed under

chapter 466 and the final judgnent or settlenent anount was

$25, 000 or nore, the report shall be fil ed er—chapter—466+

with the Departnent of Health, no later than 30 days foll ow ng
t he occurrence of any event listed in paragraph (a) or
paragraph (b). The Departnent of Health shall review each
report and determ ne whether any of the incidents that
resulted in the claimpotentially involved conduct by the
licensee that is subject to disciplinary action, in which case
the provisions of s. 456.073 shall apply. The Departnment of
Heal th, as part of the annual report required by s. 456. 026,
shal | publish annual statistics, w thout identifying

| icensees, on the reports it receives, including final action
taken on such reports by the Departnent of Health or the
appropriate regul atory board.
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(2) The reports required by subsection (1) shal
cont ai n:

(a) The nane, address, and specialty coverage of the
i nsur ed.

(b) The insured's policy nunber

(c) The date of the occurrence which created the
claim

(d) The date the claimwas reported to the insurer or
sel f-insurer.

(e) The nane and address of the injured person. This
information is confidential and exenpt fromthe provisions of
s. 119.07(1), and nust not be disclosed by the departnent
wi thout the injured person's consent, except for disclosure by
the departnent to the Departnent of Health. This information
may be used by the departnent for purposes of identifying
mul tiple or duplicate clains arising out of the sane
occurrence.

(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber and nanmes of all defendants
involved in the claim

(i) The date and ampunt of judgnent or settlenment, if
any, including the itenization of the verdict, together with a
copy of the settlenent or judgnent.

(j) In the case of a settlenent, such infornmation as
the departnment may require with regard to the injured person's
incurred and antici pated nedi cal expense, wage | oss, and ot her
expenses.

(k) The loss adjustnent expense paid to defense
counsel, and all other allocated | oss adjustnment expense paid.
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(1) The date and reason for final disposition, if no
j udgnent or settlenent.

(m A sumary of the occurrence which created the
claim which shall include

1. The nane of the institution, if any, and the
| ocation within the institution at which the injury occurred.

2. The final diagnosis for which treatnent was sought
or rendered, including the patient's actual condition

3. A description of the nisdiagnosis made, if any, of
the patient's actual condition

4. The operation, diagnostic, or treatnment procedure
causing the injury.

5. A description of the principal injury giving rise
to the claim

6. The safety managenent steps that have been taken by
the insured to nmake simlar occurrences or injuries |ess
likely in the future.

(n) Any other information required by the office
departwent t o anal yze and eval uate the nature, causes,
| ocation, cost, and damages involved in professional liability
cases. The Financial Services Conmi ssion shall adopt by rule

requirenents for additional infornmation to assist the office

inits analysis and eval uation of the nature, causes,

| ocation, cost, and damages involved in professional liability

cases reported by insurers under this section

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enpl oyees or the
departnment or its enployees for any action taken by them under
this section. The department shall fay inpose a fine of $250
per day per case, but not to exceed a total of$10, 000 $1,6060
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per case, against an insurer that violates the requirenents of
this section. This subsection applies to clains accruing on or
after Qctober 1, 1997.

Section 57. Section 627.9121, Florida Statutes, is
created to read

627.9121 Required reporting of clains;

penalties.--Each entity that nakes paynent under a policy of

i nsurance, self-insurance, or otherwise in settlenent or

partial settlenent of, or in satisfaction of a judgnment in, a

nedi cal nal practice action or claimthat is required to report

information to the National Practitioner Data Bank under 42

U S.C. section 11131 nust also report the sane information to

the Ofice of Insurance Regul ation. The O fice of |nsurance

Regul ati on shall include such information in the data that it

conpi l es under s. 627.912. The office nust conpile and revi ew

the data collected pursuant to this section and nust assess an

admnistrative fine on any entity that fails to fully conply

with the requirenents inposed by | aw.
Section 58. Section 766.102, Florida Statutes, is
anended to read:

766.102 Medical negligence; standards of recovery;
expert witness.--

(1) In any action for recovery of danages based on the
death or personal injury of any person in which it is alleged
that such death or injury resulted fromthe negligence of a
health care provider as defined in s. 768.50(2)(b), the
cl ai mant shall have the burden of proving by the greater
wei ght of evidence that the all eged actions of the health care
provider represented a breach of the prevailing professiona
standard of care for that health care provider. The
prevail i ng professional standard of care for a given health
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care provider shall be that |evel of care, skill, and
treatnent which, in light of all relevant surrounding

ci rcunstances, is recognized as acceptabl e and appropriate by
reasonably prudent simlar health care providers.
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(2)3)y(a) If the injury is claimed to have resulted
fromthe negligent affirmative nedical intervention of the
health care provider, the claimant nust, in order to prove a
breach of the prevailing professional standard of care, show
that the injury was not within the necessary or reasonably
foreseeabl e results of the surgical, nedicinal, or diagnostic
procedure constituting the nedical intervention, if the
intervention fromwhich the injury is alleged to have resulted
was carried out in accordance with the prevailing professiona
standard of care by a reasonably prudent sinilar health care
provi der.

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the infornmed
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consent of the patient in conpliance with the provisions of s.
766. 103.

(3) t4) The existence of a nedical injury shall not
create any inference or presunption of negligence against a
health care provider, and the claimant nust nmintain the
burden of proving that an injury was proxi mately caused by a
breach of the prevailing professional standard of care by the
health care provider. However, the discovery of the presence
of a foreign body, such as a sponge, clanp, forceps, surgica
needl e, or other paraphernalia conmonly used in surgical
exam nation, or diagnostic procedures, shall be prim facie
evi dence of negligence on the part of the health care
provi der.

(4) £5)¢ The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith
and with due regard for the prevailing professional standard
of care.

(5) A person may not give expert testinobny concerning

the prevailing professional standard of care unl ess that

person is a licensed health care provider and neets the

following criteria:

(a) |If the party agai nst whom or on whose behal f the

testinony is offered is a specialist, the expert wtness nust:

1. Specialize in the sane specialty as the party

agai nst whom or on whose behalf the testinony is offered; or
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2. Specialize in a sinilar speciality that includes

t he eval uation, diagnosis, or treatnent of the nedica

condition that is the subject of the claimand have prior

experience treating sinilar patients.

(b) Have devoted professional tine during the 3 years

i mmedi ately preceding the date of the occurrence that is the

basis for the action to:

1. The active clinical practice of, or consulting with

respect to, the sane or simlar health profession as the

heal th care provider agai nst whom or on whose behal f the

testinony is offered and, if that health care provider is a

specialist, the active clinical practice of, or consulting

wWith respect to, the sane or simlar specialty that includes

t he eval uation, diagnosis, or treatnent of the nedica

condition that is the subject of the claimand have prior

experience treating sinilar patients;

2. The instruction of students in an accredited health

prof essi onal school or accredited residency programin the

sane or simlar health profession in which the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, an

accredited health professional school or accredited residency

or clinical research programin the same or sinmilar specialty;

or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sanme or sinilar health profession as the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated with an
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accredited health professional school or accredited residency

or clinical research programin the same or simlar specialty.

(c) |If the party agai nst whom or on whose behal f the

testinony is offered is a general practitioner, the expert

Wi tness nust have devoted professional time during the 5 years

i mmedi ately preceding the date of the occurrence that is the

basis for the action to:

1. Active clinical practice or consultation as a

general practitioner

2. Instruction of students in an accredited health

prof essi onal school or accredited residency programin the

general practice of nedicine; or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the general practice of nedicine.

(6) A physician |licensed under chapter 458 or chapter

459 who qualifies as an expert w tness under subsection (5)

and who, by reason of active clinical practice or instruction

of students, has know edge of the applicable standard of care

for nurses, nurse practitioners, certified regi stered nurse

anesthetists, certified registered nurse nidw ves, physician

assi stants, or other nedical support staff nay give expert

testinony in a nedical mal practice action with respect to the

standard of care of such nedical support staff.

(7) Notwi thstandi ng subsection (5), in a nedica

nmal practice action against a hospital, a health care facility,

or nedical facility, a person may give expert testinony on the

appropriate standard of care as to adnministrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anbng hospitals, health care facilities, or

126

CODING:Words st+ieken are deletions; words underlined are additions.




CS for SB 2-B First Engrossed

1| nmedical facilities of the sane type as the hospital, health

2| care facility, or nedical facility whose acts or om ssions are

3| the subject of the testinony and which are located in the sane

4] or simlar coommunities at the tine of the alleged act giving

5| rise to the cause of action

6 (8) |If a health care provider described in subsection

7 |(5), subsection (6), or subsection (7) is providing

8 | evaluation, treatnent, or diagnosis for a condition that is

9] not within his or her specialty, a specialist trained in the

10 | evaluation, treatnent, or diagnosis for that condition shal

11| be considered a simlar health care provider

12 (9)t6)(a) In any action for damages involving a claim

13 | of negligence agai nst a physician licensed under chapter 458,

14 | osteopathic physician |licensed under chapter 459, podiatric

15 | physician |licensed under chapter 461, or chiropractic

16 | physician |icensed under chapter 460 providi ng energency

17 | nedical services in a hospital energency departnent, the court

18 | shall admit expert nedical testinony only from physicians,

19 | ost eopat hi ¢ physicians, podiatric physicians, and chiropractic

20 | physi ci ans who have had substantial professional experience

21 | within the preceding 5 years while assigned to provide

22 | energency nedical services in a hospital energency departnent.

23 (b) For the purposes of this subsection

24 1. The term "energency nedical services" neans those

25 | nedi cal services required for the i medi ate diagnosis and

26 | treatnent of medical conditions which, if not inmediately

27 | di agnosed and treated, could | ead to serious physical or

28 | nental disability or death.

29 2. "Substantial professional experience" shall be

30 | determ ned by the custom and practice of the nmanner in which

31| energency nedi cal coverage is provided in hospital energency
127
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1| departnents in the same or simlar localities where the

2 | al l eged negligence occurr ed.

3 (10) In any action alleging nedical nal practice, an

4| expert witness may not testify on a contingency fee basis.

5 (11) Any attorney who proffers a person as an expert

6 | witness pursuant to this section nmust certify that such person

7 | has not been found guilty of fraud or perjury in any

8 | jurisdiction.

9 (12) This section does not limt the power of the

10| trial court to disqualify or qualify an expert wi tness on

11 | grounds other than the qualifications in this section

12 Section 59. Effective July 1, 2003, and applicable to

13| any action arising froma nedical nalpractice claiminitiated

14 | by a notice of intent to litigate received by a potenti al

15 | defendant in a nedical nal practice case on or after that date,

16 | present subsections (5) through (12) of section 766. 106,

17 | Florida Statutes, are redesignated as subsections (6) through

18 | (13), respectively, and a new subsection (5) is added to that

19 | section, to read:

20 766. 106 Notice before filing action for nedica

21 | mal practice; presuit screening period; offers for adm ssion of

22 | liability and for arbitration; informal discovery; review. --

23 (5)(a) Wth regard to insurance conpany bad-faith

24 | causes of action arising out of nmedical nalpractice clains,

25| the action shall be brought pursuant to common | aw and not

26 | pursuant to s. 624. 155,

27 (b) An insurer shall not be held to have acted in bad

28 | faith for failure to tinely pay its policy limts if it

29 | tenders its policy linmts and neets the reasonable conditions

30| of settlenment prior to the conclusion of the presuit screening

31| period provided for in subsection (4); during an extension
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provided for therein; during a period of 210 days thereafter

or during a 90-day period after the filing of an anended

nedi cal nal practice conplaint alleging new facts previously

unknown to the insurer. If a case is set for trial within 1

year after the date of filing the claim an insurer shall not

be held in bad faith if policy linits are tendered 60 days or

nore prior to the initial trial date. This paragraph does not

apply when, based upon information known earlier to the

i nsurance conpany or its representatives, the insurance

conpany could and should have settled the claimwi thin policy

limts if it had been acting fairly and honestly toward the

insured and with due regard for the insured's interests during

the 210-day period after the 90-day presuit period or in

ci rcunstances when a case is set for trial within 1 year after

the date of filing the claim 60 days or nore prior to the

initial trial date, whichever is earlier

(c) It is the intent of the Legislature to encourage

all insurers, insureds, and their assigns and | ega

representatives to act in good faith during a nedica

negl i gence action, both during the presuit period and the

litigation.
(d) This subsection is repealed effective Septenber 1,

2006, but shall continue to apply with respect to incidents

that occur prior to that date.
Section 60. Effective Cctober 1, 2003, and applicable
to notices of intent to litigate sent on or after that date,

subsection (2), paragraphs (a) and (b) of subsection (3), and
subsection (7) of section 766.106, Florida Statutes, as
anended by this act, are anended, to read:
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1 766. 106 Notice before filing action for nedica

2| mal practice; presuit screening period; offers for adm ssion of
3|lliability and for arbitration; informal discovery; review--
4 (2)(a) After conpletion of presuit investigation

5] pursuant to s. 766.203 and prior to filing a claimfor nedica
6 | mal practice, a clainmant shall notify each prospective

7 | defendant by certified mail, return receipt requested, of
8|lintent to initiate litigation for nedical nal practice. Notice
9| to each prospective defendant nust include, if available, a
10 list of all known health care providers seen by the clainant
11 ) for the injuries conplained of subsequent to the all eged act
12 | of mal practice, all known health care providers during the

13| 2-year period prior to the alleged act of nml practice who

14 | treated or evaluated the clainmant, and copies of all of the
15| nedical records relied upon by the expert in signing the

16 | affidavit. The requirenment of providing the list of known

17 | health care providers may not serve as grounds for inposing
18 | sanctions for failure to provide presuit discovery.

19 (b) Following the initiation of a suit alleging
20 | nedical malpractice with a court of conpetent jurisdiction
21| and service of the conplaint upon a defendant, the cl ai mant
22 | shall provide a copy of the conplaint to the Departnent of
23| Health and, if the conplaint involves a facility |icensed
24 | under chapter 395, the Agency for Health Care Adninistration
25| The requirenment of providing the conplaint to the Departnent
26 | of Health or the Agency for Health Care Administrati on does
27 | not inpair the claimant's legal rights or ability to seek
28 | relief for his or her claim The Departnent of Health or the
29 | Agency for Health Care Adnministration shall review each
30| incident that is the subject of the conplaint and determne
31| whether it involved conduct by a licensee which is potentially
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subject to disciplinary action, in which case, for a |licensed

health care practitioner,the provisions of s. 456.073 apply,

and for a licensed facility, the provisions of part | of

chapter 395 apply.

(3)(a) No suit may be filed for a period of 90 days
after notice is mailed to any prospective defendant. During
t he 90-day period, the prospective defendant's insurer or
self-insurer shall conduct a reviewto deternmine the liability
of the defendant. Each insurer or self-insurer shall have a
procedure for the pronpt investigation, review, and evaluation
of clains during the 90-day period. This procedure shal
i nclude one or nore of the follow ng:

1. Internal review by a duly qualified clains
adj ust er;

2. Creation of a panel conprised of an attorney
know edgeabl e in the prosecution or defense of nedica
mal practice actions, a health care provider trained in the
sane or simlar nedical specialty as the prospective
defendant, and a duly qualified clains adjuster

3. A contractual agreenent with a state or |oca
prof essi onal society of health care providers, which nmaintains
a nmedi cal review conmm ttee

4. Any other sinmilar procedure which fairly and
pronmptly eval uates the pending claim

Each insurer or self-insurer shall investigate the claimin
good faith, and both the claimant and prospective defendant
shal | cooperate with the insurer in good faith. |If the
insurer requires, a claimnt shall appear before a pretrial
screeni ng panel or before a nedical review conmittee and shal
submt to a physical exanmination, if required. Unreasonable
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1| failure of any party to conply with this section justifies

2| disnmissal of clainms or defenses. There shall be no civil

3| liability for participation in a pretrial screening procedure
4| if done without intentional fraud.

5 (b) At or before the end of the 90 days, the insurer

6| or self-insurer shall provide the clainmant with a response:

7 1. Rejecting the claim

8 2. Making a settlenent offer; or

9 3. Making an offer to arbitrate in which liability is
10 | deened adnitted and arbitration will be held only ef—atmsston
11 | et—tHabitity—andtor—arbit+ration on the i ssue of damages.

12 | This offer nmay be nmade contingent upon a limt of genera

13 | danages.

14 (7) Informal discovery may be used by a party to

15| obtain unsworn statenents, the production of docunments or

16 | things, and physical and nental exaninations, as follows:

17 (a) Unsworn statenents.--Any party may require other
18 | parties to appear for the taking of an unsworn statenent. Such
19 | statenents nmay be used only for the purpose of presuit
20 | screening and are not discoverable or admi ssible in any civil
21| action for any purpose by any party. A party desiring to take
22 | the unsworn statenent of any party nust give reasonable notice
23| in witing to all parties. The notice nust state the tine and
24 | place for taking the statenent and the nane and address of the
25| party to be exami ned. Unless otherwi se inpractical, the
26 | exam nation of any party nust be done at the sane tine by al
27 | other parties. Any party may be represented by counsel at the
28 | taking of an unsworn statenent. An unsworn statenment may be
29 | recorded electronically, stenographically, or on videotape.
30| The taking of unsworn statenents is subject to the provisions
31
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of the Florida Rules of Civil Procedure and may be ternmi nated
for abuses.

(b) Docunents or things.--Any party nay request
di scovery of documents or things. The docunents or things
nmust be produced, at the expense of the requesting party,
within 20 days after the date of receipt of the request. A
party is required to produce di scoverabl e docunents or things
within that party's possession or control

(c) Physical and nental exam nations.--A prospective
defendant may require an injured prospective clainmant to
appear for exam nation by an appropriate health care provider
The defendant shall give reasonable notice in witing to al
parties as to the tine and place for exami nation. Unless
otherwi se inpractical, a prospective claimant is required to
submt to only one exanination on behalf of all potential
defendants. The practicality of a single exam nation nust be
determ ned by the nature of the potential claimnt's
condition, as it relates to the liability of each potenti al
def endant. Such exami nation report is available to the parties
and their attorneys upon paynent of the reasonable cost of
reproduction and may be used only for the purpose of presuit
screening. Gt herw se, such exam nation report is confidential
and exenpt fromthe provisions of s. 119.07(1) and s. 24(a),
Art. | of the State Constitution.

(d) Witten questions.--Any party nay request answers

to witten questions, which nay not exceed 30, including

subparts. A response nust be nmade within 20 days after receipt

of the questions.
Section 61. Section 766.108, Florida Statutes, is
anended to read:
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1 766. 108 Mandatory nedi ati on and nmandatory settl enent
2 | conference in nedical nalpractice actions.--
3 (1) Wthin 120 days after suit being filed, unless
4| such period is extended by nutual agreenent of all parties,
5] all parties shall attend in-person mandatory nediation in
6 | accordance with s. 44,102 if binding arbitration under s.
71 766.106 or s. 766.207 has not been agreed to by the parties.
8| The Florida Rules of Civil Procedure shall apply to nediation
9] held pursuant to this section
10 (2)(a){Hr In any action for damages based on persona
11| injury or wongful death arising out of nmedical nalpractice,
12 | whether in tort or contract, the court shall require a
13 | settl enment conference at | east 3 weeks before the date set for
14 | trial
15 (b) 2y Attorneys who will conduct the trial, parties,
16 | and persons with authority to settle shall attend the
17 | settlenent conference held before the court unl ess excused by
18 | the court for good cause.
19 Section 62. Section 766.118, Florida Statutes, is
20| created to read:
21 766. 118 Det erm nation of nonecononi c danmages. - -
22 (1) Wth respect to a cause of action for persona
23| injury or wongful death resulting froman occurrence of
24 | nedi cal negligence, damages recoverable for nonecononic | osses
25| to conpensate for pain and suffering, inconvenience, physica
26 | i npai rnment, nental angui sh, disfigurenent, |oss of capacity
27 | for enjoynent of life, and all other nonecononi c danages shal
28 | not exceed $500, 000 aggregate for all defendant practitioners,
29 |$500, 000 aggregate for all defendant facilities, and $500, 000
30 | aggregate for all other defendants regardl ess of the nunber of
31
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claimants involved in the action subject to the linmtations

set forth in subsection (2).

(2) Notwithstandi ng subsection (1), the trier of fact
may award noneconom ¢ damages under this section in an anpunt

not to exceed $2 nillion per incident in cases where nedica

negligence results in certain catastrophic injuries including

death, comm, severe and pernmanent brain damage, mmastectony,

| oss of reproductive capabilities, hem pl egia, quadripl egia,

par apl egi a, blindness, or a pernanent vegetative state.

Regardl ess of the nunber of individual claimants, the tota

nonecononi ¢ damages that nay be awarded for all clains arising

out of the sane incident, shall be limted to a maxi num of $2

mllion aggregate for all defendant practitioners, $2 nillion

aggregate for all defendant facilities, and $2 mllion

aggregate for all other defendants.

(3) The maxi num anpbunt of nonecononi ¢ damages which

may be awarded under this section nust be adjusted each year

on July 1 toreflect the rate of inflation or deflation as

i ndicated in the Consuner Price Index for Al Urban Consuners

publ i shed by the United States Departnent of Labor. However,

t he maxi num anount of nonecononi ¢ danages whi ch may be awar ded
may not be | ess than $500, 000.
(4) Notwithstanding any law to the contrary, the caps

on noneconom ¢ damages provided in subsection (1) of this

section do not apply to any incident involving a physician or

ost eopat hi ¢ physician who is not in conpliance with the

financial responsibility requirenents set forth in sections
458. 320 and 459. 0085, Florida Statutes, respectively.
(5) This section is repeal ed effective Septenber 1,

2006, but shall continue to apply with respect to incidents

that occur prior to that date.
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1 Section 63. Subsections (3), (5), (7), and (8) of
2| section 766.202, Florida Statutes, are anended to read:
3 766.202 Definitions; ss. 766.201-766.212.--As used in
4| ss. 766.201-766.212, the term
5 (3) "Econonic damages" neans financial |osses that
6 | whieh woul d not have occurred but for the injury giving rise
7| to the cause of action, including, but not linmted to, past
8 | and future nedi cal expenses and 80 percent of wage | oss and
9] loss of earning capacity, to the extent the clainant is
10| entitled to recover such danages under general |aw, including
11| the Wongful Death Act.
12 (5) "Medical expert" neans a person duly and regularly
13 | engaged in the practice of his or her profession who holds a
14 | health care professional degree froma university or college
15| and who neets the requirenents of an expert witness as set
16 | forth in s. 766. 102 has—had—spectat—professiona—tratning—and
17 | experience—or—one—possessed—of——spectat—heat-th—ecare—knowedge
18 | er—skitt+—about—the—subject—upon—which—he—-or—she—+s—catHedto
19 | testify—or—provide—an—opinion.
20 (7) "Noneconom ¢ damages" neans nonfinancial | osses
21 | which would not have occurred but for the injury giving rise
22| to the cause of action, including pain and suffering,
23 | i nconveni ence, physical inpairment, nmental anguish
24 | di sfigurenment, |oss of capacity for enjoynent of life, and
25| other nonfinancial |osses, to the extent the claimant is
26 | entitled to recover such damages under general |aw, including
27 | the Wongful Death Act.
28 (8) "Periodic paynent" means provision for the
29 | structuring of future econoni c danages paynents, in whole or
30| in part, over a period of tine, as follows:
31
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(a) A specific finding of the dollar anount of
periodi c paynents which will conpensate for these future
damages after offset for collateral sources shall be nade
The total dollar anmount of the periodic paynents shall equa
the dollar anmount of all such future danmages before any
reduction to present val ue.

(b) The defendant shall be required to post a bond or
security or otherwise to assure full paynment of these dammges
awarded. A bond is not adequate unless it is witten by a
conpany authorized to do business in this state and is rated
A+ by Best's. |If the defendant is unable to adequately assure
full paynent of the dammges, all damages, reduced to present
val ue, shall be paid to the claimant in a lunp sum No bond
may be cancel ed or be subject to cancellation unless at |east
60 days' advance witten notice is filed with the court and
the claimant. Upon term nation of periodic paynents, the
security, or so nuch as renains, shall be returned to the
def endant .

(c) The provision for paynment of future damages by
periodi c paynents shall specify the recipient or recipients of
the paynents, the dollar anpbunts of the paynents, the interval
bet ween paynents, and the nunber of paynents or the period of
time over which paynents shall be nmade.

(d) Any portion of the periodic paynent which is

attributable to nedi cal expenses that have not yet been

incurred shall term nate upon the death of the claimnt. Any

out st andi ng nedi cal expenses incurred prior to the death of

the claimant shall be paid fromthat portion of the periodic

payrment attributable to nedical expenses.
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Section 64. Effective July 1, 2003, and applicable to
al | causes of action accruing on or after that date, section
766. 206, Florida Statutes, is anended to read:

766. 206 Presuit investigation of nedical negligence
cl ains and defenses by court.--

(1) After the conpletion of presuit investigation by
the parties pursuant to s. 766.203 and any informal discovery
pursuant to s. 766.106, any party nmay file a notion in the
circuit court requesting the court to deternine whether the
opposing party's claimor denial rests on a reasonabl e basis.

(2) If the court finds that the notice of intent to
initiate litigation mailed by the claimant is not in
conpliance with the reasonabl e i nvestigation requirenents of
Ss. 766.201-766.212, including a review of the claimand a

verified witten nedical expert opinion by an expert w tness

as defined in s. 766.202,the court shall dismss the claim

and the person who mailed such notice of intent, whether the
claimant or the clainmant's attorney, shall be personally
liable for all attorney's fees and costs incurred during the
i nvestigation and evaluation of the claim including the
reasonabl e attorney's fees and costs of the defendant or the
def endant' s insurer

(3) If the court finds that the response nmmiled by a
defendant rejecting the claimis not in conpliance with the
reasonabl e i nvestigation requirenments of ss. 766.201-766.212,

including a review of the claimand a verified witten nedica

expert opinion by an expert witness as defined in s. 766. 202,
the court shall strike the defendant's pl eadi ng. response—and
The person who nmail ed such response, whether the defendant,

the defendant's insurer, or the defendant's attorney, shall be
personally liable for all attorney's fees and costs incurred
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during the investigation and evaluation of the claim
i ncluding the reasonable attorney's fees and costs of the
cl ai mant .

(4) If the court finds that an attorney for the
claimant mailed notice of intent to initiate litigation
Wi t hout reasonable investigation, or filed a nedical
negligence claimw thout first nailing such notice of intent
which conplies with the reasonabl e investigation requirenents,
or if the court finds that an attorney for a defendant nailed
a response rejecting the claimwthout reasonabl e
i nvestigation, the court shall subnmit its finding in the
matter to The Florida Bar for disciplinary review of the
attorney. Any attorney so reported three or nore tines within
a 5-year period shall be reported to a circuit grievance
commttee acting under the jurisdiction of the Suprene Court.
If such committee finds probable cause to believe that an
attorney has violated this section, such conmittee shal
forward to the Suprene Court a copy of its finding

(5)(a) If the court finds that the corroborating
written nedical expert opinion attached to any notice of claim
or intent or to any response rejecting a claimlacked
reasonabl e investigation, or that the nedi cal expert

submtting the opinion did not neet the expert wtness

gualifications as set forth in s. 766.202(5),the court shal

report the nedical expert issuing such corroborating opinion
to the Division of Medical Quality Assurance or its designee.
I f such nedical expert is not a resident of the state, the
di vi sion shall forward such report to the disciplining
authority of that nedical expert.

(b) The court shall ray refuse to consider the
testinony or opinion attached to any notice of intent or to
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any response rejecting a clai mof sueh an expert who has been

disqualified three tines pursuant to this section

Section 65. Subsection (7) of section 766.207, Florida
Statutes, is anended to read:

766. 207 Voluntary binding arbitrati on of nedica
negl i gence cl ai ns. - -

(7) Arbitration pursuant to this section shal
preclude recourse to any other renedy by the clai mant agai nst
any participating defendant, and shall be undertaken with the
under st andi ng t hat damages shall be awarded as provi ded by

general law, including the Wongful Death Act, subject to the

following linitations:

(a) Net econonic damages shall be awardabl e,
including, but not limted to, past and future nedica
expenses and 80 percent of wage |oss and | oss of earning
capacity, offset by any collateral source paynents.

(b) Nonecononi c damages shall be linmted to a maxi mum
of $250, 000 per incident, and shall be calculated on a
percentage basis with respect to capacity to enjoy life, so
that a finding that the claimant's injuries resulted in a
50-percent reduction in his or her capacity to enjoy life
woul d warrant an award of not nore than $125, 000 nonecononi c
damages.

(c) Damages for future econonic |osses shall be
awarded to be paid by periodic payments pursuant to s.

766. 202(8) and shall be offset by future collateral source
paynents.

(d) Punitive damages shall not be awarded.

(e) The defendant shall be responsible for the paynment
of interest on all accrued damages with respect to which
i nterest woul d be awarded at trial
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(f) The defendant shall pay the clainmnt's reasonabl e
attorney's fees and costs, as determined by the arbitration
panel, but in no event nore than 15 percent of the award,
reduced to present val ue.

(g) The defendant shall pay all the costs of the
arbitration proceeding and the fees of all the arbitrators
other than the administrative |aw judge.

(h) Each defendant who subnits to arbitration under
this section shall be jointly and severally liable for al
danmages assessed pursuant to this section

(i) The defendant's obligation to pay the claimant's
damages shall be for the purpose of arbitration under this
section only. A defendant's or claimant's offer to arbitrate
shal |l not be used in evidence or in argument during any
subsequent litigation of the claimfollowi ng the rejection
t her eof .

(j) The fact of mmking or accepting an offer to
arbitrate shall not be admissible as evidence of liability in
any collateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be nade
to each defendant agai nst whomthe cl ai rant has made a cl ai m
Any offer by a defendant to arbitrate nust be nade to each
clai mant who has joined in the notice of intent to initiate
litigation, as provided in s. 766.106. A defendant who
rejects a claimant's offer to arbitrate shall be subject to
the provisions of s. 766.209(3). A clainmant who rejects a
defendant's offer to arbitrate shall be subject to the
provi sions of s. 766.209(4).

(1) The hearing shall be conducted by all of the
arbitrators, but a majority nmay determ ne any question of fact
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and render a final decision. The chief arbitrator shal
decide all evidentiary nmatters.

The provisions of this subsection shall not preclude
settlenment at any tine by nutual agreement of the parti es.

Section 66. Subsection (4) is added to section
768.041, Florida Statutes, to read

768. 041 Rel ease or covenant not to sue.--

(4)(a) At trial pursuant to a suit filed under chapter

766, or at trial pursuant to s. 766.209, if any defendant

shows the court that the plaintiff, or his or her |lega

representative, has delivered a witten rel ease or covenant

not to sue to any person in partial satisfaction of the

damages sued for, the court shall set off this amount fromthe

total anount of the danmmges set forth in the verdict and

before entry of the final judgnent.

(b) The anpbunt of the setoff pursuant to this

subsection shall include all suns received by the plaintiff,

i ncl udi ng econoni ¢ and nonecononi ¢ danages, costs, and

attorney's fees.

Section 67. Paragraph (c) of subsection (2) of section
768.13, Florida Statutes, is anmended to read:

768.13 Good Samaritan Act; imunity fromcivil
liability.--

(2)

(c)1. Any health care practitioner as defined in s.
456.001(4) who is in a hospital attending to a patient of his
or her practice or for business or personal reasons unrel ated

to direct patient care, and who voluntarily responds to

provide care or treatnent to a patient with whomat that tine

the practitioner does not have a then-existing health care
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pati ent - physi ci an rel ati onshi p, and when such care or

treatnent is necessitated by a sudden or unexpected situation

or by an occurrence that denmands i medi ate nedical attention

shall not be held liable for any civil danages as a result of

any act or onmission relative to that care or treatnent, unless

that care or treatnent is proven to anount to conduct that is

willful and wanton and would likely result ininjury so as to

affect the life or health of another

2. The immnity provided by this paragraph does not

apply to damages as a result of any act or omi ssion of

providing nedical care or treatnent unrelated to the origina

situati on that denmanded i nmedi ate nedical attention

3. For purposes of this paragraph, the Legislature's

intent is to encourage health care practitioners to provide

necessary energency care to all persons w thout fear of

litigation as described in this paragraph

Section 68. Section 768.77, Florida Statutes, is
amended to read:
768.77 Iltem zed verdict. --
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(1) Except as provided in subsection (2),in any

action to which this part applies in which the trier of fact
determines that liability exists on the part of the defendant,
the trier of fact shall, as a part of the verdict, itenize the
anounts to be awarded to the claimant into the foll ow ng
cat egori es of danmges:

(a) ) Amounts intended to conpensate the clainmant for
economnm ¢ | osses;

(b) 2y Amounts intended to conpensate the clainmant for
noneconom ¢ | osses; and

(c) 3y Amounts awarded to the claimant for punitive
damages, if applicable.

(2) In any action for danages based on personal injury

or wongful death arising out of nedical nal practice, whether

in tort or contract, to which this part applies in which the

trier of fact determines that liability exists on the part of

the defendant, the trier of fact shall, as a part of the

verdict, item ze the anobunts to be awarded to the cl ai mant

into the foll owi ng categories of danages:

(a) Anopunts intended to conpensate the claimant for

1. Past econonic |osses; and

2. Future econonic |osses, not reduced to present

val ue, and the nunber of years or part thereof which the award

is intended to cover;

(b) Anpunts intended to conpensate the claimant for

1. Past noneconom c | osses; and

2. Future nonecononic |osses and the nunber of years

or part thereof which the award is intended to cover; and

(c) Anpunts awarded to the claimant for punitive

damages, if applicable.

144

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

CS for SB 2-B First Engrossed

Section 69. Subsection (5) of section 768.81, Florida
Statutes, is anended to read:
768.81 Conparative fault.--

(5) Notwithstandi ng any provision of anything—+n | aw
to the contrary, in an action for damages for personal injury

or wongful death arising out of nmedical nal practice, whether
in contract or tort, the trier of fact shall apportion the

total fault only anong the claimant and all the joint

tortfeasors who are parties to the action when the case is

submitted to the jury for deliberation and rendition of the
ver di ct when—an—apportiontrent—of—damages—pursuant—to—this
. . L I " I N ot w .
07— t4 b e . I "
hebasi ey I . o I I
bty

Section 70. Nothing in this act constitutes a waiver

of sovereign inmmunity under section 768.28, Florida Statutes,

or contravenes the abrogation of joint and several liability

contained in section 766.112, Florida Statutes.

Section 71. The Ofice of Program Policy Anal ysis and

Governnent Accountability and the Ofice of the Auditor

Ceneral nust jointly conduct an audit of the Departnent of

Health's health care practitioner disciplinary process and

closed clainms that are filed with the departnent under section
627.912, Florida Statutes. The Ofice of Program Policy
Anal ysis and Governnent Accountability and the Ofice of the

Audi tor Ceneral shall submit a report to the Legislature by
January 1, 2004.

Section 72. Section 1004.08, Florida Statutes, is
created to read
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1 1004.08 Patient safety instructiona
2| requirenents.--Each public school, college, and university
3| that offers degrees in nedicine, nursing, or allied health
4 | shall include in the curricula applicable to such degrees
5| material on patient safety, including patient safety
6| inprovenent. Materials shall include, but need not be linmted
7| to, effective comunication and teamwrk; epidemni ol ogy of
8| patient injuries and nedical errors; nedical injuries;
9| vigilance, attention and fatigue; checklists and i nspections;
10 | autonation, technol ogi cal, and conputer support; psychol ogica
11| factors in human error; and reporting systens.
12 Section 73. Section 1005.07, Florida Statutes, is
13 | created to read:
14 1005.07 Patient safety instructiona
15| requirenents. --Each private school, college, and university
16 | that offers degrees in nedicine, nursing, and allied health
17 | shall include in the curricula applicable to such degrees
18 | material on patient safety, including patient safety
19 | i nprovenent. Materials shall include, but need not be linited
20| to, effective conmunication and teamwrKk; epidem ol ogy of
21| patient injuries and nedical errors; nedical injuries;
22 | vigilance, attention and fatigue; checklists and inspections;
23 | automation, technol ogi cal, and conputer support; psychol ogica
24 | factors in human error; and reporting systens.
25 Section 74. Paragraph (c) of subsection (2) of section
26 | 1006.20, Florida Statutes, as anmended by section 2 of chapter
27 | 2003-129, Laws of Florida, is anended to read:
28 1006.20 Athletics in public K-12 schoals. --
29 (2) ADOCPTI ON OF BYLAWS. - -
30 (c) The organization shall adopt bylaws that require
31| all students participating in interscholastic athletic
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conpetition or who are candidates for an interscholastic
athletic teamto satisfactorily pass a nedical evaluation each
year prior to participating in interscholastic athletic
conpetition or engaging in any practice, tryout, workout, or
ot her physical activity associated with the student's

candi dacy for an interscholastic athletic team Such nedi cal
eval uation can only be administered by a practitioner |icensed
under the provisions of chapter 458, chapter 459, chapter 460,
or s. 464.012, and in good standing with the practitioner's
regul atory board. The byl aws shall establish requirenents for
eliciting a student's nedical history and perfornming the

nedi cal eval uation required under this paragraph, which shal

i nclude a physical assessnent of the student's physica
capabilities to participate in interscholastic athletic
conpetition as contained in a uniform preparticipation

physi cal eval uation and history form The evaluation form
shal | incorporate the recomendati ons of the Anerican Heart

Associ ation for participation cardi ovascul ar screeni ng and

shal |l provide a place for the signature of the practitioner
perforning the evaluation with an attestation that each

exam nati on procedure |listed on the formwas perforned by the
practitioner or by sonmeone under the direct supervision of the
practitioner. The formshall also contain a place for the
practitioner to indicate if a referral to another practitioner
was made in lieu of conpletion of a certain exanination
procedure. The formshall provide a place for the practitioner
to whom the student was referred to conpl ete the renaining
sections and attest to that portion of the examination. The
preparticipation physical evaluation form shall advise
students to conplete a cardi ovascul ar assessnent and shal

i nclude information concerning alternative cardi ovascul ar
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eval uation and di agnostic tests. Practitioners—adnmn-stering

eonpetition—Resul ts of such nedical eval uation nust be
provided to the school. No student shall be eligible to
participate in any interscholastic athletic conpetition or
engage in any practice, tryout, workout, or other physical
activity associated with the student's candidacy for an
i nterschol astic athletic teamuntil the results of the nedica
eval uati on etearingthe—student—for—partiecipation has been
recei ved and approved by the school

Section 75. No later than Septenber 1, 2003, the
Departnent of Health shall convene a workgroup to study the

current healthcare practitioner disciplinary process. The

wor kgroup shall include a representative of the Adm nistrative

Law section of The Florida Bar, a representative of the Health

Law section of The Florida Bar, a representative of the

Fl ori da Medical Association, a representative of the Florida

Ost eopat hi ¢ Medi cal Association, a representative of the

Fl ori da Dental Associ ation, a nenber of the Florida Board of

Medi ci ne who has served on the probabl e cause panel, a nenber
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1| of the Board of Osteopathic Medicine who has served on the

2 | probabl e cause panel, and a nenber of the Board of Dentistry
3 | who has served on the probabl e cause panel. The workgroup

4 | shall also include one consuner nenber of the Board of

5| Medici ne. The Departnent of Health shall present the findings
6 | and recommendati ons to the Governor, the President of the

7 | Senate, and the Speaker of the House of Representatives no

8| later than January 1, 2004. The sponsoring organi zati ons shal
9 | assune the costs of their representative

10 Section 76. Section 766.1065, Florida Statutes, is

11 | created to read:

12 766. 1065 Mandatory presuit investigation.--

13 (1) Wthin 30 days after service of the presuit notice
14 ) of intent to initiate nmedical nalpractice litigation, each

15| party shall provide to all other parties all nedical

16 | hospital, health care, and enpl oynent records concerning the
17 | clainmant in the disclosing party's possession, custody, or

18 | control, and the disclosing party shall affirmatively certify
19 in witing that such records constitute all records in that
20 | party's possession, custody, or control of that the party has
21| no nedical, hospital, health care, or enploynent records
22 | concerning the cl ai mant.
23 (2) Wthin 60 days after service of the presuit notice
24 | of intent to initiate nedical malpractice litigation, al
25| parties nust be nade available for a sworn deposition. A
26 | deposition taken pursuant to this section may not be used in
27 | any civil action for any purpose by any party.
28 (3) Wthin 90 days after service of the presuit notice
29| of intent to initiate nedical malpractice litigation, al
30| parties nust attend in-person mandatory nediation in
31| accordance with s. 44.102, if binding arbitration under s.
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766. 106 or s. 766.207 has not been agreed to by the parti es.
The Florida Rules of CGivil Procedure shall apply to such

nedi ati on.
(4) |If the parties declare an inpasse during the

mandat ory nediation, and if the plaintiff or the defendants so

request within 10 days of the inpasse, via certified mail to

O fice of Presuit Screening Administration for a presuit

screeni ng panel, then the Ofice of Presuit Screening

Adm ni stration shall convene such a panel pursuant to s.

766. 1066. Notwi t hst andi ng any other provision of law, the

parties nay stipulate to waive any proceedi ngs under this

secti on.

Section 77. Section 766.1066, Florida Statutes, is
created to read

766. 1066 O fice of Presuit Screening Adm nistration
presuit screening panels. --

(1)(a) There is created within the Departnent of

Health, the Ofice of Presuit Screening Adninistration. The

departnent shall provide adnministrative support and service to

the office to the extent requested by the director. The office

is not subject to any control, supervision, or direction hy

the departnent, including, but not linmted to, personnel

purchasi ng, transactions involving real or personal property,

and budgetary matters. The director of the office shall be

appoi nted by the Governor and the Cabi net.
(b) The office shall, by Septenber 1, 2003, devel op
and nmmi ntain a database of physicians, attorneys, and

consuners available to serve as nenbers of presuit screening

panel s.
(c) The Departnent of Health shall request the
rel evant regulatory boards to assist the office in devel oping

150

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

CS for SB 2-B First Engrossed

t he database. The office shall request the assistance of The

Fl orida Bar in devel opi ng the dat abase.

(d) Funding for the office's general expenses shal

cone froma service charge equal to 0.5 percent of the fina

judgnent or arbitration award in each nedical nal practice

liability case in this state. All parties in such nmal practice

actions shall in equal parts pay the service charge at the

time proceeds froma final judgnent or an arbitration award

are initially disbursed. Such charge shall be collected by the

clerk of the circuit court in the county where the fina

judgnent is entered or the arbitration award is nade. The

clerk shall remt the service charges to the Departnent of

Revenue for deposit into the Departnent of Health

Adm ni strative Trust Fund. The Departnent of Revenue shal

adopt rules to administer the service charge.

(e)1. A person may not be required to serve on a

presuit screening panel for nore than 2 days.

2. A person on a panel shall designate in advance any

time period during which he or she will not be available to

serve.
3. Wien a plaintiff requests a hearing before a panel

the office shall randomy sel ect nenbers for a panel from

avail abl e persons in the appropriate categories who have not

served on a panel in the past 12 nonths. If there are no other

potential panelists available, a panelist nmay be asked to

serve on anot her panel within 12 nonths.

(4) The office shall establish a panel no later than

15 days after the receipt of the request for hearing. The

office shall set a hearing no |later than 30 days after the

recei pt of the request for hearing.

151

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

CS for SB 2-B First Engrossed

(f) Panel nenbers shall receive rei nbursenent fromthe

office for their travel expenses.

(g) A physician who serves on a panel

1. Shall receive credit for 20 hours of continuing

nmedi cal education for such service;

2. Must reside and practice at least 50 nmles fromthe

| ocation where the all eged injury occurred,

3. Must have had no nore than two judgnents for

nedi cal nal practice liability against himor her within the

preceding 5 years and no nore than 10 cl ai ns of nedica

mal practice filed against himor her within the preceding 3

years.
4., Mist hold an active license in good standing in

this state and nust have been in active practice within the

5-year period prior to selection.

A physician who fails to attend the desi gnated panel hearing

on two separate occasions shall be reported to his or her

regul atory board for discipline and may not receive certified

nedi cal education credit for participation on the panel

(h) An attorney who serves on a panel

1. Should receive credit for 20 hours of continuing

| egal education and credit towards pro bono requirenents for

such service. The Legislature requests that the Suprene Court

adopt rules to inplenent this provision

2. Must reside and practice at least 50 nmles fromthe

| ocation where the all eged injury occurred;

3. Muist have had no judgnents for filing a frivol ous

lawsuit within the preceding 5 years;

4, Mist hold an active license to practice lawin this

state and have held an active license in good standing for at

| east 5 years; and
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5. Must be a board-certified civil trial |awer

An attorney who fails to attend the desi gnated panel hearing

on two separate occasions shall be reported to The Florida

Bar .

(2)(a) A presuit screening panel shall be conposed of

five persons, including:

1. Two physicians who are board-certified in the sane

specialty as the defendant;

2. Two attorneys; and

3. One certified nediator obtained froma |i st

provided by the Oerk of the Court in the Judicial circuit

where a prospective defendant physician resides. The nedi at or

shal|l serve as the presiding officer of the panel

(b) If there is nore than one physician defendant, the

plaintiff shall designate the subject areas in which both

physi ci an nenbers of the panel nust be board-certified.

(c) A panel nenber who knowingly has a conflict of

interest or potential conflict of interest nmust disclose it

prior to the hearing. The office nust replace the conflicted

panel nenber with a panel nmenber fromthe sane category as the

menber renoved because of a conflict of interest. Failure of a

panel nenber to report a conflict of interest shall result in

di smissal fromthe panel and fromfurther service. A physician

nenber who does not report a conflict of interest shall also

be reported to his or her regulatory board for disciplinary

action. An attorney nenber who does not report a conflict of

interest shall be reported to the Florida Bar and the office

is to request disciplinary action be taken agai nst the

attorney.
(d) The office shall provide administrative support to

t he panel
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(3) The plaintiff shall be allowed 8 hours to present

his or her case. Al defendants shall be allowed a total of 8

hours collectively to present their case, and a hearing nay

not exceed a total of 16 hours; however, the panel may hear a

case over the course of 2 cal endar days

(4)(a) In addition to any other infornmation that nay

be di scl osed under this section and no |ater than two weeks

prior to the hearing of the screening panel, the clai mant

shal|l provide to the panel and opposing parties a detail ed

report, supported by one or nore verified witten nedica

expert opinion reports fromnedical experts as defined in this

chapter, including a detail ed description of the expert

witness's qualifications, the precise nature of the witness's

opi ni ons regardi ng each instance in which each defendant is

al l eged to breached the prevailing professional standard of

care, and a description of the factual basis for each such

opi ni on of negligence. The report shall also include a

description of all el enents of danmges cl ai ned.

(b) In addition to any other infornmation that may be

di scl osed under this section and no |ater than one week pri or

to the hearing of the screening panel, each defendant shal

provide to the panel and opposing parties a detailed report,

supported by one or nore verified witten nedical expert

opi nion reports from nedi cal experts as defined in this

chapter, including a detail ed description of the expert

witness's qualifications, the precise nature of the witness's

opi nions and a description of the factual basis for each such

opinion. If a party fails to conply with the requirenents of

this section without good cause, the court upon notion shal

i npose sanctions, including as award of attorney's fees and

ot her costs, against the party failing to conply.
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(5) Al docunentary evidence of a type commonly relied

upon by reasonably prudent persons in the conduct of their

affairs i s adm ssi ble, whether or not such evidence woul d be

admissible in a trial. The panel nmay proceed with the hearing

and shall render an opinion upon the evidence produced,

notwi thstanding the failure of a party to appear

(6) A panel shall, by a mpjority vote for each

def endant, deterni ne whet her reasonabl e grounds exists to

support a claimof nedical negligence. The findings of the

panel are not final agency action for purposes of chapter 120.

(7) Panel nenbers are immune fromcivil liability for

al | communi cations, findings, opinions, and concl usi ons nade

in the course and scope of duties prescribed by this section

to the extent provided in s. 768. 28.

(8) Unless excluded by the judge for good cause shown,

t he proceedi ngs and findings of a presuit screening pane

shal | be discoverable and adm ssible in any subsequent trial

arising out of the claim and the nenbers of the panel may be

deposed and called to testify at trial. |If the panel's

findings, or any testinony or evidence related to the panel's

findings or proceedings, are admtted into evidence, the court

shall instruct the jury that the findings are not binding and

shal|l be considered by the jury equally with all other

evi dence presented at trial

(9) The statute of limtations as to all potential

defendants shall be tolled fromthe date that any party serves

upon the Ofice of Presuit Screening Administration the

request for a nedical review panel until the date that the

plaintiff receives the panel's findings. These tolling

provisions shall be in addition to any other tolling

provi si on.
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(10) Upon the plaintiff receipt of the presuit

screeni ng panel's deternmination, the plaintiff has 60 days or

the remai nder of the period of the statute of limtations,

whi chever period is greater, in which to file suit.

(11) The Adninistration Conm ssion shall adopt rul es

to adm ni ster this section.

(12) This section is repealed effective Septenber 1,

2006, but shall continue to apply with respect to incidents

that occur prior to that date.
Section 78. Section 624.156, Florida Statutes, is
created to read

624.156 Applicability of consuner protection laws to

t he busi ness of insurance.--

(1) Notwithstandi ng any provision of lawto the

contrary, the business of insurance shall be subject to the

laws of this state applicable to any other business,
including, but not limted to, the Florida Cvil Ri ghts Act of
1992 set forth in part | of chapter 760, the Florida Antitrust
Act of 1980 set forth in chapter 542, the Florida Deceptive
and Unfair Trade Practices Act set forth in part Il of chapter

501, and the consuner protection provisions contained in

chapter 540. The protections afforded consuners by chapters

501, 540, 542, and 760 shall apply to insurance consuners.

(2) Nothing in this section shall be construed to

prohi bit:
(a) Any agreenent to collect, conpile, and di ssem nate

hi storical data on paid clainms or reserves for reported

cl ai ns, provided such data is contenporaneously transnmitted to

the Ofice of Insurance Regul ati on and nade avail able for

public inspection.
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1 (b) Participation in any joint arrangenent established

2| by law or the Ofice of Insurance Regulation to assure

3| availability of insurance.

4 (c) Any agent or broker, representing one or nore

5]insurers, fromobtaining fromany insurer such agent or broker

6| represents information relative to the preniumfor any policy

7] or risk to be underwitten by that insurer

8 (d) Any agent or broker fromdisclosing to an insurer

9| the agent or broker represents any quoted rate or charge

10 | offered by another insurer represented by that agent or broker

11| for the purpose of negotiating a lower rate, charge, or term

12 | fromthe insurer to whomthe disclosure is made.

13 (e) Any agents, brokers, or insurers fromusing, or

14 | participating with nmultiple insurers or reinsurers for

15| underwiting, a single risk or group of risks.

16 Section 79. Subsection (7) of section 456.013, Florida

17 | Statutes, is anended to read:

18 456. 013 Departnent; general |icensing provisions.--

19 (7) The boards, or the departnent when there is no

20 | board, shall require the conpletion of a 2-hour course

21 | relating to prevention of nedical errors as part of the

22 | licensure and renewal process. The 2-hour course shall count

23 | towards the total nunber of continuing education hours

24 | required for the profession. The course shall be approved by

25| the board or departnent, as appropriate, and shall include a

26 | study of root-cause analysis, error reduction and prevention

27 | and patient safety. If the course is being offered by a

28 | facility licensed pursuant to chapter 395 for its enpl oyees,

29 | the board nmay approve up to 1 hour of the 2-hour course to be

30| specifically related to error reduction and prevention net hods

31| used in that facility. The Board of Medicine and the Board of
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Osteopathic Medicine shall also require as a condition of

licensure and |license renewal that each physician and

physi ci an assi stant conpl ete a 2-hour board-approved

conti nuing education course relating to the five nost

m sdi agnosed conditions, as deternined by the board, during

the previous biennium This continuing education course shal

count towards the total nunber of continuing education hours

required for those physicians and physici an assi stants.

Section 80. Paragraph (a) of subsection (3) of section
766.209, Florida Statutes, is anended to read:

766. 209 Effects of failure to offer or accept
voluntary binding arbitration.--

(3) If the defendant refuses a claimant's offer of
vol untary binding arbitration

(a) The claimshall proceed to trial wthout
Htation—oen—darages, and the clai mant, upon provi ng nedica
negl i gence, shall be entitled to recover prejudgnent interest,
and reasonable attorney's fees up to 25 percent of the award
reduced to present val ue.

Section 81. Seven positions are authorized and the sum

of $454,766 is appropriated fromthe General Revenue Fund to

the Departnent of Health, Ofice of Presuit Screening

Adm nistration, to inplenent the provisions of this act for
t he 2003-2004 fiscal year

Section 82. The sum of $687,786 is appropriated from
the Medical Quality Assurance Trust Fund to the Departnment of
Heal th, and seven positions are authorized, for the purpose of

i mplemrenting this act during the 2003-2004 fiscal year. The

sum of $452,122 is appropriated fromthe General Revenue Fund

to the Agency for Health Care Adninistration, and five
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positions are authorized, for the purpose of inplenenting this
act during the 2003-2004 fiscal year
Section 83. The sum of $2,150,000 is appropriated from

the | nsurance Regul atory Trust Fund in the Departnent of

Financial Services to the Ofice of Insurance Regul ation for

t he purpose of inplenenting this act during the 2003- 2004

fiscal year.

Section 84. |If any law that is anended by this act was

al so anended by a | aw enacted at the 2003 Regul ar Sessi on or

2003 Special Session A of the Legislature, such |laws shall be

construed as if they had been enacted during the sane session

of the Legislature, and full effect should be given to each if

that is possible.

Section 85. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severabl e.

Section 86. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2003, or upon
beconing a | aw, whichever occurs |ater, and shall apply
retroactively to July 1, 2003, with respect to any action
arising froma nedical nmalpractice claiminitiated by a notice
of intent to litigate received by a potential defendant in a
nedi cal nal practice case on or after that date
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