Florida Senate - 2004 CS for SB 1064

By the Committee on Health, Aging, and Long-Term Care; and
Senat ors Saunders, Aronberg and Fasano

317-1972-04
1 A bill to be entitled
2 An act relating to Medicaid; anmending s. 16.56,
3 F.S.; adding crimnal violations of s. 409.920
4 or s. 409.9201, F.S., to the list of specified
5 crinmes within the jurisdiction of the Ofice of
6 St at ewi de Prosecution; anending s. 400. 408,
7 F.S.; including the Medicaid Fraud Control Unit
8 of the Department of Legal Affairs in the
9 Agency for Health Care Adnministration's | oca
10 coordi nati ng workgroups for identifying
11 unlicensed assisted living facilities; anmending
12 s. 400.434, F.S.; giving the Medicaid Fraud
13 Control Unit of the Departnent of Legal Affairs
14 the authority to enter and inspect facilities
15 Iicensed under part Il of ch. 400, F.S.
16 anmending s. 409.912, F.S.; giving the Agency
17 for Health Care Adnministration the authority to
18 require a confirmation or second physician's
19 opi ni on of the correct diagnosis before
20 aut hori zi ng paynment for nedical treatnent;
21 aut hori zing the Agency for Health Care
22 Adm ni stration to i npose nandatory enrol | nment
23 i n drug-therapy-nmanagenent or
24 di sease- managenent prograns for certain
25 categories of recipients; requiring that the
26 Agency for Health Care Adnministration and the
27 Drug Uilization Review Board consult with the
28 Departnent of Health; allow ng termination of
29 certain practitioners fromthe Medicaid
30 program providing that Medicaid recipients may
31 be mandated to participate in a provider
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1 | ock-in program anending s. 409.913, F.S.

2 providing specified conditions for providers to
3 neet in order to subnmit clains to the Medicaid
4 program providing that clainms nay be denied if
5 not properly submtted; providing that the

6 agency may seek any renedy under lawif a

7 provider subnits specified false or erroneous

8 cl ai ns; providing that suspension or

9 term nation precludes participation in the

10 Medi caid program providing that the agency is
11 required to report administrative sanctions to
12 licensing authorities for certain violations

13 providing that the agency may wi thhold paynent
14 to a provider under certain circunstances;

15 providing that the agency may deny paynents to
16 term nated or suspended providers; authorizing
17 the agency to inplenent amesty prograns for

18 providers to voluntarily repay overpaynents;

19 aut hori zi ng the agency to adopt rul es;
20 providing for limting, restricting, or
21 suspendi ng Medicaid eligibility of Medicaid
22 reci pients convicted of certain crines or
23 of fenses; authorizing the agency and the
24 Medi caid Fraud Control Unit of the Departnment
25 of Legal Affairs to review non-Medicaid-rel ated
26 records in order to determ ne reconciliation of
27 a provider's records; authorizing the agency
28 head or designee to limt, restrict, or suspend
29 Medicaid eligibility for a period not to exceed
30 1 year if arecipient is convicted of a federa
31 health care crine; authorizing the Agency for
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1 Health Care Administration to lint the nunber
2 of certain types of prescription clains

3 subm tted by pharmacy providers; requiring the
4 agency to limt the allowabl e anbunt of certain
5 types of prescriptions under specified

6 ci rcunstances; anending s. 409.9131, F.S.

7 redefining the term"peer review'; providing

8 for peer review for purposes of determning a

9 potential overpaynent if the nedical necessity
10 or quality of care is evaluated; requiring an
11 addi tional statenent on Medicaid cost reports
12 certifying that Medicaid providers are famliar
13 with the aws and regul ati ons regarding the

14 provi sion of health care services under the

15 Medi caid program anending s. 409.920, F.S.

16 redefining the term "know ngly" to include

17 "Willfully" or "willful"; making it unlawful to
18 knowi ngly use or endeavor to use a Medicaid

19 provider's or a Medicaid recipient's
20 i dentification nunber or cause to be nmade, or
21 aid and abet in the naking of, a claimfor
22 items or services that are not authorized to be
23 rei mbursed under the Medicaid program defining
24 the term"paid for"; expanding the authority of
25 the Attorney General to exam ne patient
26 records; creating s. 409.9201, F.S.; providing
27 definitions; providing that a person who
28 knowi ngly sells or attenpts to sell |egend
29 drugs obtai ned through the Medi caid program
30 commits a felony; providing that a person who
31 knowi ngly purchases or attenpts to purchase
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1 | egend drugs obtai ned through the Medicaid

2 program and i ntended for the use of another

3 commits a felony; providing that a person who
4 knowi ngly nakes or conspires to nake fal se

5 representations for the purpose of obtaining

6 goods or services fromthe Medicaid program

7 commits a felony; providing specified crimna
8 penal ti es depending on the value of the | egend
9 drugs or goods or services obtained fromthe
10 Medi caid program anending s. 456.072, F.S.

11 provi di ng an additional ground under which a
12 health care practitioner who prescribes

13 nmedi ci nal drugs or controlled substances may be
14 subj ect to discipline by the Departnent of

15 Heal th or the appropriate board having

16 jurisdiction over the health care practitioner
17 aut hori zing the Departnent of Health to

18 initiate a disciplinary investigation of

19 prescribing practitioners under specified

20 ci rcunstances; anending s. 465.188, F.S.

21 deleting the requirenent that the Agency for
22 Health Care Administration give pharnacists at
23 | east 1 week's notice prior to an audit;

24 speci fying an effective date for certain audit
25 Criteria; creating s. 812.0191, F.S.; providing
26 definitions; providing that a person who

27 traffics in property paid for in whole or in
28 part by the Medicaid program or who know ngly
29 finances, directs, or traffics in such

30 property, conmits a felony; providing specified
31 crimnal penalties depending on the val ue of
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the property; anending s. 895.02, F.S.; adding
Medi caid recipient fraud to the definition of
the term"racketeering activity"; anendi ng s.
905.34, F.S.; adding any crimnal violation of
s. 409.920 or s. 409.9201, F.S., to the list of
crimes within the jurisdiction of the statew de
grand jury; amending s. 932.701, F.S.

expandi ng the definition of "contraband
article"; amending s. 932.7055, F.S.; requiring
that proceeds coll ected under the Florida
Contraband Forfeiture Act be deposited in the
Agency for Health Care Adnministration's Gants
and Donations Trust Fund; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 16.56, Florida
Statutes, is anended to read:

16.56 O fice of Statew de Prosecution.--

(1) There is created in the Departnent of Lega
Affairs an Ofice of Statewi de Prosecution. The office shal
be a separate "budget entity" as that termis defined in
chapter 216. The office may:

(a) Investigate and prosecute the offenses of:

1. Bribery, burglary, crimnal usury, extortion
ganbl i ng, kidnapping, |arceny, nurder, prostitution, perjury,
robbery, carjacking, and hone-invasi on robbery;

2. Any crinme involving narcotic or other dangerous
dr ugs;
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3. Any violation of the provisions of the Florida Rl CO
(Racket eer I nfluenced and Corrupt O ganization) Act, including
any offense listed in the definition of racketeering activity
ins. 895.02(1)(a), providing such |isted offense is
i nvestigated in connection with a violation of s. 895.03 and
is charged in a separate count of an information or indictnent
containing a count charging a violation of s. 895.03, the
prosecution of which |isted offense may conti nue i ndependently
if the prosecution of the violation of s. 895.03 is term nated
for any reason;

4. Any violation of the provisions of the Florida
Anti - Fenci ng Act;

5. Any violation of the provisions of the Florida
Antitrust Act of 1980, as anended;

6. Any crine involving, or resulting in, fraud or
deceit upon any person

7. Any violation of s. 847.0135, relating to conputer
por nography and child exploitation prevention, or any offense
related to a violation of s. 847.0135;

8. Any violation of the provisions of chapter 815; o+

9. Any crimnal violation of part | of chapter 499; or

10. Any crinminal violation of s. 409.920 or s.
409. 9201.

or any attenpt, solicitation, or conspiracy to conmit any of
the crines specifically enunerated above. The office shal
have such power only when any such offense is occurring, or
has occurred, in tw or nore judicial circuits as part of a
rel ated transaction, or when any such offense is connected
with an organi zed crininal conspiracy affecting two or nore
judicial circuits.
6
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1 (b) Upon request, cooperate with and assist state

2| attorneys and state and local |aw enforcenment officials in

3| their efforts against organi zed cri nmes.

4 (c) Request and receive fromany departnent, division
5| board, bureau, conmission, or other agency of the state, or of
6 | any political subdivision thereof, cooperation and assi stance
7]1in the perfornmance of its duties.

8 Section 2. Paragraph (i) of subsection (1) of section
9| 400.408, Florida Statutes, is anended to read:

10 400.408 Unlicensed facilities; referral of person for
11 | residency to unlicensed facility; penalties; verification of
12 | licensure status.--

13 (1)

14 (i) Each field office of the Agency for Health Care
15| Adninistration shall establish a |ocal coordinating workgroup
16 | which includes representatives of |ocal |aw enforcenent

17 | agencies, state attorneys, the Medicaid Fraud Control Unit of
18 | the Departnent of Legal Affairs,local fire authorities, the
19 | Departnent of Children and Fanily Services, the district

20| l ong-term care onbudsnman council, and the district human

21 | rights advocacy conmittee to assist in identifying the

22 | operation of unlicensed facilities and to devel op and

23 | inplenent a plan to ensure effective enforcenent of state | aws
24 | relating to such facilities. The workgroup shall report its
25| findings, actions, and recommendati ons seniannually to the

26 | Director of Health Facility Regul ati on of the agency.

27 Section 3. Section 400.434, Florida Statutes, is

28 | anended to read:

29 400.434 Right of entry and inspection.--Any duly

30 | designated officer or enployee of the departnment, the

31| Department of Children and Family Services, the agency, the
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Medi caid Fraud Control Unit of the Departnment of Legal
Affairs,the state or local fire marshal, or a nenber of the

state or local long-termcare onbudsman council shall have the
right to enter unannounced upon and into the prenises of any
facility licensed pursuant to this part in order to deternine
the state of conpliance with the provisions of this part and
of rules or standards in force pursuant thereto. The right of
entry and inspection shall also extend to any premnmi ses which
t he agency has reason to believe is being operated or
mai ntained as a facility without a |icense; but no such entry
or inspection of any prenises may be nmade without the
perm ssion of the owner or person in charge thereof, unless a
warrant is first obtained fromthe circuit court authorizing
such entry. The warrant requirenent shall extend only to a
facility which the agency has reason to believe is being
operated or maintained as a facility without a |icense. Any
application for a license or renewal thereof nade pursuant to
this part shall constitute pernission for, and conplete
acqui escence in, any entry or inspection of the prem ses for
which the license is sought, in order to facilitate
verification of the information subnmitted on or in connection
with the application; to discover, investigate, and deternine
t he exi stence of abuse or neglect; or to elicit, receive,
respond to, and resolve conplaints. Any current valid |license
shal | constitute unconditional perm ssion for, and conplete
acqui escence in, any entry or inspection of the prenises by
aut hori zed personnel. The agency shall retain the right of
entry and inspection of facilities that have had a |icense
revoked or suspended within the previous 24 nonths, to ensure
that the facility is not operating unlawfully. However, before
entering the facility, a statenent of probable cause nust be
8
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1| filed with the director of the agency, who nust approve or

2 | di sapprove the action within 48 hours. Probabl e cause shal
3]linclude, but is not linmted to, evidence that the facility

4] holds itself out to the public as a provider of personal care
5| services or the receipt of a conplaint by the long-termcare
6 | onbudsman council about the facility. Data collected by the

7| state or local long-termcare onbudsnman councils or the state
8 | or I ocal advocacy councils may be used by the agency in

9| investigations involving violations of regulatory standards.
10 Section 4. Section 409.912, Florida Statutes, is

11 | anended to read:

12 409.912 Cost-effective purchasing of health care.--The
13 | agency shall purchase goods and services for Medicaid

14 | recipients in the nost cost-effective manner consistent with
15| the delivery of quality nmedical care. To ensure that nedica
16 | services are effectively utilized, the agency may, in any

17 | case, require a confirmation or second physician's opinion of
18 | the correct diagnosis before authorizing paynent for nedica
19 | treatnment. Such confirmation or second opinion shall be
20 | rendered in a nanner approved by the agency. The agency shal
21 | maxim ze the use of prepaid per capita and prepaid aggregate
22 | fixed-sum basis services when appropriate and ot her
23| alternative service delivery and rei nbursenent nethodol ogi es,
24 | including conpetitive bidding pursuant to s. 287.057, designed
25| to facilitate the cost-effective purchase of a case-nanaged
26 | conti nuum of care. The agency shall also require providers to
27 | minimze the exposure of recipients to the need for acute
28 | inpatient, custodial, and other institutional care and the
29 | i nappropriate or unnecessary use of high-cost services. The
30 | agency may mandat e estabtish prior authorization, drug therapy
31 | managenent, or di sease nmanagenent participation regui+rerents
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for certain popul ations of Medicaid beneficiaries, certain
drug cl asses, or particular drugs to prevent fraud, abuse,
overuse, and possi bl e dangerous drug interactions. The
Phar maceutical and Therapeutics Committee shall nake
reconmendations to the agency on drugs for which prior
authorization is required. The agency shall informthe
Phar maceutical and Therapeutics Committee of its decisions
regardi ng drugs subject to prior authorization

(1) The agency shall work with the Departnent of
Children and Family Services to ensure access of children and
famlies in the child protection systemto needed and
appropriate nental health and substance abuse services.

(2) The agency may enter into agreenents with
appropriate agents of other state agencies or of any agency of
t he Federal Governnment and accept such duties in respect to
social welfare or public aid as may be necessary to inplenent
the provisions of Title XIX of the Social Security Act and ss.
409. 901- 409. 920.

(3) The agency may contract with heal th nai ntenance
organi zations certified pursuant to part | of chapter 641 for
the provision of services to recipients.

(4) The agency may contract with:

(a) An entity that provides no prepaid health care
servi ces other than Medicaid services under contract with the
agency and which is owned and operated by a county, county
heal t h departnent, or county-owned and operated hospital to
provide health care services on a prepaid or fixed-sum basis
to recipients, which entity nmay provide such prepaid services
either directly or through arrangenments with other providers.
Such prepaid health care services entities nust be |icensed
under parts | and Il by January 1, 1998, and until then are
10
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exenpt fromthe provisions of part | of chapter 641. An entity
recogni zed under this paragraph which denonstrates to the
satisfaction of the Ofice of Insurance Regul ation of the
Fi nanci al Services Conmission that it is backed by the ful
faith and credit of the county in which it is |ocated may be
exenpted froms. 641.225

(b) An entity that is providing conprehensive
behavi oral health care services to certain Medicaid recipients
through a capitated, prepaid arrangenent pursuant to the
federal waiver provided for by s. 409.905(5). Such an entity
nmust be |icensed under chapter 624, chapter 636, or chapter
641 and nust possess the clinical systens and operationa
conpet ence to nmanage ri sk and provi de conprehensi ve behaviora
health care to Medicaid recipients. As used in this paragraph
the term "conprehensi ve behavioral health care services" neans
covered nental health and substance abuse treatnent services
that are available to Medicaid recipients. The secretary of
the Departnent of Children and Family Services shall approve
provi sions of procurenents related to children in the
departnment's care or custody prior to enrolling such children
in a prepaid behavioral health plan. Any contract awarded
under this paragraph nust be conpetitively procured. In
devel opi ng the behavioral health care prepaid plan procurenent
docunent, the agency shall ensure that the procurenent
docunent requires the contractor to develop and inplenent a
plan to ensure conpliance with s. 394.4574 rel ated to services
provided to residents of licensed assisted living facilities
that hold a linmted nental health |icense. The agency shal
seek federal approval to contract with a single entity neeting
these requirenents to provide conprehensive behavioral health
care services to all Medicaid recipients in an AHCA area. Each
11
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entity nust offer sufficient choice of providers inits
network to ensure recipient access to care and the opportunity
to select a provider with whomthey are satisfied. The network
shall include all public nental health hospitals. To ensure
uni npai red access to behavioral health care services by

Medi caid recipients, all contracts issued pursuant to this
par agraph shall require 80 percent of the capitation paid to
t he managed care plan, including health naintenance

organi zations, to be expended for the provision of behavioral
health care services. In the event the nanaged care pl an
expends | ess than 80 percent of the capitation paid pursuant
to this paragraph for the provision of behavioral health care
services, the difference shall be returned to the agency. The
agency shall provide the nmanaged care plan with a
certification letter indicating the anount of capitation paid
during each cal endar year for the provision of behaviora
health care services pursuant to this section. The agency nay
rei mburse for substance abuse treatnment services on a
fee-for-service basis until the agency finds that adequate
funds are available for capitated, prepaid arrangenents.

1. By January 1, 2001, the agency shall nodify the
contracts with the entities providing conprehensive inpatient
and outpatient nmental health care services to Medicaid
recipients in Hllsborough, Highlands, Hardee, Mnatee, and
Pol k Counties, to include substance abuse treatnent services.

2. By July 1, 2003, the agency and the Departnment of
Children and Family Services shall execute a witten agreenent
that requires coll aboration and joint devel opnent of al
policy, budgets, procurenent docunents, contracts, and
nonitoring plans that have an inpact on the state and Mdicaid
community nmental health and targeted case managenent prograns.
12
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3. By July 1, 2006, the agency and the Departnment of
Children and Family Services shall contract with nmanaged care
entities in each AHCA area except area 6 or arrange to provide
conpr ehensi ve inpatient and outpatient nental health and

subst ance abuse services through capitated prepaid
arrangenents to all Medicaid recipients who are eligible to
participate in such plans under federal |aw and regulation. In
AHCA areas where eligible individuals nunber |ess than

150, 000, the agency shall contract with a single nanaged care
pl an. The agency may contract with nore than one plan in AHCA
areas where the eligible popul ati on exceeds 150, 000. Contracts
awar ded pursuant to this section shall be conpetitively
procured. Both for-profit and not-for-profit corporations
shall be eligible to conpete.

4. By Cctober 1, 2003, the agency and the depart nent
shall submit a plan to the Governor, the President of the
Senate, and the Speaker of the House of Representatives which
provides for the full inplenentation of capitated prepaid
behavioral health care in all areas of the state. The plan
shal | i nclude provisions which ensure that children and
fam lies receiving foster care and other related services are
appropriately served and that these services assist the
communi ty-based care | ead agencies in neeting the goals and
outcones of the child welfare system The plan will be
devel oped with the participation of comunity-based | ead
agenci es, community alliances, sheriffs, and community
provi ders servi ng dependent children

a. Inplenentation shall begin in 2003 in those AHCA
areas of the state where the agency is able to establish
sufficient capitation rates.

13
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1 b. If the agency determ nes that the proposed

2| capitation rate in any area is insufficient to provide

3 | appropriate services, the agency may adjust the capitation

4| rate to ensure that care will be avail able. The agency and the
5| departnent nmay use existing general revenue to address any

6 | additional required match but may not over-obligate existing
7 | funds on an annualized basis.

8 C. Subject to any linmtations provided for in the

9 | General Appropriations Act, the agency, in conpliance with

10 | appropriate federal authorization, shall develop policies and
11 | procedures that allow for certification of |local and state

12 | funds.

13 5. Children residing in a statew de inpatient

14 | psychiatric program or in a Departnent of Juvenile Justice or
15| a Departnent of Children and Fanily Services residential

16 | program approved as a Medicai d behavi oral health overlay

17 | services provider shall not be included in a behavioral health
18 | care prepaid health plan pursuant to this paragraph

19 6. In converting to a prepaid systemof delivery, the
20 | agency shall in its procurenent document require an entity
21 | provi di ng conprehensi ve behavioral health care services to
22 | prevent the displacenent of indigent care patients by
23| enrollees in the Medicaid prepaid health plan providing
24 | behavioral health care services fromfacilities receiving
25| state funding to provide indigent behavioral health care, to
26 | facilities licensed under chapter 395 which do not receive
27 | state funding for indigent behavioral health care, or
28 | rei nburse the unsubsidized facility for the cost of behaviora
29 | health care provided to the displaced indigent care patient.
30 7. Traditional conmunity nental health providers under
31| contract with the Departnent of Children and Fam |y Services

14
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pursuant to part |1V of chapter 394, child welfare providers
under contract with the Departnment of Children and Famly
Services, and inpatient nental health providers |licensed
pursuant to chapter 395 nust be offered an opportunity to
accept or decline a contract to participate in any provider
network for prepaid behavioral health services.

(c) A federally qualified health center or an entity
owned by one or nore federally qualified health centers or an
entity owned by other nigrant and community health centers
recei ving non-Medicaid financial support fromthe Federa
Governnment to provide health care services on a prepaid or
fixed-sum basis to recipients. Such prepaid health care
services entity nust be |licensed under parts | and Il of
chapter 641, but shall be prohibited fromserving Medicaid
recipients on a prepaid basis, until such |icensure has been
obtai ned. However, such an entity is exenpt froms. 641.225
if the entity neets the requirenents specified in subsections
(15) and (16).

(d) A provider service network may be rei nbursed on a
fee-for-service or prepaid basis. A provider service network
which is reinbursed by the agency on a prepaid basis shall be
exenpt fromparts | and Il of chapter 641, but nust neet
appropriate financial reserve, quality assurance, and patient
rights requirenents as established by the agency. The agency
shall award contracts on a conpetitive bid basis and shal
sel ect bi dders based upon price and quality of care. Mdicaid
reci pients assigned to a denonstration project shall be chosen
equally fromthose who woul d ot herwi se have been assigned to
prepai d plans and Medi Pass. The agency is authorized to seek
federal Medicaid waivers as necessary to inplenent the
provi sions of this section.

15

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2004 CS for SB 1064
317-19

i 72-04

(e) An entity that provides conprehensi ve behavi ora
health care services to certain Medicaid recipients through an
adm ni strative services organi zati on agreenent. Such an entity
nmust possess the clinical systens and operational conpetence
to provide conprehensive health care to Medicaid recipients.
As used in this paragraph, the term "conprehensive behaviora
health care services" neans covered nental health and
substance abuse treatnent services that are available to

Medi caid recipients. Any contract awarded under this paragraph
nmust be conpetitively procured. The agency nust ensure that
Medi cai d recipients have avail abl e the choice of at |east two
managed care plans for their behavioral health care services.

(f) An entity that provides in-hone physician services
to test the cost-effectiveness of enhanced hone-based nedi ca
care to Medicaid recipients with degenerative neurol ogi ca
di seases and ot her diseases or disabling conditions associated
with high costs to Medicaid. The program shall be designed to
serve very disabl ed persons and to reduce Medicaid reinbursed
costs for inpatient, outpatient, and energency departnent
services. The agency shall contract with vendors on a
ri sk-sharing basis.

(g) Children's provider networks that provide care
coordi nati on and care nanagenent for Medicaid-eligible
pediatric patients, primary care, authorization of specialty
care, and other urgent and energency care through organi zed
providers designed to service Medicaid eligibles under age 18
and pediatric enmergency departnents' diversion prograns. The
networ ks shal |l provide after-hour operations, including
eveni ng and weekend hours, to pronote, when appropriate, the
use of the children's networks rather than hospital energency
depart nents.

16
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1 (h) An entity authorized in s. 430.205 to contract

2| with the agency and the Departnent of Elderly Affairs to

3| provide health care and social services on a prepaid or

4| fixed-sumbasis to elderly recipients. Such prepaid health

5] care services entities are exenpt fromthe provisions of part
6|1 of chapter 641 for the first 3 years of operation. An entity
7 | recogni zed under this paragraph that denonstrates to the

8 | satisfaction of the Ofice of Insurance Regulation that it is
9 | backed by the full faith and credit of one or nbre counties in
10 | which it operates may be exenpted froms. 641.225.

11 (i) A Children's Medical Services network, as defined
121 in s. 391.021

13 (5) By Cctober 1, 2003, the agency and the depart nent
14 | shall, to the extent feasible, develop a plan for inplenenting
15 | new Medi cai d procedure codes for energency and crisis care,

16 | supportive residential services, and other services designed
17 | to maxi m ze the use of Medicaid funds for Medicaid-eligible

18 | reci pients. The agency shall include in the agreenent

19 | devel oped pursuant to subsection (4) a provision that ensures
20| that the match requirenents for these new procedure codes are
21| nmet by certifying eligible general revenue or |ocal funds that
22 | are currently expended on these services by the departnent

23| with contracted al cohol, drug abuse, and nental health

24 | providers. The plan nust describe specific procedure codes to
25| be inplenented, a projection of the nunber of procedures to be
26 | delivered during fiscal year 2003-2004, and a fi nanci al

27 | anal ysis that describes the certified match procedures, and

28 | accountability nmechani sns, projects the earnings associated

29 | with these procedures, and describes the sources of state

30| match. This plan may not be inplenented in any part unti

31| approved by the Legislative Budget Conmission. If such

17
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approval has not occurred by Decenber 31, 2003, the plan shal
be subnitted for consideration by the 2004 Legi sl ature.

(6) The agency may contract with any public or private
entity otherwi se authorized by this section on a prepaid or
fi xed-sum basis for the provision of health care services to
recipients. An entity may provide prepaid services to
recipients, either directly or through arrangenents with other
entities, if each entity involved in providing services:

(a) |Is organized primarily for the purpose of
providing health care or other services of the type regularly
offered to Medicaid recipients;

(b) Ensures that services neet the standards set by
the agency for quality, appropriateness, and tineliness;

(c) Makes provisions satisfactory to the agency for
i nsol vency protection and ensures that neither enrolled
Medi caid recipients nor the agency will be liable for the
debts of the entity;

(d) Subnits to the agency, if a private entity, a
financial plan that the agency finds to be fiscally sound and
that provides for working capital in the formof cash or
equi val ent liquid assets excluding revenues from Medi cai d
prem um paynents equal to at least the first 3 nonths of
operating expenses or $200, 000, whichever is greater

(e) Furnishes evidence satisfactory to the agency of
adequate liability insurance coverage or an adequate plan of
self-insurance to respond to clains for injuries arising out
of the furnishing of health care

(f) Provides, through contract or otherw se, for
periodic review of its nedical facilities and services, as
required by the agency; and

18
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(g) Provides organi zational, operational, financial
and other information required by the agency.

(7) The agency may contract on a prepaid or fixed-sum
basis with any health insurer that:

(a) Pays for health care services provided to enrolled
Medi caid recipients in exchange for a prem um paynent paid by
t he agency;

(b) Assunes the underwiting risk; and

(c) |Is organized and licensed under applicable
provisions of the Florida |Insurance Code and is currently in
good standing with the Ofice of Insurance Regul ation

(8) The agency may contract on a prepaid or fixed-sum
basis with an excl usive provider organization to provide
health care services to Medicaid recipients provided that the
excl usi ve provider organi zation neets applicable nmanaged care
plan requirenents in this section, ss. 409.9122, 409.9123,
409. 9128, and 627.6472, and other applicable provisions of
| aw.

(9) The Agency for Health Care Admi nistration may
provi de cost-effective purchasing of chiropractic services on
a fee-for-service basis to Medicaid recipients through
arrangenents with a statewi de chiropractic preferred provider
organi zation incorporated in this state as a not-for-profit
corporation. The agency shall ensure that the benefit limts
and prior authorization requirenents in the current Medicaid
program shall apply to the services provided by the
chiropractic preferred provider organization

(10) The agency shall not contract on a prepaid or
fixed-sum basis for Medicaid services with an entity which
knows or reasonably should know that any officer, director
agent, nmanagi ng enpl oyee, or owner of stock or benefici al
19
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interest in excess of 5 percent common or preferred stock, or
the entity itself, has been found guilty of, regardl ess of

adj udi cation, or entered a plea of nolo contendere, or guilty,
t o:

(a) Fraud;

(b) Violation of federal or state antitrust statutes,
i ncludi ng those proscribing price fixing between conpetitors
and the allocation of custoners anong conpetitors;

(c) Commission of a felony involving enbezzl enent,
theft, forgery, incone tax evasion, bribery, falsification or
destruction of records, nmaking fal se statenents, receiving
stol en property, making false clainms, or obstruction of
justice; or

(d) Any crine in any jurisdiction which directly
relates to the provision of health services on a prepaid or
fi xed- sum basi s.

(11) The agency, after notifying the Legislature, may
apply for waivers of applicable federal |aws and regul ati ons
as necessary to inplenent nore appropriate systens of health
care for Medicaid recipients and reduce the cost of the
Medi caid programto the state and federal governnents and
shal | inplenment such prograns, after |egislative approval,
within a reasonable period of tine after federal approval.
These prograns nust be designed prinmarily to reduce the need
for inpatient care, custodial care and other |ong-term or
institutional care, and ot her high-cost services.

(a) Prior to seeking |legislative approval of such a
wai ver as authorized by this subsection, the agency shal
provide notice and an opportunity for public coment. Notice
shall be provided to all persons who have made requests of the
agency for advance notice and shall be published in the
20
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Florida Admi nistrative Wekly not | ess than 28 days prior to
t he intended action.

(b) Notwithstanding s. 216.292, funds that are
appropriated to the Departnent of Elderly Affairs for the
Assisted Living for the Elderly Medicaid wai ver and are not
expended shall be transferred to the agency to fund
Medi cai d-r ei nbursed nursing hone care.

(12) The agency shall establish a postpaynent
utilization control programdesigned to identify recipients
who may inappropriately overuse or underuse Mdicaid services
and shall provide nethods to correct such m suse.

(13) The agency shall devel op and provi de coordi nat ed
systens of care for Medicaid recipients and may contract with
public or private entities to devel op and admi ni ster such
systens of care anong public and private health care providers
in a given geographic area.

(14) The agency shall operate or contract for the
operation of utilization nmanagenent and incentive systens
desi gned to encourage cost-effective use services.

(15)(a) The agency shall operate the Conprehensive
Assessnent and Review (CARES) nursing facility preadm ssion
screening programto ensure that Medicaid paynent for nursing
facility care is made only for individuals whose conditions
require such care and to ensure that |ong-termcare services
are provided in the setting nbost appropriate to the needs of
the person and in the npbst econonical nanner possible. The
CARES program shall also ensure that individuals participating
in Medicaid hone and conmuni ty-based wai ver prograns neet
criteria for those prograns, consistent with approved federa
wai vers.

21
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(b) The agency shall operate the CARES programthrough
an interagency agreenent with the Department of Elderly
Affairs.

(c) Prior to naking paynent for nursing facility
services for a Medicaid recipient, the agency nust verify that
the nursing facility preadmn ssion screening program has
determ ned that the individual requires nursing facility care
and that the individual cannot be safely served in
communi ty-based prograns. The nursing facility preadmni ssion
screening programshall refer a Medicaid recipient to a
communi ty-based programif the individual could be safely
served at a | ower cost and the recipient chooses to
participate in such program

(d) By January 1 of each year, the agency shall subnit
a report to the Legislature and the O fice of Long-Term Care
Pol i cy describing the operations of the CARES program The
report nust descri be:

1. Rate of diversion to community alternative
progr ans;

2. CARES program staffing needs to achieve additiona
di ver si ons;

3. Reasons the programis unable to place individuals
in less restrictive settings when such individuals desired
such services and could have been served in such settings;

4. Barriers to appropriate placenment, including
barriers due to policies or operations of other agencies or
st at e-funded prograns; and

5. Statutory changes necessary to ensure that
individuals in need of long-termcare services receive care in
the | east restrictive environnent.

22
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1 (16) (a) The agency shall identify health care

2| utilization and price patterns within the Medicaid program

3| which are not cost-effective or nedically appropriate and

4 | assess the effectiveness of new or alternate nethods of

5| providing and nonitoring service, and nmay inplenent such

6 | methods as it considers appropriate. Such nethods nay include
7 | di sease managenent initiatives, an integrated and systematic
8 | approach for managi ng the health care needs of recipients who
9] are at risk of or diagnosed with a specific disease by using
10 | best practices, prevention strategies, clinical-practice

11 | i mprovenent, clinical interventions and protocols, outcones
12 | research, information technol ogy, and other tools and

13 | resources to reduce overall costs and inprove neasurabl e

14 | out cones.

15 (b) The responsibility of the agency under this

16 | subsection shall include the devel opnent of capabilities to
17 | identify actual and optimal practice patterns; patient and

18 | provider educational initiatives; nethods for determning

19 | patient conpliance with prescribed treatnents; fraud, waste,
20 | and abuse prevention and detection prograns; and beneficiary
21 | case nanagenent prograns.

22 1. The practice pattern identification program shal
23 | evaluate practitioner prescribing patterns based on nationa
24 | and regional practice guidelines, conparing practitioners to
25| their peer groups. The agency and its Drug Utilization Review
26 | Board shall consult with the Departnent of Health and a pane
27 | of practicing health care professionals consisting of the

28 | followi ng: the Speaker of the House of Representatives and the
29 | President of the Senate shall each appoint three physicians
30| licensed under chapter 458 or chapter 459; and the Governor
31| shall appoint two pharnmacists |icensed under chapter 465 and

23
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one dentist |licensed under chapter 466 who is an oral surgeon
Terns of the panel nenbers shall expire at the discretion of
the appointing official. The panel shall begin its work by
August 1, 1999, regardless of the nunber of appointnents nade
by that date. The advisory panel shall be responsible for

eval uating treatnent guidelines and recomendi ng ways to
incorporate their use in the practice pattern identification
program Practitioners who are prescribing inappropriately or
inefficiently, as determ ned by the agency, may have their
prescribing of certain drugs subject to prior authorization or
may be ternminated fromall participation in the Medicaid

program

2. The agency shall al so devel op educationa
i nterventions designed to pronote the proper use of
nedi cati ons by providers and beneficiaries.

3. The agency shall inplenent a pharnmacy fraud, waste,
and abuse initiative that may include a surety bond or letter
of credit requirenent for participating pharnmaci es, enhanced
provider auditing practices, the use of additional fraud and
abuse software, recipient nanagenent prograns for
beneficiaries inappropriately using their benefits, and other
steps that will elimnate provider and recipient fraud, waste,
and abuse. The initiative shall address enforcenent efforts to
reduce the nunber and use of counterfeit prescriptions.

4. By Septenber 30, 2002, the agency shall contract
with an entity in the state to inplenent a w rel ess handhel d
clinical pharmacol ogy drug i nformation database for
practitioners. The initiative shall be designed to enhance the
agency's efforts to reduce fraud, abuse, and errors in the
prescription drug benefit programand to otherw se further the
intent of this paragraph

24
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5. The agency may apply for any federal waivers needed
to inplenent this paragraph.

(17) An entity contracting on a prepaid or fixed-sum
basis shall, in addition to neeting any applicable statutory
surplus requirenments, also maintain at all tines in the form
of cash, investnents that mature in |ess than 180 days
al l onabl e as admtted assets by the Ofice of |nsurance
Regul ation, and restricted funds or deposits controlled by the
agency or the Ofice of Insurance Regul ation, a surplus anopunt
equal to one-and-one-half tines the entity's nonthly Mdicaid
prepai d revenues. As used in this subsection, the term
"surplus" neans the entity's total assets mnus total
liabilities. If an entity's surplus falls bel ow an anpunt
equal to one-and-one-half tines the entity's nonthly Mdicaid
prepai d revenues, the agency shall prohibit the entity from
engagi ng in marketing and preenrollnment activities, shal
cease to process new enroll nents, and shall not renew the
entity's contract until the required bal ance is achieved. The
requi rements of this subsection do not apply:

(a) Where a public entity agrees to fund any deficit
incurred by the contracting entity; or

(b) \Where the entity's performance and obligations are
guaranteed in witing by a guaranteeing organi zati on which

1. Has been in operation for at |east 5 years and has
assets in excess of $50 mllion; or

2. Subnmits a witten guarantee acceptable to the
agency which is irrevocable during the termof the contracting
entity's contract with the agency and, upon ternination of the
contract, until the agency receives proof of satisfaction of
al | outstanding obligations incurred under the contract.

25
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(18)(a) The agency may require an entity contracting
on a prepaid or fixed-sumbasis to establish a restricted

i nsol vency protection account with a federally guaranteed
financial institution licensed to do business in this state.
The entity shall deposit into that account 5 percent of the
capitation paynents nade by the agency each nonth until a
maxi rumtotal of 2 percent of the total current contract
anount is reached. The restricted insolvency protection
account may be drawn upon with the authorized signatures of
two persons designated by the entity and two representatives
of the agency. |If the agency finds that the entity is

i nsolvent, the agency may draw upon the account solely with
the two authorized signatures of representatives of the
agency, and the funds nay be disbursed to neet financi al
obligations incurred by the entity under the prepaid contract.
If the contract is term nated, expired, or not continued, the
account bal ance nust be rel eased by the agency to the entity
upon recei pt of proof of satisfaction of all outstanding
obligations incurred under this contract.

(b) The agency may wai ve the insolvency protection
account requirement in witing when evidence is on file with
t he agency of adequate insolvency insurance and rei nsurance
that will protect enrollees if the entity becones unable to
neet its obligations.

(19) An entity that contracts with the agency on a
prepaid or fixed-sumbasis for the provision of Medicaid
services shall reinburse any hospital or physician that is
outside the entity's authorized geographic service area as
specified in its contract with the agency, and that provides
services authorized by the entity to its nenbers, at a rate

26
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negotiated with the hospital or physician for the provision of
services or according to the | esser of the follow ng:

(a) The usual and customary charges nade to the
general public by the hospital or physician; or

(b) The Florida Medicaid rei nbursenent rate
establ i shed for the hospital or physician

(20) Wen a nerger or acquisition of a Medicaid
prepai d contractor has been approved by the Ofice of
| nsurance Regul ation pursuant to s. 628.4615, the agency shal
approve the assignnent or transfer of the appropriate Medicaid
prepai d contract upon request of the surviving entity of the
nerger or acquisition if the contractor and the other entity
have been in good standing with the agency for the nost recent
12-nmont h period, unless the agency determ nes that the
assi gnnment or transfer would be detrinmental to the Medicaid
recipients or the Medicaid program To be in good standing,
an entity must not have failed accreditation or committed any
mat erial violation of the requirenents of s. 641.52 and nust
neet the Medicaid contract requirenments. For purposes of this
section, a nerger or acquisition neans a change in controlling
interest of an entity, including an asset or stock purchase.

(21) Any entity contracting with the agency pursuant
to this section to provide health care services to Medicaid
recipients is prohibited fromengaging in any of the foll ow ng
practices or activities:

(a) Practices that are discrimnatory, including, but
not linmted to, attenpts to discourage participation on the
basis of actual or perceived health status.

(b) Activities that could mslead or confuse
reci pients, or misrepresent the organization, its nmarketing

27
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representatives, or the agency. Violations of this paragraph
i ncl ude, but are not limted to:

1. False or nisleading clainms that marketing
representatives are enpl oyees or representatives of the state
or county, or of anyone other than the entity or the
organi zati on by whomthey are rei nbursed

2. False or misleading clains that the entity is
reconmended or endorsed by any state or county agency, or by
any ot her organi zation which has not certified its endorsenent
inwiting to the entity.

3. False or misleading clains that the state or county
reconmends that a Medicaid recipient enroll with an entity.

4, Cains that a Medicaid recipient will |ose benefits
under the Medicaid program or any other health or welfare
benefits to which the recipient is legally entitled, if the
reci pient does not enroll with the entity.

(c) Ganting or offering of any nonetary or other
val uabl e consideration for enrollnment, except as authorized by
subsection (22).

(d) Door-to-door solicitation of recipients who have
not contacted the entity or who have not invited the entity to
nmake a presentation

(e) Solicitation of Medicaid recipients by marketing
representatives stationed in state offices unless approved and
supervi sed by the agency or its agent and approved by the
af fected state agency when solicitation occurs in an office of
the state agency. The agency shall ensure that marketing
representatives stationed in state offices shall market their
managed care plans to Medicaid recipients only in designated
areas and in such a way as to not interfere with the
recipients' activities in the state office.

28
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(f) Enrollnment of Medicaid recipients.

(22) The agency nmmy inpose a fine for a violation of
this section or the contract with the agency by a person or
entity that is under contract with the agency. Wth respect
to any nonwillful violation, such fine shall not exceed $2, 500
per violation. In no event shall such fine exceed an
aggregate amount of $10,000 for all nonwillful violations
arising out of the sane action. Wth respect to any know ng
and willful violation of this section or the contract with the
agency, the agency may inpose a fine upon the entity in an
anmobunt not to exceed $20,000 for each such violation. In no
event shall such fine exceed an aggregate anount of $100, 000
for all knowing and willful violations arising out of the sane
action.

(23) A health nmmi ntenance organi zation or a person or
entity exenpt fromchapter 641 that is under contract with the
agency for the provision of health care services to Medicaid
reci pients may not use or distribute narketing materials used
to solicit Medicaid recipients, unless such material s have
been approved by the agency. The provisions of this subsection
do not apply to general advertising and marketing nmaterials
used by a health nmmi ntenance organization to solicit both
non- Medi cai d subscri bers and Medicaid recipients.

(24) Upon approval by the agency, health nai ntenance
organi zations and persons or entities exenpt fromchapter 641
that are under contract with the agency for the provision of
health care services to Medicaid recipients may be pernitted
within the capitation rate to provide additional health
benefits that the agency has found are of high quality, are
practicably avail abl e, provide reasonable value to the

29
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recipient, and are provided at no additional cost to the
state.

(25) The agency shall utilize the statewide health
nmai nt enance organi zati on conplaint hotline for the purpose of
i nvestigating and resol ving Medicaid and prepaid health plan
conpl aints, maintaining a record of conplaints and confirned
probl ens, and receiving disenroll nent requests nade by
recipients.

(26) The agency shall require the publication of the
heal t h mai nt enance organi zation's and the prepaid health
pl an's consuner services tel ephone nunbers and the "800"

t el ephone nunber of the statew de heal th nmai nt enance

organi zation conplaint hotline on each Medicaid identification
card issued by a health nai ntenance organi zati on or prepaid
health plan contracting with the agency to serve Medicaid

reci pients and on each subscriber handbook issued to a

Medi cai d recipient.

(27) The agency shall establish a health care quality
i mprovenent systemfor those entities contracting with the
agency pursuant to this section, incorporating all the
standards and gui del i nes devel oped by the Medicaid Bureau of
the Health Care Financing Adninistration as a part of the
qual ity assurance reforminitiative. The system shal
i nclude, but need not be linted to, the foll ow ng:

(a) «@uidelines for internal quality assurance
prograns, including standards for

1. Witten quality assurance program descriptions.

2. Responsibilities of the governing body for
nmoni toring, evaluating, and making inprovenents to care.

3. An active quality assurance commttee.
4., Quality assurance program supervision
30
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5. Requiring the programto have adequate resources to
effectively carry out its specified activities.

6. Provider participation in the quality assurance
program

7. Delegation of quality assurance program activities.

8. Credentialing and recredentialing.

9. Enrollee rights and responsibilities.

10. Availability and accessibility to services and
care.

11. Anbulatory care facilities.

12. Accessibility and availability of nedical records,
as well as proper recordkeeping and process for record review.

13. Utilization review

14. A continuity of care system

15. Quality assurance program docunentation

16. Coordination of quality assurance activity with
ot her managenent activity.

17. Delivering care to pregnant wonen and infants; to
el derly and di sabl ed recipients, especially those who are at
risk of institutional placenent; to persons with devel opnental
disabilities; and to adults who have chronic, high-cost
nmedi cal conditions.

(b) <@uidelines which require the entities to conduct
gual ity-of -care studi es which

1. Target specific conditions and specific health
service delivery issues for focused nonitoring and eval uation

2. Use clinical care standards or practice guidelines
to objectively evaluate the care the entity delivers or fails
to deliver for the targeted clinical conditions and health
services delivery issues.

31
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3. Use quality indicators derived fromthe clinica
care standards or practice guidelines to screen and nonitor
care and services delivered.

(c) <@uidelines for external quality review of each
contractor which require: focused studies of patterns of care;
i ndividual care review in specific situations; and foll owp
activities on previous pattern-of-care study findings and
i ndi vidual -care-review findings. |n designing the externa
guality review function and deternmning howit is to operate
as part of the state's overall quality inprovenent system the
agency shall construct its external quality review
organi zation and entity contracts to address each of the
fol | owi ng:

1. Delineating the role of the external quality review
organi zati on.

2. Length of the external quality review organi zation
contract with the state.

3. Participation of the contracting entities in
desi gning external quality review organization revi ew
activities.

4., Potential variation in the type of clinica
conditions and health services delivery issues to be studied
at each pl an.

5. Determining the nunber of focused pattern-of-care
studies to be conducted for each plan

6. Methods for inplenenting focused studies.

7. Individual care review

8. Followp activities.

(28) In order to ensure that children receive health
care services for which an entity has al ready been
conpensated, an entity contracting with the agency pursuant to
32
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this section shall achieve an annual Early and Periodic
Screeni ng, Diagnosis, and Treatnent (EPSDT) Service screening
rate of at |least 60 percent for those recipients continuously
enrolled for at |east 8 nonths. The agency shall develop a
net hod by which the EPSDT screening rate shall be cal cul at ed.
For any entity which does not achi eve the annual 60 percent
rate, the entity nust submit a corrective action plan for the
agency's approval. |If the entity does not neet the standard
established in the corrective action plan during the specified
timefrane, the agency is authorized to i npose appropriate
contract sanctions. At |east annually, the agency shal
publicly release the EPSDT Services screening rates of each
entity it has contracted with on a prepaid basis to serve
Medi cai d recipients.

(29) The agency shall performenrollnents and
di senrol Il nents for Medicaid recipients who are eligible for
Medi Pass or managed care plans. Notwi thstandi ng the
prohi bition contained in paragraph (19)(f), nanaged care pl ans
may perform preenroll ments of Medicaid recipients under the
supervi sion of the agency or its agents. For the purposes of
this section, "preenrollnent" neans the provision of nmarketing
and educational materials to a Medicaid recipient and
assi stance in conpleting the application forns, but shall not
i nclude actual enrollnment into a nanaged care plan. An
application for enrollnent shall not be deened conplete unti
the agency or its agent verifies that the recipient nmade an
i nformed, voluntary choice. The agency, in cooperation with
the Departnent of Children and Fanmily Services, may test new
marketing initiatives to inform Medicaid recipients about
their managed care options at selected sites. The agency shal
report to the Legislature on the effectiveness of such
33
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initiatives. The agency may contract with a third party to

per f orm nanaged care plan and Medi Pass enrol |l nent and

di senrol I nent services for Medicaid recipients and is
authorized to adopt rules to inplenent such services. The
agency may adjust the capitation rate only to cover the costs
of a third-party enrollnment and disenroll nent contract, and
for agency supervision and managenent of the managed care pl an
enrol I ment and disenroll nent contract.

(30) Any lists of providers nade available to Medicaid
reci pients, Medi Pass enrollees, or nanaged care plan enroll ees
shal | be arranged al phabetically showi ng the provider's nane
and specialty and, separately, by specialty in al phabetica
order.

(31) The agency shall establish an enhanced nmanaged
care quality assurance oversight function, to include at |east
the foll owi ng conponents:

(a) At least quarterly analysis and foll owp,

i ncludi ng sanctions as appropriate, of nanaged care
participant utilization of services.

(b) At least quarterly analysis and foll owp,

i ncludi ng sanctions as appropriate, of quality findings of the
Medi cai d peer review organi zation and other external quality
assurance prograns.

(c) At least quarterly analysis and foll owp,

i ncludi ng sanctions as appropriate, of the fiscal viability of
managed care pl ans.

(d) At least quarterly analysis and foll owp,

i ncludi ng sanctions as appropriate, of nanaged care
partici pant satisfaction and di senroll nent surveys.

(e) The agency shall conduct regular and ongoi ng
Medi cai d recipient satisfaction surveys.

34
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The anal yses and foll owup activities conducted by the agency
under its enhanced nmanaged care quality assurance oversi ght
function shall not duplicate the activities of accreditation
reviewers for entities regulated under part I1I1 of chapter
641, but may include a review of the finding of such

revi ewers.

(32) Each nmanaged care plan that is under contract
with the agency to provide health care services to Medicaid
reci pients shall annually conduct a background check with the
Fl ori da Department of Law Enforcenent of all persons with
ownership interest of 5 percent or nbre or executive
managenent responsibility for the managed care plan and shal
submt to the agency information concerning any such person
who has been found guilty of, regardl ess of adjudication, or
has entered a plea of nolo contendere or guilty to, any of the
of fenses listed in s. 435.083.

(33) The agency shall, by rule, develop a process
whereby a Medi caid nanaged care plan enrollee who wi shes to
enter hospice care may be disenrolled fromthe nmanaged care
plan within 24 hours after contacting the agency regardi ng
such request. The agency rule shall include a nethodol ogy for
the agency to recoup nmanaged care plan paynents on a pro rata
basis if paynent has been made for the enroll nment nonth when
di senrol | ment occurs.

(34) The agency and entities which contract with the
agency to provide health care services to Medicaid recipients
under this section or s. 409.9122 nust conply with the
provisions of s. 641.513 in providing energency services and
care to Medicaid recipients and Medi Pass recipients.

35
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(35) Al entities providing health care services to
Medi caid recipients shall nake avail abl e, and encourage al
pregnant wonen and nothers with infants to receive, and
provi de docunentation in the nedical records to reflect, the
fol | owi ng:

(a) Healthy Start prenatal or infant screening.

(b) Healthy Start care coordination, when screening or
ot her factors indicate need.

(c) Healthy Start enhanced services in accordance with
the prenatal or infant screening results.

(d) I nmuni zations in accordance with recommendati ons
of the Advisory Conmittee on |Imruni zation Practices of the
United States Public Health Service and the Anmerican Acadeny
of Pediatrics, as appropriate.

(e) Counseling and services for fanmly planning to al
wonen and their partners.

(f) A schedul ed postpartumvisit for the purpose of
voluntary famly planning, to include discussion of al
net hods of contraception, as appropriate.

(g) Referral to the Special Supplenental Nutrition
Program for Wnen, Infants, and Children (WCQO).

(36) Any entity that provides Medicaid prepaid health
pl an services shall ensure the appropriate coordination of
health care services with an assisted living facility in cases
where a Medicaid recipient is both a nenber of the entity's
prepaid health plan and a resident of the assisted living
facility. If the entity is at risk for Medicaid targeted case
managenent and behavioral health services, the entity shal
informthe assisted living facility of the procedures to
foll ow should an energent condition arise.

36

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2004 CS for SB 1064
317-19

i 72-04

(37) The agency may seek and inpl enent federal waivers
necessary to provide for cost-effective purchasing of hone
health services, private duty nursing services,
transportation, independent |aboratory services, and durable
nedi cal equi pnment and supplies through conpetitive bidding
pursuant to s. 287.057. The agency nmy request appropriate
wai vers fromthe federal Health Care Financing Administration
in order to conpetitively bid such services. The agency nay
excl ude providers not selected through the bidding process
fromthe Medicaid provider network.

(38) The Agency for Health Care Administration is
directed to issue a request for proposal or intent to
negotiate to inplenent on a denonstration basis an outpatient
specialty services pilot project in a rural and urban county
in the state. As used in this subsection, the term
"outpatient specialty services" neans clinical |aboratory,

di agnostic i magi ng, and specified hone nedical services to
i ncl ude durabl e nedi cal equi pnent, prosthetics and orthotics,
and i nfusion therapy.

(a) The entity that is awarded the contract to provide
Medi cai d managed care outpatient specialty services nust, at a
mninum neet the following criteria:

1. The entity nust be licensed by the Ofice of
| nsurance Regul ation under part Il of chapter 641.

2. The entity nust be experienced in providing
out pati ent specialty services.

3. The entity nmust denonstrate to the satisfaction of
the agency that it provides high-quality services to its
patients.

4. The entity nust denpnstrate that it has in place a
conpl ai nts and gri evance process to assist Mdicaid recipients
37
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enrolled in the pilot nanaged care programto resolve
conpl ai nts and gri evances.

(b) The pilot nmanaged care program shall operate for a
period of 3 years. The objective of the pilot program shal
be to deternmine the cost-effectiveness and effects on
utilization, access, and quality of providing outpatient
specialty services to Medicaid recipients on a prepaid,
capitated basis.

(c) The agency shall conduct a quality assurance
review of the prepaid health clinic each year that the
denonstration programis in effect. The prepaid health clinic
is responsible for all expenses incurred by the agency in
conducting a quality assurance review.

(d) The entity that is awarded the contract to provide
out patient specialty services to Medicaid recipients shal
report data required by the agency in a format specified by
t he agency, for the purpose of conducting the eval uation
required in paragraph (e).

(e) The agency shall conduct an eval uation of the
pil ot nmanaged care program and report its findings to the
Governor and the Legislature by no later than January 1, 2001.

(39) The agency shall enter into agreenents with
not-for-profit organi zations based in this state for the
pur pose of providing vision screening.

(40)(a) The agency shall inplenent a Medicaid
prescri bed-drug spendi ng-control programthat includes the
foll owi ng conponents:

1. Medicaid prescribed-drug coverage for brand-nane
drugs for adult Medicaid recipients is limted to the
di spensi ng of four brand-nane drugs per nmonth per recipient.
Children are exenpt fromthis restriction. Antiretrovira
38
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1| agents are excluded fromthis |imtation. No requirenents for
2| prior authorization or other restrictions on nedications used
3|to treat nental illnesses such as schi zophrenia, severe

4 | depression, or bipolar disorder nmay be i nposed on Mdicaid

5| recipients. Medications that will be avail abl e without

6| restriction for persons with nental illnesses include atypica
7 | anti psychotic nedications, conventional antipsychotic

8 | nedi cations, selective serotonin reuptake inhibitors, and

9 | other nedications used for the treatnment of serious nental

10| ill nesses. The agency shall also |init the anobunt of a

11 | prescribed drug dispensed to no nore than a 34-day supply. The
12 | agency shall continue to provide unlimted generic drugs,

13 | contraceptive drugs and itens, and diabetic supplies. Although
14| a drug may be included on the preferred drug fornulary, it

15 | woul d not be exenpt fromthe four-brand linmt. The agency nay
16 | aut hori ze exceptions to the brand-nane-drug restriction based
17 | upon the treatnent needs of the patients, only when such

18 | exceptions are based on prior consultation provided by the

19 | agency or an agency contractor, but the agency nust establish
20 | procedures to ensure that:
21 a. There will be a response to a request for prior
22 | consultation by tel ephone or other tel econmunication device
23| within 24 hours after receipt of a request for prior
24 | consul tati on;
25 b. A 72-hour supply of the drug prescribed will be
26 | provided in an energency or when the agency does not provide a
27 | response within 24 hours as required by sub-subparagraph a.
28 | and
29 c. Except for the exception for nursing hone residents
30| and other institutionalized adults and except for drugs on the
31| restricted fornulary for which prior authorization my be

39
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sought by an institutional or comrunity pharnmacy, prior

aut hori zation for an exception to the brand-nane-drug
restriction is sought by the prescriber and not by the
pharmacy. Wen prior authorization is granted for a patient in
an institutional setting beyond the brand-nane-drug
restriction, such approval is authorized for 12 nonths and
mont hly prior authorization is not required for that patient.

2. Reinbursenent to pharnacies for Medicaid prescribed
drugs shall be set at the average whol esale price less 13.25
per cent.

3. The agency shall devel op and i npl enent a process
for managi ng the drug therapies of Medicaid recipients who are
usi ng significant nunbers of prescribed drugs each nonth. The
managenent process nmay include, but is not limted to,
conpr ehensi ve, physician-directed nedical -record revi ews,
cl ai ns anal yses, and case eval uations to determ ne the nedica
necessity and appropri ateness of a patient's treatnent plan
and drug therapies. The agency may contract with a private
organi zation to provide drug-program nanagenent services. The
Medi caid drug benefit managenent program shall incl ude
initiatives to manage drug therapies for H V/ Al DS patients,
patients using 20 or nore unique prescriptions in a 180-day
period, and the top 1,000 patients in annual spendi ng.

4. The agency may limt the size of its pharmacy
net wor k based on need, conpetitive bidding, price
negotiations, credentialing, or simlar criteria. The agency
shal | give special consideration to rural areas in determnining
the size and | ocation of pharmacies included in the Medicaid
pharmacy network. A pharmacy credentialing process may incl ude
criteria such as a pharmacy's full-service status, |ocation
si ze, patient educational prograns, patient consultation
40
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1| di sease-managenent services, and other characteristics. The

2 | agency may inpose a noratorium on Medicaid pharnmacy enrol |l ment
3| when it is deternined that it has a sufficient nunber of

4 | Medi cai d-participating providers.

5 5. The agency shall devel op and i npl enent a program

6 | that requires Medicaid practitioners who prescribe drugs to

7 | use a counterfeit-proof prescription pad for Medicaid

8 | prescriptions. The agency shall require the use of

9 | standardi zed counterfeit-proof prescription pads by

10 | Medi cai d-participating prescribers or prescribers who wite
11 | prescriptions for Medicaid recipients. The agency nay

12 | inplenent the programin targeted geographic areas or

13 | statew de.

14 6. The agency may enter into arrangenents that require
15 | manufacturers of generic drugs prescribed to Medicaid

16 | recipients to provide rebates of at |east 15.1 percent of the
17 | average manufacturer price for the manufacturer's generic

18 | products. These arrangenents shall require that if a

19 | generic-drug manufacturer pays federal rebates for
20 | Medi cai d-rei nbursed drugs at a | evel below 15.1 percent, the
21 | manufacturer mnust provide a supplenental rebate to the state
22 | in an anobunt necessary to achieve a 15. 1-percent rebate |evel.
23 7. The agency may establish a preferred drug fornul ary
24| in accordance with 42 U S.C. s. 1396r-8, and, pursuant to the
25 | establishment of such formulary, it is authorized to negotiate
26 | suppl enental rebates from manufacturers that are in addition
27| to those required by Title XI X of the Social Security Act and
28 | at no less than 10 percent of the average manufacturer price
29| as defined in 42 U S.C. s. 1936 on the last day of a quarter
30| unl ess the federal or supplenental rebate, or both, equals or
31| exceeds 25 percent. There is no upper linmt on the

41
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suppl enental rebates the agency may negotiate. The agency nay
determ ne that specific products, brand-name or generic, are
conpetitive at |ower rebate percentages. Agreenent to pay the
m ni nrum suppl enental rebate percentage will guarantee a
manuf acturer that the Medicaid Pharnaceutical and Therapeutics
Committee will consider a product for inclusion on the
preferred drug formul ary. However, a pharnaceutica
manuf acturer is not guaranteed placenent on the fornulary by
si nply paying the nininum suppl enental rebate. Agency
decisions will be nade on the clinical efficacy of a drug and
recommendat i ons of the Medicai d Pharnmaceutical and
Therapeutics Conmittee, as well as the price of conpeting
products minus federal and state rebates. The agency is
authorized to contract with an outside agency or contractor to
conduct negotiations for supplenental rebates. For the
purposes of this section, the term"supplenental rebates" nay
include, at the agency's discretion, cash rebates and ot her
program benefits that offset a Medicaid expenditure. Such
ot her program benefits may include, but are not linmted to,
di sease managenent prograns, drug product donation prograns,
drug utilization control prograns, prescriber and beneficiary
counsel ing and education, fraud and abuse initiatives, and
ot her services or adninistrative investnents w th guaranteed
savings to the Medicaid programin the sane year the rebate
reduction is included in the General Appropriations Act. The
agency is authorized to seek any federal waivers to inplenent
this initiative.

8. The agency shall establish an advisory conmittee
for the purposes of studying the feasibility of using a
restricted drug formulary for nursing hone residents and ot her
institutionalized adults. The committee shall be conprised of
42
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1| seven nenbers appointed by the Secretary of Health Care

2| Adninistration. The committee nenbers shall include two

3 | physicians |icensed under chapter 458 or chapter 459; three

4 | pharnacists |icensed under chapter 465 and appointed froma

5] list of recormendati ons provided by the Florida Long-Term Care
6 | Pharmacy Alliance; and two pharmacists |icensed under chapter
7 | 465.

8 9. The Agency for Health Care Adninistration shal

9 | expand hone delivery of pharmacy products. To assist Medicaid
10| patients in securing their prescriptions and reduce program
11| costs, the agency shall expand its current mail -order-pharnacy
12 | di abetes-supply programto include all generic and brand-nane
13 | drugs used by Medicaid patients with di abetes. Medicaid

14 | recipients in the current program nmay obtai n nondi abetes drugs
15 ) on a voluntary basis. This initiative is limted to the

16 | geographic area covered by the current contract. The agency
17 | may seek and inplenent any federal waivers necessary to

18 | i npl enent this subparagraph

19 (b) The agency shall inplenent this subsection to the
20 | extent that funds are appropriated to adm nister the Medicaid
21 | prescribed-drug spendi ng-control program The agency may

22 | contract all or any part of this programto private

23 | organi zati ons.

24 (c) The agency shall submt quarterly reports to the
25| Governor, the President of the Senate, and the Speaker of the
26 | House of Representatives which nust include, but need not be
27| limted to, the progress made in inplenenting this subsection
28| and its effect on Medicaid prescribed-drug expenditures.

29 (41) Notwithstanding the provisions of chapter 287,
30| the agency may, at its discretion, renew a contract or

31| contracts for fiscal internediary services one or nore tinmes

43
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for such periods as the agency may deci de; however, all such
renewal s may not conbine to exceed a total period | onger than
the termof the original contract.

(42) The agency shall provide for the devel opnent of a
denonstrati on project by establishnent in M ani-Dade County of
a long-termcare facility licensed pursuant to chapter 395 to
i nprove access to health care for a predomnantly mnority,
nedi cal Iy underserved, and nedically conplex population and to
eval uate alternatives to nursing hone care and general acute
care for such population. Such project is to be located in a
heal th care condoni ni um and col ocated with licensed facilities
providing a continuum of care. The establishnment of this
project is not subject to the provisions of s. 408.036 or s.
408.039. The agency shall report its findings to the
CGovernor, the President of the Senate, and the Speaker of the
House of Representatives by January 1, 2003.

(43) The agency shall develop and inpl enent a
utilization nanagenent program for Medicaid-eligible
reci pients for the managenent of occupational, physical
respiratory, and speech therapies. The agency shall establish
a utilization programthat nmay require prior authorization in
order to ensure nedically necessary and cost-effective
treatnents. The program shall be operated in accordance with a
federal |l y approved wai ver program or state plan anendnent. The
agency may seek a federal waiver or state plan anendnent to
i mpl erent this program The agency nay al so conpetitively
procure these services froman outside vendor on a regional or
st at ewi de basi s.

(44) The agency may contract on a prepaid or fixed-sum
basis with appropriately |licensed prepaid dental health plans
to provide dental services.

44
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(45) The agency nay nandate a recipient's

participation in a provider lock-in programlinmting the

recei pt of goods or services to a single specified provider

The |l ock-in prograns shall include, but are not limted to,

pharnaci es. The agency shall seek any federal waivers

necessary to inplenent this subsection

Section 5. Section 409.913, Florida Statutes, is
amended to read:

409.913 Oversight of the integrity of the Medicaid
program --The agency shall operate a programto oversee the

activities of Florida Medicaid recipients, and providers and
their representatives, to ensure that fraudul ent and abusive
behavi or and negl ect of recipients occur to the m ni nrum extent
possi bl e, and to recover overpaynents and i npose sanctions as
appropriate. Beginning January 1, 2003, and each year
thereafter, the agency and the Medicaid Fraud Control Unit of
the Departnent of Legal Affairs shall submit a joint report to
t he Legi sl ature docunenting the effectiveness of the state's
efforts to control Medicaid fraud and abuse and to recover
Medi cai d overpaynments during the previous fiscal year. The
report nust describe the nunber of cases opened and
i nvestigated each year; the sources of the cases opened; the
di sposition of the cases cl osed each year; the anount of
overpaynents alleged in prelimnary and final audit letters;
t he nunber and anount of fines or penalties inposed; any
reductions in overpaynent anounts negotiated in settlenent
agreenents or by other neans; the anount of final agency
determ nati ons of overpaynents; the anmobunt deducted from
federal clainmng as a result of overpaynents; the anpunt of
over paynents recovered each year; the anount of cost of
i nvestigation recovered each year; the average |length of tine
45
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1|to collect fromthe tine the case was opened until the

2 | overpaynent is paid in full; the anmount determ ned as

3| uncollectible and the portion of the uncollectible anpunt

4 | subsequently reclained fromthe Federal Governnent; the nunber
5| of providers, by type, that are terminated from participation
6]in the Medicaid programas a result of fraud and abuse; and

7] all costs associated with discovering and prosecuting cases of
8 | Medi cai d overpaynents and nmaki ng recoveries in such cases. The
9| report must al so docunent actions taken to prevent

10 | overpaynents and the nunber of providers prevented from

11| enrolling in or reenrolling in the Medicaid programas a

12 | result of docunmented Medicaid fraud and abuse and nust

13 | recommend changes necessary to prevent or recover

14 | overpaynents. For the 2001-2002 fiscal year, the agency shal
15| prepare a report that contains as nmuch of this information as
16| is available to it.

17 (1) For the purposes of this section, the term

18 (a) "Abuse" neans:

19 1. Provider practices that are inconsistent with
20 | general ly accepted business or nedical practices and that
21 | result in an unnecessary cost to the Medicaid programor in
22 | rei nbursenment for goods or services that are not nedically
23 | necessary or that fail to neet professionally recognized
24 | standards for health care.
25 2. Recipient practices that result in unnecessary cost
26 | to the Medicaid program
27 (b) "Conplaint" neans an allegation that fraud, abuse,
28 | or an overpaynment has occurr ed.
29 (c) "Fraud" neans an intentional deception or
30 | misrepresentation nade by a person with the know edge that the
31| deception results in unauthorized benefit to herself or

46
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hi nsel f or another person. The termincludes any act that
constitutes fraud under applicable federal or state |aw

(d) "Medical necessity" or "nedically necessary" neans
any goods or services necessary to palliate the effects of a
termnal condition, or to prevent, diagnose, correct, cure,
all eviate, or preclude deterioration of a condition that
threatens life, causes pain or suffering, or results in
illness or infirmty, which goods or services are provided in
accordance with generally accepted standards of nedica
practice. For purposes of deternining Medicaid rei nbursenent,
the agency is the final arbiter of nedical necessity.

Det ermi nations of medical necessity nust be nade by a |icensed
physi ci an enpl oyed by or under contract with the agency and
nmust be based upon information available at the tine the goods
or services are provided.

(e) "Overpaynent" includes any anount that is not
aut hori zed to be paid by the Medicai d program whet her paid as
a result of inaccurate or inproper cost reporting, inproper
cl ai m ng, unacceptable practices, fraud, abuse, or nistake.

(f) "Person" neans any natural person, corporation
partnership, association, clinic, group, or other entity,
whet her or not such person is enrolled in the Medicaid program
or is a provider of health care.

(2) The agency shall conduct, or cause to be conducted
by contract or otherwi se, reviews, investigations, analyses,
audits, or any conbination thereof, to determ ne possible
fraud, abuse, overpaynent, or recipient neglect in the
Medi cai d program and shall report the findings of any
overpaynents in audit reports as appropriate.

(3) The agency may conduct, or nmay contract for
prepaynent review of provider clainms to ensure cost-effective
47
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purchasing; to ensure that+billing by a provider to the

agency is in accordance with applicable provisions of al

Medi caid rul es, regul ati ons, handbooks, and policies and in

accordance with federal, state, and |local |aw -and to ensure
t hat appropriate provision—of care is rendered to Medicaid
reci pients. Such prepaynent reviews nay be conducted as

determ ned appropriate by the agency, w thout any suspicion or
al l egation of fraud, abuse, or neglect, and may last for up to

1 year. Unl ess the agency has reliable evidence of fraud,

m srepresentati on, abuse, or neglect, clains shall be

adj udi cated for denial or paynent within 90 days after the

date conpl ete docunentation is received by the agency for

review. |If there is reliable evidence of fraud,

m srepresentati on, abuse, or neglect, clains shall be

adj udi cated for denial or paynent within 180 days after the

date conpl ete docunentation is received by the agency for

review.

(4) Any suspected crimnal violation identified by the
agency nust be referred to the Medicaid Fraud Control Unit of
the Office of the Attorney General for investigation. The
agency and the Attorney General shall enter into a nenorandum
of understandi ng, which nust include, but need not be linited
to, a protocol for regularly sharing i nformati on and
coordi nati ng casework. The protocol nust establish a
procedure for the referral by the agency of cases involving
suspected Medicaid fraud to the Medicaid Fraud Control Unit
for investigation, and the return to the agency of those cases
where investigation deternmines that administrative action by
the agency is appropriate. Ofices of the Medicaid program
integrity programand the Medicaid Fraud Control Unit of the
Departnent of Legal Affairs, shall, to the extent possible, be
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col l ocated. The agency and the Departnent of Legal Affairs
shal | periodically conduct joint training and ot her joint
activities designed to increase conmuni cati on and coordi nation
in recovering overpaynents.

(5) A Medicaid provider is subject to having goods and
services that are paid for by the Medicaid programrevi ened by
an appropriate peer-revi ew organi zati on desi gnated by the
agency. The witten findings of the applicable peer-review
organi zation are admissible in any court or administrative
proceedi ng as evidence of nedical necessity or the |ack
t her eof .

(6) Any notice required to be given to a provider
under this section is presuned to be sufficient notice if sent
to the address | ast shown on the provider enrollnent file. It
is the responsibility of the provider to furnish and keep the
agency infornmed of the provider's current address. United
States Postal Service proof of mailing or certified or
regi stered nmailing of such notice to the provider at the
address shown on the provider enrollnment file constitutes
sufficient proof of notice. Any notice required to be given to
the agency by this section nust be sent to the agency at an
addr ess desi gnated by rule.

(7) \When presenting a claimfor paynent under the
Medi caid program a provider has an affirmative duty to
supervi se the provision of, and be responsible for, goods and
services claimed to have been provided, to supervise and be
responsi ble for preparation and subm ssion of the claim and
to present a claimthat is true and accurate and that is for
goods and services that:

(a) Have actually been furnished to the recipient by
the provider prior to submitting the claim
49
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1 (b) Are Medicaid-covered goods or services that are

2 | medically necessary.

3 (c) Are of a quality conparable to those furnished to

4| the general public by the provider's peers.

5 (d) Have not been billed in whole or in part to a

6| recipient or a recipient's responsible party, except for such

7 | copaynents, coinsurance, or deductibles as are authorized by

8 | the agency.

9 (e) Are provided in accord with applicable provisions
10| of all Medicaid rules, regulations, handbooks, and policies
11| and in accordance with federal, state, and |l ocal | aw
12 (f) Are docunented by records nade at the tine the
13 | goods or services were provided, denonstrating the nedica
14 | necessity for the goods or services rendered. Medicaid goods
15| or services are excessive or not nedically necessary unless
16 | both the nedical basis and the specific need for themare
17 | fully and properly docunented in the recipient's nedical
18 | record.

19

20 | The agency may deny paynent or require repaynent for goods or
21 | services that are not presented as required in this

22 | subsecti on.

23 (8) The agency shall not rei nburse any person or

24 | entity for any prescription for nedications, nedical supplies,
25| or nedical services if the prescription was witten by a

26 | physi cian or other prescribing practitioner who i s not

27 | enrolled in the Medicaid program This section does not apply:
28 (a) In instances involving bona fide energency nedica
29 | conditions as determi ned by the agency;

30 (b) To a provider of nedical services to a patient in
31| a hospital energency departnent;
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(c) To bono fide pro bono services by preapproved

non- Medi cai d providers as deternined by the agency;

(d) To prescribing physicians who are board-certified

specialists treating Medicaid recipients referred for

treatnent by a treating physician who is enrolled in the

Medi cai d program or

(e) To prescriptions witten for dually eligible

Medi care beneficiaries by an authorized Medi care provider who

is not enrolled in the Medi caid program
(9) 8 A Medicaid provider shall retain nedical
prof essional, financial, and business records pertaining to

servi ces and goods furnished to a Medicaid recipient and
billed to Medicaid for a period of 5 years after the date of
furni shing such services or goods. The agency may investigate,
review, or analyze such records, which nust be nade avail able
during normal business hours. However, 24-hour notice nust be
provided if patient treatnment would be disrupted. The provider
is responsible for furnishing to the agency, and keeping the
agency inforned of the location of, the provider's
Medi caid-rel ated records. The authority of the agency to
obtain Medicaid-related records froma provider is neither
curtailed nor Iimted during a period of litigation between
t he agency and the provider

(10) 9y Paynents for the services of billing agents or
persons participating in the preparation of a Medicaid claim
shal | not be based on anounts for which they bill nor based on
the anount a provider receives fromthe Medicaid program

(11) ¢36) The agency nmy deny paynment or require

repaynment for inappropriate, nedically unnecessary, or
excessi ve goods or services fromthe person furnishing them
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t he person under whose supervision they were furnished, or the
person causing themto be furnished.

(12) ¢33y The conplaint and all information obtained
pursuant to an investigation of a Medicaid provider, or the
aut hori zed representative or agent of a provider, relating to
an allegation of fraud, abuse, or neglect are confidential and
exenpt fromthe provisions of s. 119.07(1):

(a) Until the agency takes final agency action with
respect to the provider and requires repaynent of any
over paynent, or inposes an administrative sanction;

(b) Until the Attorney Ceneral refers the case for
crimnal prosecution;

(c) Until 10 days after the conplaint is determ ned
w thout nerit; or

(d) At all tinmes if the conplaint or information is
ot herwi se protected by | aw

(13) 2y The agency nmy termi nate participation of a
Medi caid provider in the Medicaid programand nay seek civil
renedi es or inpose other adninistrative sanctions against a
Medi caid provider, if the provider has been

(a) Convicted of a crimnal offense related to the
delivery of any health care goods or services, including the
perfornmance of managenent or adninistrative functions relating
to the delivery of health care goods or services;

(b) Convicted of a crimnal offense under federal |aw
or the law of any state relating to the practice of the
provider's profession; or

(c) Found by a court of conpetent jurisdiction to have
negl ected or physically abused a patient in connection with
the delivery of health care goods or services.
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(14) {23 | f the provider has been suspended or
terminated fromparticipation in the Medicaid programor the

Medi care program by the Federal Governnent or any state, the
agency nust i mmediately suspend or term nate, as appropriate,
the provider's participation in the Florida Medicaid program
for a period no |l ess than that inposed by the Federa
CGovernnment or any other state, and nay not enroll such
provider in the Florida Medicaid programwhile such foreign
suspension or termnation remains in effect. This sanction is
in addition to all other renedi es provided by | aw.

(15) ¢34y The agency nay seek any renedy provided by
law, including, but not limted to, the renedies provided in
subsections(13) {¥2)and(16) (¥5rand s. 812.035, if:

(a) The provider's license has not been renewed, or
has been revoked, suspended, or terninated, for cause, by the
| i censing agency of any state;

(b) The provider has failed to make avail abl e or has
refused access to Medicaid-related records to an auditor
i nvestigator, or other authorized enpl oyee or agent of the
agency, the Attorney Ceneral, a state attorney, or the Federa
Gover nnent ;

(c) The provider has not furnished or has failed to
nmake avail abl e such Medicaid-related records as the agency has
found necessary to determnm ne whet her Medicaid paynents are or
were due and the anpunts thereof;

(d) The provider has failed to maintain nedica
records nade at the tinme of service, or prior to service if
prior authorization is required, denonstrating the necessity
and appropriateness of the goods or services rendered;

(e) The provider is not in conpliance with provisions
of Medicaid provider publications that have been adopted by
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reference as rules in the Florida Adm nistrative Code; with
provisions of state or federal l|aws, rules, or regulations;

wi th provisions of the provider agreenent between the agency
and the provider; or with certifications found on claimforns
or on transmittal forns for electronically submtted clains
that are subnmitted by the provider or authorized
representative, as such provisions apply to the Medicaid
progr am

(f) The provider or person who ordered or prescribed
the care, services, or supplies has furnished, or ordered the
furni shing of, goods or services to a recipient which are
i nappropriate, unnecessary, excessive, or harnful to the
recipient or are of inferior quality;

(g) The provider has denopbnstrated a pattern of failure
to provide goods or services that are nedically necessary;

(h) The provider or an authorized representative of
the provider, or a person who ordered or prescribed the goods
or services, has submtted or caused to be subnitted fal se or
a pattern of erroneous Medicaid clains that—have—resttted—in

o I ey bt
L Ll ed I I i eaid

(i) The provider or an authorized representative of
the provider, or a person who has ordered or prescribed the
goods or services, has submitted or caused to be subnitted a
Medi cai d provider enroll nment application, a request for prior
aut hori zation for Medicaid services, a drug exception request,
or a Medicaid cost report that contains materially fal se or
i ncorrect infornmation;

(j) The provider or an authorized representative of
the provider has collected fromor billed a recipient or a
recipient's responsible party inproperly for anmounts that
54
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1| should not have been so collected or billed by reason of the
2| provider's billing the Medicaid programfor the sane servi ce;
3 (k) The provider or an authorized representative of

4| the provider has included in a cost report costs that are not
5] allowabl e under a Florida Title Xl X rei nbursenent plan, after
6 | the provider or authorized representative had been advised in
7] an audit exit conference or audit report that the costs were
8 | not all owabl e;

9 (1) The provider is charged by information or

10| indictnent with fraudulent billing practices. The sanction
11| applied for this reason is linited to suspension of the

12 | provider's participation in the Medicaid programfor the

13 | duration of the indictment unless the provider is found guilty
14 | pursuant to the information or indictnent;

15 (m The provider or a person who has ordered, or

16 | prescribed the goods or services is found |liable for negligent
17 | practice resulting in death or injury to the provider's

18 | patient;

19 (n) The provider fails to denpbnstrate that it had
20 | avail able during a specific audit or review period sufficient
21| quantities of goods, or sufficient tine in the case of
22 | services, to support the provider's billings to the Medicaid
23 | program
24 (o) The provider has failed to conply with the notice
25| and reporting requirenents of s. 409.907;
26 (p) The agency has received reliable information of
27 | patient abuse or neglect or of any act prohibited by s.
28 | 409. 920; or
29 (q) The provider has failed to conply with an
30 | agr eed-upon repaynent schedul e.
31
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1 (16) {¥5r The agency shall inpose any of the follow ng

2 | sanctions or disincentives on a provider or a person for any
3| of the acts described in subsection(15){34):

4 (a) Suspension for a specific period of tine of not

5] nore than 1 year. Suspension shall preclude participation in
6 | the Medicaid program which includes any action that results
7]in aclaimfor paynent to the Medicaid programas a result of
8 | furnishing, supervising a person who is furnishing, or causing
9| a person to furni sh goods or services.

10 (b) Ternmination for a specific period of tinme of from
11| nore than 1 year to 20 years. Termi nation shall preclude

12 | participation in the Medicaid program which includes any

13| action that results in a claimfor paynent to the Mdicaid

14 | programas a result of furnishing, supervising a person who is
15| furnishing, or causing a person to furnish goods or services.
16 (c) Inposition of a fine of up to $5,000 for each

17 | violation. Each day that an ongoing violation continues, such
18 | as refusing to furnish Medicaid-related records or refusing
19 | access to records, is considered, for the purposes of this

20 | section, to be a separate violation. Each instance of

21 | inproper billing of a Medicaid recipient; each instance of

22 | i ncludi ng an unal |l owabl e cost on a hospital or nursing hone
23 | Medicaid cost report after the provider or authorized

24 | representative has been advised in an audit exit conference or
25| previous audit report of the cost unallowability; each

26 | i nstance of furnishing a Medicaid recipient goods or

27 | prof essional services that are inappropriate or of inferior

28 | quality as deternined by conpetent peer judgnent; each

29 | instance of knowi ngly submitting a naterially fal se or

30 | erroneous Medicaid provider enrollment application, request

31| for prior authorization for Medicaid services, drug exception
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request, or cost report; each instance of inappropriate
prescribing of drugs for a Medicaid recipient as deternined by
conpet ent peer judgnment; and each fal se or erroneous Mdicaid
claimleading to an overpaynent to a provider is considered,
for the purposes of this section, to be a separate violation

(d) Inmediate suspension, if the agency has received
informati on of patient abuse or neglect or of any act
prohibited by s. 409.920. Upon suspension, the agency nust
i ssue an inmedi ate final order under s. 120.569(2)(n).

(e) A fine, not to exceed $10,000, for a violation of
par agr aph(15) (i) 34yt

(f) Inposition of |liens against provider assets,
including, but not limted to, financial assets and rea
property, not to exceed the anount of fines or recoveries
sought, upon entry of an order determ ning that such nbneys
are due or recoverable.

(g) Prepaynent reviews of clains for a specified
period of tine.

(h) Conprehensive followp reviews of providers every
6 nonths to ensure that they are billing Medicaid correctly.

(i) Corrective-action plans that would remain in
effect for providers for up to 3 years and that would be
nmoni tored by the agency every 6 nonths while in effect.

(j) Oher renedies as permitted by law to effect the
recovery of a fine or overpaynent.

The Secretary of Health Care Administration my make a

determ nation that inposition of a sanction or disincentive is
not in the best interest of the Medicaid program in which
case a sanction or disincentive shall not be inposed.

57

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ DN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BM WNIEREPRO O ONOOOO M WN R O

Florida Senate - 2004 CS for SB 1064
317-19

i
1972- 04

(17){26)> I n deternmining the appropriate admnistrative

sanction to be applied, or the duration of any suspension or
ternmination, the agency shall consider

(a) The seriousness and extent of the violation or
vi ol ati ons.

(b) Any prior history of violations by the provider
relating to the delivery of health care prograns which
resulted in either a crinminal conviction or in admnistrative
sanction or penalty.

(c) Evidence of continued violation within the
provi der's managenent control of Mdicaid statutes, rules,
regul ations, or policies after witten notification to the
provi der of inproper practice or instance of violation.

(d) The effect, if any, on the quality of nedical care
provided to Medicaid recipients as a result of the acts of the
provi der.

(e) Any action by a licensing agency respecting the
provider in any state in which the provider operates or has
oper at ed.

(f) The apparent inpact on access by recipients to
Medi caid services if the provider is suspended or terninated,
in the best judgnent of the agency.

The agency shall docunent the basis for all sanctioning
actions and reconmendati ons.

(18) t+#) The agency nmy take action to sanction,
suspend, or termnate a particular provider working for a
group provider, and nay suspend or term nate Mdicaid
participation at a specific location, rather than or in
addition to taking action against an entire group
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(19) (38> The agency shall establish a process for

conducting foll owup reviews of a sanpling of providers who
have a history of overpaynent under the Medicaid program
Thi s process nust consider the magnitude of previous fraud or
abuse and the potential effect of continued fraud or abuse on
Medi cai d costs.

(20) 19> In naking a determ nation of overpaynment to a
provider, the agency nust use accepted and valid auditing,
accounting, analytical, statistical, or peer-review nethods,
or conbinations thereof. Appropriate statistical nethods may
include, but are not limted to, sanpling and extension to the
popul ation, paranetric and nonparanetric statistics, tests of
hypot heses, and other generally accepted statistical nethods.
Appropriate anal ytical nethods may include, but are not
l[imted to, reviews to determ ne vari ances between the
guantities of products that a provider had on hand and
avail able to be purveyed to Medicaid recipients during the
review period and the quantities of the sane products paid for
by the Medicaid programfor the sane period, taking into
appropriate consideration sales of the sane products to
non- Medi cai d custoners during the sane period. In neeting its
burden of proof in any adm nistrative or court proceeding, the
agency may introduce the results of such statistical nethods
as evidence of overpaynent.

(21) (26 Wien making a determination that an
over paynent has occurred, the agency shall prepare and issue
an audit report to the provider show ng the cal cul ati on of
over paynents.

(22) 21y The audit report, supported by agency work
papers, show ng an overpaynment to a provider constitutes
evi dence of the overpaynent. A provider may not present or
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1| elicit testinony, either on direct exam nation or

2| cross-exanm nation in any court or adninistrative proceeding,

3| regarding the purchase or acquisition by any neans of drugs,

4 | goods, or supplies; sales or divestnent by any neans of drugs,
5| goods, or supplies; or inventory of drugs, goods, or supplies,
6 | unl ess such acquisition, sales, divestnent, or inventory is

7 | docunented by witten invoices, witten inventory records, or
8 | other conpetent witten docunentary evidence nmaintained in the
9 | normal course of the provider's business. Notw thstanding the
10 | applicable rules of discovery, all docunentation that will be
11| offered as evidence at an administrative hearing on a Medicaid
12 | over paynent nust be exchanged by all parties at |east 14 days
13 | before the adnministrative hearing or nust be excluded from

14 | consi deration

15 (23)¢22)(a) In an audit or investigation of a

16 | violation comritted by a provider which is conducted pursuant
171 to this section, the agency is entitled to recover al

18 | investigative, legal, and expert witness costs if the agency's
19 | findings were not contested by the provider or, if contested,
20| the agency ultimately prevail ed.
21 (b) The agency has the burden of docunenting the
22 | costs, which include salaries and enpl oyee benefits and
23 | out - of - pocket expenses. The anpunt of costs that may be
24 | recovered must be reasonable in relation to the seriousness of
25| the violation and nust be set taking into consideration the
26 | financial resources, earning ability, and needs of the
27 | provi der, who has the burden of denpnstrating such factors.
28 (c) The provider may pay the costs over a period to be
29 | determined by the agency if the agency determ nes that an
30| extrene hardship would result to the provider fromi medi ate
31
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full paynent. Any default in paynent of costs nay be
coll ected by any nmeans authorized by | aw.

(24) 23y If the agency inposes an adm nistrative
sanction pursuant to subsection (13), subsection (14), or
subsection (15), except paragraphs (15)(e) and (o), urder—this
seetion upon any provider or other person who is regul ated by

another state entity, the agency shall notify that other
entity of the inposition of the sanction. Such notification
nmust include the provider's or person's nane and |icense
nunber and the specific reasons for sanction

(25)24)(a) The agency may wi t hhol d Medicai d paynents,
in whole or in part, to a provider upon receipt of reliable
evi dence that the circunstances giving rise to the need for a
wi t hhol di ng of paynents involve fraud, willful
m srepresentati on, or abuse under the Medicaid program or a
crime committed while rendering goods or services to Medicaid
reci pi ent s—pending—conpretion—of—tegal—rproceedings. If it is
determ ned that fraud, willful misrepresentation, abuse, or a
crime did not occur, the paynents wi thheld nust be paid to the
provider within 14 days after such determination with interest
at the rate of 10 percent a year. Any noney withheld in
accordance with this paragraph shall be placed in a suspended
account, readily accessible to the agency, so that any paynent
ultimately due the provider shall be nade within 14 days.

(b) The agency may deny payment, or require repaynent,

if the goods or services were furnished, supervised, or caused

to be furnished by a person who has been suspended or

ternmnated fromthe Medicaid programor Medicare program by

t he Federal Governnent or any state.

(c) by Overpaynents owed to the agency bear interest
at the rate of 10 percent per year fromthe date of
61
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determ nation of the overpaynent by the agency, and paynent
arrangenents nmust be nade at the conclusion of |ega
proceedi ngs. A provider who does not enter into or adhere to
an agreed-upon repaynent schedule may be term nated by the
agency for nonpayment or partial paynent.

(d) te) The agency, upon entry of a final agency order
a judgnment or order of a court of conpetent jurisdiction, or a
stipulation or settlenent, may collect the nobneys owed by al
neans al |l owabl e by law, including, but not limted to,
notifying any fiscal internediary of Medicare benefits that
the state has a superior right of paynent. Upon receipt of
such witten notification, the Medicare fiscal internediary
shall renit to the state the sum cl ai nmed.
(e) The agency mmy institute annesty prograns to all ow

Medi caid providers the opportunity to voluntarily repay

over paynents. The agency nmmy adopt rules to adm nister such

pr ogr ans.
(26) 25 The agency nmy inpose admnistrative
sanctions against a Medicaid recipient, or the agency nmay seek
any other renedy provided by law, including, but not limted
to, the renedies provided in s. 812.035, if the agency finds
that a recipient has engaged in solicitation in violation of
s. 409.920 or that the recipient has otherw se abused the
Medi cai d program
(27) £26) Wen the Agency for Health Care
Adm ni stration has nade a probabl e cause deternination and
al | eged that an overpaynent to a Medicaid provider has
occurred, the agency, after notice to the provider, may:

(a) Wthhold, and continue to w thhold during the
pendency of an administrative hearing pursuant to chapter 120,
any nedi cal assistance reinbursenent paynents until such tine
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as the overpaynent is recovered, unless within 30 days after
receiving notice thereof the provider

1. Makes repaynent in full; or

2. Establishes a repaynent plan that is satisfactory
to the Agency for Health Care Adninistration

(b) Wthhold, and continue to w thhold during the
pendency of an administrative hearing pursuant to chapter 120,
nedi cal assistance rei nbursenment paynents if the terns of a
repaynment plan are not adhered to by the provider

(28) 27y Venue for all Medicaid programintegrity
over paynent cases shall lie in Leon County, at the discretion
of the agency.

(29) £28) Notwit hstanding other provisions of |aw, the
agency and the Medicaid Fraud Control Unit of the Departnent
of Legal Affairs may review a provider's Medicaid-related and
non- Medi caid-related records in order to deternine the total

output of a provider's practice to reconcile quantities of
goods or services billed to Medicaid with against quantities
of goods or services used in the provider's total practice.

(30) 29> The agency nmy term nate a provider's
participation in the Medicaid programif the provider fails to
rei mburse an overpaynent that has been determ ned by fina
order, not subject to further appeal, within 35 days after the
date of the final order, unless the provider and the agency
have entered into a repaynent agreenent.

(31)(36) If a provider requests an adm nistrative
hearing pursuant to chapter 120, such hearing nust be
conducted within 90 days foll owi ng assi gnnent of an
adm ni strative | aw judge, absent exceptionally good cause
shown as deternined by the adnministrative |aw judge or hearing
of ficer. Upon issuance of a final order, the outstanding
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bal ance of the anpbunt deternined to constitute the overpaynent
shal | becone due. If a provider fails to nake paynents in
full, fails to enter into a satisfactory repaynent plan, or
fails to conply with the terns of a repaynent plan or
settl enment agreenent, the agency may w thhold nedica
assi stance rei nbursenent paynents until the anount due is paid
in full

(32) 31y Duly authorized agents and enpl oyees of the
agency shall have the power to inspect, during nornmal business
hours, the records of any pharmacy, whol esal e establishnent,
or manufacturer, or any other place in which drugs and nedica
suppl i es are manufactured, packed, packaged, nade, stored,
sold, or kept for sale, for the purpose of verifying the
anmount of drugs and nedi cal supplies ordered, delivered, or
purchased by a provider. The agency shall provide at |east 2
busi ness days' prior notice of any such inspection. The notice
nmust identify the provider whose records will be inspected,
and the inspection shall include only records specifically
related to that provider.
(33) In accordance with federal |aw, Medicaid

reci pients convicted of a crine pursuant to 42 U S.C. 1320a-7b

may be linmited, restricted, or suspended from Medi cai d

eligibility for a period not to exceed 1 year, as determ ned

by the agency head or desi gnee.

(34) To deter fraud and abuse in the Medicaid program

the agency may limt the nunber of Schedule Il and Schedul e

Il refill prescription clains subnmitted froma pharnacy

provider. The agency shall lint the all owabl e anbunt of

rei mbursenent of prescription refill clains for Schedul e |

and Schedule |1l pharmaceuticals if the agency or the Medicaid

Fraud Control Unit determines that the specific prescription
64

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 CS for SB 1064
317-1972-04
1| refill was not requested by the Medicaid recipient or
2 | authorized representative for whomthe refill claimis
3| subnmitted or was not prescribed by the recipient's nedica
4 | provider or physician. Any such refill request nust be
5] consistent with the original prescription
6 Section 6. Paragraph (d) of subsection (2) and
7 | paragraph (b) of subsection (5) of section 409.9131, Florida
8| Statutes, are anended, and subsection (6) is added to that
9| section, to read
10 409.9131 Special provisions relating to integrity of
11| the Medicaid program --
12 (2) DEFIN TIONS. --For purposes of this section, the
13| term
14 (d) "Peer review' neans an eval uation of the
15 | professional practices of a Medicaid physician provider by a
16 | peer or peers in order to assess the nedical necessity,
17 | appropriateness, and quality of care provided, as such care is
18 | conpared to that customarily furnished by the physician's
19 | peers and to recogni zed health care standards, and, in cases
20 | involving determ nation of nedical necessity,to determne
21 | whet her the docunentation in the physician's records is
22 | adequat e.
23 (5) DETERM NATI ONS OF OVERPAYMENT. --1n making a
24 | determ nation of overpaynent to a physician, the agency nust:
25 (b) Refer all physician service clains for peer review
26 | when the agency's prelinmnary analysis indicates that an
27 | evaluation of the nedical necessity, appropriateness, and
28 | quality of care needs to be undertaken to determne a
29 | potential overpaynent, and before any fornmal proceedings are
30| initiated agai nst the physician, except as required by s.
31| 409.913.
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1 (6) COST REPORTS. --For any Medicaid provider

2| submitting a cost report to the agency by any nethod, and in
3| addition to any other certification, the foll owi ng statenent
4| nust inmediately precede the dated signature of the provider's
5] adm nistrator or chief financial officer on such cost report:
6 "I certify that | amfaniliar with the | aws and

7 regul ati ons regarding the provision of health

8 care services under the Florida Medicaid

9 program including the | aws and regul ati ons

10 relating to clains for Medicaid rei nbursenents

11 and paynents, and that the services identified

12 in this cost report were provided in conpliance

13 with such |laws and regul ations."

14 Section 7. Section 409.920, Florida Statutes, is

15 | anended to read:

16 409.920 Medicaid provider fraud.--

17 (1) For the purposes of this section, the term

18 (a) "Agency" neans the Agency for Health Care

19 | Admi ni strati on.

20 (b) "Fiscal agent" neans any individual, firm

21 | corporation, partnership, organization, or other legal entity
22 | that has contracted with the agency to receive, process, and
23 | adjudi cate clains under the Medicaid program

24 (c) "ltemor service" includes:

25 1. Any particular item device, nedical supply, or
26 | service clained to have been provided to a recipient and

27| listed in an itenized claimfor paynent; or

28 2. In the case of a claimbased on costs, any entry in
29 | the cost report, books of account, or other docunents

30 | supporting such claim

31
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(d) "Know ngly" neans that the act was done

voluntarily and intentionally and not because of nistake or

accident. As used in this section, the term"know ngly" al so

includes the word "willfully" or "willful" which, as used in

this section, neans that an act was committed voluntarily and

purposely, with the specific intent to do sonething that the

| aw forbids, and that the act was committed with bad purpose,

either to di sobey or disregard the | aw donre—by—aperson—who—+s

Wa O Oth—G——=0 o O atu O O o Gud

(2) It is unlawful to:

(a) Knowi ngly nake, cause to be nade, or aid and abet
in the maki ng of any false statenent or fal se representation
of a material fact, by conmmi ssion or omission, in any claim
submtted to the agency or its fiscal agent for paynent.

(b) Knowi ngly nake, cause to be nade, or aid and abet
in the making of a claimfor itenms or services that are not
aut hori zed to be reinbursed by the Medicaid program

(c) Knowingly charge, solicit, accept, or receive
anyt hing of value, other than an authorized copaynent froma
Medi caid recipient, fromany source in addition to the anopunt
| egally payable for an itemor service provided to a Medicaid
reci pient under the Medicaid programor knowingly fail to
credit the agency or its fiscal agent for any paynent received
froma third-party source

(d) Knowingly nake or in any way cause to be nmade any
false statenent or false representation of a material fact, by
conmi ssion or omssion, in any docunent containing itens of
i ncone and expense that is or may be used by the agency to
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determ ne a general or specific rate of paynent for an item or
service provided by a provider

(e) Knowingly solicit, offer, pay, or receive any
renmuneration, including any kickback, bribe, or rebate,
directly or indirectly, overtly or covertly, in cash or in
kind, in return for referring an individual to a person for
the furnishing or arranging for the furnishing of any item or
service for which paynent nay be nmade, in whole or in part,
under the Medicaid program or in return for obtaining,
purchasi ng, |easing, ordering, or arranging for or
reconmendi ng, obtaining, purchasing, |easing, or ordering any
goods, facility, item or service, for which paynent may be
made, in whole or in part, under the Medicaid program

(f) Knowingly subnmit false or nisleading informtion
or statenments to the Medicaid programfor the purpose of being
accepted as a Medicaid provider.
(g) Knowingly use or endeavor to use a Medicaid

provider's identification nunber or a Medicaid recipient's

identification nunber to nake, cause to be nade, or aid and

abet in the making of a claimfor itens or services that are

not aut horized to be reinbursed by the Medicaid program

A person who violates this subsection commits a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(3) The repaynent of Medicaid paynents wongfully
obtai ned, or the offer or endeavor to repay Medicaid funds
wrongful ly obtained, does not constitute a defense to, or a
ground for disnissal of, crimnal charges brought under this
secti on.
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(4) Property "paid for" includes all property

furnished to or intended to be furnished to any recipient of

benefits under the Medicaid program regardl ess of whether

rei mbursenent is ever actually nade by the program

(5)t4)r Al records in the custody of the agency or its
fiscal agent which relate to Medicaid provider fraud are
busi ness records within the nmeaning of s. 90.803(6).

(6) £5) Proof that a claimwas submtted to the agency
or its fiscal agent which contained a false statenent or a
fal se representation of a material fact, by comr ssion or
om ssion, unless satisfactorily explained, gives rise to an
i nference that the person whose signhature appears as the
provider's authorizing signature on the claimform or whose
si gnature appears on an agency el ectronic clai msubm ssion
agreenent submitted for clains nmade to the fiscal agent by
el ectroni ¢ neans, had know edge of the false statenent or
fal se representation. This subsection applies whether the
signature appears on the claimformor the electronic claim
subm ssi on agreenent by neans of handwiting, typewiting,
facsin |l e signature stanp, conmputer inpulse, initials, or
ot herwi se.

(7) t6) Proof of submission to the agency or its fisca
agent of a docunment containing itens of income and expense,
whi ch docunent is used or that may be used by the agency or
its fiscal agent to deternine a general or specific rate of
payment and whi ch docunent contains a false statenent or a
fal se representation of a material fact, by comr ssion or
om ssion, unless satisfactorily explained, gives rise to the
i nference that the person who signed the certification of the
docunent had know edge of the fal se statenent or
representation. This subsection applies whether the signature
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appears on the docunent by nmeans of handwiting, typewiting,
facsin|le signature stanp, electronic transmission, initials,
or otherw se.

(8) 7 The Attorney Ceneral shall conduct a statew de
program of Medicaid fraud control. To acconplish this purpose,
the Attorney General shall:

(a) Investigate the possible crinminal violation of any
applicable state law pertaining to fraud in the admi nistration
of the Medicaid program in the provision of nedica
assistance, or in the activities of providers of health care
under the Medicaid program

(b) Investigate the all eged abuse or negl ect of
patients in health care facilities receiving paynents under
the Medicaid program in coordination with the agency.

(c) Investigate the all eged m sappropriation of
patients' private funds in health care facilities receiving
payrment s under the Medicai d program

(d) Refer to the Ofice of Statew de Prosecution or
the appropriate state attorney all violations indicating a
substantial potential for criminal prosecution

(e) Refer to the agency all suspected abusive
activities not of a crimnal or fraudul ent nature.

(f) Safeguard the privacy rights of all individuals
and provi de safeguards to prevent the use of patient nedica
records for any reason beyond the scope of a specific
i nvestigation for fraud or abuse, or both, without the
patient's witten consent.

(g) Publicize to state enpl oyees and the public the
ability of persons to bring suit under the provisions of the
Florida False Clainms Act and the potential for the persons
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bringing a civil action under the Florida False Clains Act to
obtain a nonetary award.

(9)8)y In carrying out the duties and responsibilities
under this section, the Attorney General nay:

(a) Enter upon the prem ses of any health care

provi der, excluding a physician, participating in the Mdicaid
programto exam ne all accounts and records that may, in any
manner, be relevant in determning the existence of fraud in
the Medicaid program to investigate all eged abuse or negl ect
of patients, or to investigate all eged m sappropriation of
patients' private funds. A participating physician is required
to nake avail abl e any accounts or records that may, in any
manner, be relevant in determning the existence of fraud in
the Medicaid program to investigate all eged abuse or negl ect

of patients, or to investigate all eged m sappropriation of

patients' private funds. Subject only to applicable federa

statutes, but notwi thstandi ng any other provision of |aw,the

accounts or records of a non-Medicaid patient may be revi ewed
by the Medicaid Fraud Control Unit without the patient's
consent, pursuant to an investigation of suspected Mdicaid

fraud, in order to deternine consistency in the quality and

appropri ateness of treatnent provided to Medicaid recipients
as conpared to non-Medicaid recipi ents nroet—be—+eviewetby—or
I i it I . ,
wH-tten—consent.
(b) Subpoena witnesses or materials, including nedica

records relating to Medicaid recipients, within or outside the
state and, through any duly designated enpl oyee, adm nister
oaths and affirmations and col |l ect evidence for possible use
in either civil or crimnal judicial proceedings.
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1 (c) Request and receive the assistance of any state
2| attorney or |aw enforcenent agency in the investigation and
3 | prosecution of any violation of this section.

4 (d) Seek any civil renedy provided by |aw, including,
5| but not limted to, the renedies provided in ss. 68.081-68.092
6 | and 812.035 and this chapter

7 (e) Refer to the agency for collection each instance
8 | of overpaynment to a provider of health care under the Medicaid
9| programwhich is discovered during the course of an

10 | i nvestigati on.

11 Section 8. Section 409.9201, Florida Statutes, is

12 | created to read:

13 409. 9201 Medicaid fraud. --

14 (1) As used in this section, the term

15 (a) "Legend drug" neans any drug, including, but not
16 | linmted to, finished dosage forns or active ingredients that
17 | are subject to, defined by, or described by s. 503(b) of the
18 | Federal Food, Drug, and Cosnetic Act or by s. 465.003(8), s.
19| 499.007(12), or s. 499.0122(1)(b) or (c).

20 (b) "Value" neans the anmount billed to the Medicaid
21| program for the property di spensed or the market val ue of a
22 | | egend drug or goods or services at the tinme and place of the
23| offense. If the market val ue cannot be determ ned, the term
24 | neans the replacenent cost of the | egend drug or goods or

25| services within a reasonable tinme after the offense.

26 (2) Any person who knowingly sells, who know ngly

27 | attenpts or conspires to sell, or who knowi ngly causes any
28 | other person to sell or attenpt or conspire to sell a | egend
29 | drug that was paid for by the Medicaid programconmits a

30 | fel ony.

31
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(a) |If the value of the legend drug involved is |ess

than $20,000, the crine is a felony of the third degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.
(b) If the value of the legend drug involved is
$20, 000 or nore but | ess than $100,000, the crine is a fel ony

of the second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(c) If the value of the legend drug involved is

$100, 000 or nore, the crine is a felony of the first degree,

puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.
(3) Any person who knowi ngly purchases, or who

knowi ngly attenpts or conspires to purchase, a | egend drug

that was paid for by the Medicaid program and i ntended for use

by anot her person commits a felony.

(a) |If the value of the legend drug is less than

$20, 000, the crine is a felony of the third degree, punishable

as provided in s. 775.082, s. 775.083, or s. 775.084.
(b) If the value of the legend drug is $20,000 or nore

but | ess than $100,000, the crine is a felony of the second

degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

(c) If the value of the legend drug is $100, 000 or
nore, the crine is a felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(4) Any person who knowi ngly nmakes or know ngly causes

to be made, or who attenpts or conspires to nake, any false

statenent or representation to any person for the purpose of

obt ai ni ng goods or services fromthe Medicaid programcommits

a felony.
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(a) |If the value of the goods or services is |less than

$20, 000, the crine is a felony of the third degree, punishable

as provided in s. 775.082, s. 775.083, or s. 775.084.
(b) If the value of the goods or services is $20, 000

or nore but | ess than $100,000, the crine is a felony of the

second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(c) |If the value of the goods or services involved is

$100, 000 or nore, the crine is a felony of the first degree,

puni shable as provided in s. 775.082, s. 775.083, or s.
775. 084.

The value of individual itens of the | egend drugs or goods or

services involved in distinct transactions conmitted during a

si ngl e schene or course of conduct, whether involving a single

person or several persons, nay be aggregated when determ ning

t he puni shnent for the offense.

Section 9. Paragraph (ff) is added to subsection (1)
of section 456.072, Florida Statutes, to read:

456. 072 G ounds for discipline; penalties
enf orcenent. - -

(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(ff) Engaging in a pattern of practice when

prescribing nedicinal drugs or controlled substances which

denonstrates a | ack of reasonable skill or safety to patients,

a violation of any provision of this chapter, a violation of

the applicable practice act, or a violation of any rules

adopted pursuant to this chapter or the applicable practice

act of the prescribing practitioner. Notwithstanding s.
74
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456. 073(13), the departnment nay initiate an investigation and

establish such a pattern frombilling records, data, or any

other information obtained by the departnent.

Section 10. Subsection (1) of section 465.188, Florida
Statutes, is anended to read:

465.188 Medicaid audits of pharnacies.--

(1) Notwithstandi ng any other |aw, when an audit of

the Medicaid-rel ated records of a pharnacy |icensed under
chapter 465 is conducted, such audit nust be conducted as
provided in this section.

g I I . I r . I
I . I " . . ey e

(a)fb)y An audit nust be conducted by a pharnmaci st
licensed in this state.

(b)te)y Any clerical or recordkeeping error, such as a
t ypographi cal error, scrivener's error, or conputer error
regardi ng a docunent or record required under the Medicaid
program does not constitute a willful violation and is not
subject to crimnal penalties without proof of intent to
conmit fraud.

(c) td)y A pharmaci st nmay use the physician's record or
ot her order for drugs or nedicinal supplies witten or
transnitted by any neans of conmunication for purposes of
val i dating the pharnacy record with respect to orders or
refills of a legend or narcotic drug.

(d)fe)y A finding of an overpaynent or under payment
nmust be based on the actual overpaynent or underpaynment and
may not be a projection based on the nunber of patients served
having a sinmlar diagnosis or on the nunber of simlar orders
or refills for simlar drugs.
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(e) t+)> Each pharmacy shall be audited under the sane
st andards and paraneters.

(f) gy A pharmaci st nust be allowed at |east 10 days
in which to produce docunentation to address any discrepancy
found during an audit.

(9g) th)y The period covered by an audit nmay not exceed 1
cal endar year.

(h) ) An audit may not be schedul ed during the first
5 days of any nonth due to the high volume of prescriptions
filled during that tine.

(i)t The audit report nust be delivered to the
pharnmaci st within 90 days after conclusion of the audit. A
final audit report shall be delivered to the pharmacist within
6 nonths after receipt of the prelimnary audit report or
final appeal, as provided for in subsection (2), whichever is
| ater.

(j) The audit criteria set forth in this section

applies only to audits of clains submtted for paynent
subsequent to July 11, 2003.

Section 11. Section 812.0191, Florida Statutes, is
created to read

812.0191 Dealing in property paid for in whole or in

part by the Medicaid program --

(1) As used in this section, the term

(a) "Property paid for in whole or in part by the

Medi cai d progrant nmeans any devi ces, goods, services, drugs,

or any other property furnished or intended to be furnished to

a recipient of benefits under the Medicaid program

(b) "Value" neans the amount billed to Medicaid for

the property di spensed or the narket val ue of the devices,

goods, services, or drugs at the tine and place of the
76
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offense. |If the market val ue cannot be determnmi ned, the term

neans t he replacenent cost of the devices, goods, services, or

drugs within a reasonable tine after the offense.

(2) Any person who traffics in, or endeavors to

traffic in, property that he or she knows or shoul d have known

was paid for in whole or in part by the Medicaid program

commits a fel ony.

(a) |If the value of the property involved is | ess than

$20, 000, the crine is a felony of the third degree, punishable

as provided in s. 775.082, s. 775.083, or s. 775.084.
(b) If the value of the property involved is $20, 000

or nore but | ess than $100,000, the crine is a felony of the

second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(c) If the value of the property involved is $100, 000

or nore, the crine is a felony of the first degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.

The value of individual itenms of the devices, goods, services,

drugs, or other property involved in distinct transactions

commtted during a single schene or course of conduct, whether

involving a single person or several persons, may be

aggr egat ed when determ ning the puni shnent for the offense.

(3) Any person who knowingly initiates, organizes,

pl ans, finances, directs, manages, or supervi ses the obtaining

of property paid for in whole or in part by the Medicaid

program and who traffics in, or endeavors to traffic in, such

property commits a felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
Section 12. Paragraph (a) of subsection (1) of section
895.02, Florida Statutes, is anended to read:
77
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895.02 Definitions.--As used in ss. 895.01-895.08, the
term

(1) "Racketeering activity" nmeans to commit, to
attenpt to comrit, to conspire to comrit, or to solicit,
coerce, or intimdate another person to comit:

(a) Any crine which is chargeable by indictnent or
i nformati on under the follow ng provisions of the Florida
St at ut es:

1. Section 210.18, relating to evasion of paynent of
cigarette taxes.

2. Section 403.727(3)(b), relating to environnental
control.

3. Section 414.39, relating to public assistance
fraud.

4, Section 409.920, relating to Medicaid provider
fraud and s. 409.9201, relating to Medicaid recipient fraud.

5. Section 440.105 or s. 440.106, relating to workers
conpensati on.

6. Sections 499.0051, 499.0052, 499. 0053, 499. 0054,
and 499.0691, relating to crines involving contraband and

adul terat ed drugs.

7. Part |V of chapter 501, relating to tel emarketi ng.

8. Chapter 517, relating to sale of securities and
i nvestor protection.

9. Section 550.235, s. 550.3551, or s. 550. 3605,
relating to dograci ng and horseraci ng.

10. Chapter 550, relating to jai alai frontons.

11. Chapter 552, relating to the manufacture,
di stribution, and use of expl osives.

12. Chapter 560, relating to noney transmitters, if
the violation is punishable as a felony.
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1 13. Chapter 562, relating to beverage | aw enforcenent.
2 14. Section 624.401, relating to transacting insurance
3| without a certificate of authority, s. 624.437(4)(c) 1.

4 | relating to operating an unauthorized multipl e-enpl oyer

5| wel fare arrangenent, or s. 626.902(1)(b), relating to

6 | representing or aiding an unauthorized insurer

7 15. Section 655.50, relating to reports of currency
8 | transactions, when such violation is punishable as a felony.
9 16. Chapter 687, relating to interest and usurious
10 | practi ces.

11 17. Section 721.08, s. 721.09, or s. 721.13, relating
12 ) to real estate tineshare plans.

13 18. Chapter 782, relating to honicide

14 19. Chapter 784, relating to assault and battery.

15 20. Chapter 787, relating to kidnappi ng.

16 21. Chapter 790, relating to weapons and firearns.

17 22. Section 796.03, s. 796.04, s. 796. 05, or s.

18| 796.07, relating to prostitution

19 23. Chapter 806, relating to arson
20 24. Section 810.02(2)(c), relating to specified
21| burglary of a dwelling or structure.
22 25. Chapter 812, relating to theft, robbery, and
23 | related crimes.
24 26. Chapter 815, relating to conputer-related crines.
25 27. Chapter 817, relating to fraudul ent practices,
26 | fal se pretenses, fraud generally, and credit card crines.
27 28. Chapter 825, relating to abuse, neglect, or
28 | exploitation of an elderly person or disabled adult.
29 29. Section 827.071, relating to comrercial sexua
30| exploitation of children
31
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1 30. Chapter 831, relating to forgery and

2 | counterfeiting.

3 31. Chapter 832, relating to i ssuance of worthless

4 | checks and drafts.

5 32. Section 836.05, relating to extortion

6 33. Chapter 837, relating to perjury.

7 34. Chapter 838, relating to bribery and m suse of

8| public office.

9 35. Chapter 843, relating to obstruction of justice.
10 36. Section 847.011, s. 847.012, s. 847.013, s.

11 ]| 847.06, or s. 847.07, relating to obscene literature and

12 | profanity.

13 37. Section 849.09, s. 849.14, s. 849.15, s. 849.23,
14 ) or s. 849.25, relating to ganbling.

15 38. Chapter 874, relating to criminal street gangs.
16 39. Chapter 893, relating to drug abuse prevention and
17 | control

18 40. Chapter 896, relating to offenses related to

19 | financi al transactions.
20 41. Sections 914.22 and 914.23, relating to tanpering
21| with a witness, victim or informant, and retaliati on agai nst
22| a witness, victim or informant.
23 42. Sections 918.12 and 918.13, relating to tanpering
24 | with jurors and evi dence.
25 Section 13. Section 905.34, Florida Statutes, is
26 | anended to read:
27 905.34 Powers and duties; |aw applicable.--The
28 | jurisdiction of a statewide grand jury inpaneled under this
29 | chapter shall extend throughout the state. The subject matter
30| jurisdiction of the statewide grand jury shall be linmted to
31| the offenses of:
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(1) Bribery, burglary, carjacking, hone-invasion
robbery, crimnal usury, extortion, ganbling, kidnapping,
| arceny, nurder, prostitution, perjury, and robbery;

(2) Crines involving narcotic or other dangerous
dr ugs;

(3) Any violation of the provisions of the Florida
Rl CO (Racket eer |Influenced and Corrupt Organization) Act,
i ncluding any offense listed in the definition of racketeering
activity ins. 895.02(1)(a), providing such listed offense is
investigated in connection with a violation of s. 895.03 and
is charged in a separate count of an information or indictnent
containing a count charging a violation of s. 895.03, the
prosecution of which listed offense may conti nue i ndependently
if the prosecution of the violation of s. 895.03 is term nated
for any reason;

(4) Any violation of the provisions of the Florida
Anti - Fenci ng Act;

(5) Any violation of the provisions of the Florida
Antitrust Act of 1980, as anended;

(6) Any violation of the provisions of chapter 815;

(7) Any crine involving, or resulting in, fraud or
deceit upon any person

(8) Any violation of s. 847.0135, s. 847.0137, or s.
847.0138 relating to conputer pornography and child
exploitation prevention, or any offense related to a violation
of s. 847.0135, s. 847.0137, or s. 847.0138; or
(9) Any crimnal violation of part | of chapter 499;

(10) Any crinminal violation of s. 409.920 or s.
409. 9201,
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1| or any attenpt, solicitation, or conspiracy to conmit any

2| violation of the crines specifically enunerated above, when

3 | any such offense is occurring, or has occurred, in tw or nore
4] judicial circuits as part of a related transaction or when any
5| such offense is connected with an organi zed crim na

6 | conspiracy affecting two or nore judicial circuits. The

7| statewide grand jury may return indictnents and presentnents
8| irrespective of the county or judicial circuit where the

9| offense is conmitted or triable. If an indictnment is

10| returned, it shall be certified and transferred for trial to
11| the county where the offense was conmitted. The powers and
12 | duties of, and | aw applicable to, county grand juries shal

13| apply to a statewi de grand jury except when such powers,

14 | duties, and law are inconsistent with the provisions of ss.

15 | 905. 31- 905. 40.

16 Section 14. Paragraph (a) of subsection (2) of section
17 | 932. 701, Florida Statutes, is anended to read:

18 932.701 Short title; definitions.--

19 (2) As used in the Florida Contraband Forfeiture Act:
20 (a) "Contraband article" neans:
21 1. Any controlled substance as defined in chapter 893
22 | or any substance, device, paraphernalia, or currency or other
23 | neans of exchange that was used, was attenpted to be used, or
24 | was intended to be used in violation of any provision of
25| chapter 893, if the totality of the facts presented by the
26 | state is clearly sufficient to neet the state's burden of
27 | establishing probable cause to believe that a nexus exists
28 | between the article seized and the narcotics activity, whether
29 | or not the use of the contraband article can be traced to a
30 | specific narcotics transacti on.
31
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2. Any ganbling paraphernalia, lottery tickets, nobney,
currency, or other nmeans of exchange whi ch was used, was
attenpted, or intended to be used in violation of the ganbling
| aws of the state.

3. Any equiprent, liquid or solid, which was being
used, is being used, was attenpted to be used, or intended to
be used in violation of the beverage or tobacco | aws of the
state.

4. Any notor fuel upon which the notor fuel tax has
not been paid as required by | aw

5. Any personal property, including, but not linmted
to, any vessel, aircraft, item object, tool, substance,
devi ce, weapon, nmchine, vehicle of any kind, noney,
securities, books, records, research, negotiable instrunents,
or currency, which was used or was attenpted to be used as an
instrunentality in the commission of, or in aiding or abetting
in the commission of, any felony, whether or not conprising an
el enent of the felony, or which is acquired by proceeds
obtained as a result of a violation of the Florida Contraband
Forfeiture Act.

6. Any real property, including any right, title,
| easehol d, or other interest in the whole of any lot or tract
of land, which was used, is being used, or was attenpted to be
used as an instrunentality in the commission of, or in aiding
or abetting in the commission of, any felony, or which is
acqui red by proceeds obtained as a result of a violation of
the Florida Contraband Forfeiture Act.

7. Any personal property, including, but not linted
to, equi pnent, noney, securities, books, records, research
negoti abl e instrunments, currency, or any vessel, aircraft,
item object, tool, substance, device, weapon, nachine, or
83
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vehicl e of any kind in the possession of or belonging to any
person who takes aquaculture products in violation of s.
812.014(2)(c).

8. Any nmotor vehicle offered for sale in violation of
s. 320. 28.

9. Any notor vehicle used during the course of
committing an offense in violation of s. 322.34(9)(a).
10. Any real property, including any right, title,

| easehold, or other interest in the whole of any lot or tract

of land, which is acquired by proceeds obtained as a result of

Medi cai d provider fraud under s. 409.920; any persona

property, including, but not linited to, equi pnent, nobney,

securities, books, records, research, negotiable instrunents,

or currency; or any vessel, aircraft, item object, tool

subst ance, device, weapon, nmachine, or vehicle of any kind in

t he possessi on of or belonging to any person which is acquired

by proceeds obtained as a result of Medicaid provider fraud
under s. 409.920.

Section 15. Paragraph (lI) is added to subsection (5)
of section 932.7055, Florida Statutes, to read:

932. 7055 Disposition of liens and forfeited
property. --

(5) |If the seizing agency is a state agency, al

remai ni ng proceeds shall be deposited into the General Revenue
Fund. However, if the seizing agency is:

(1) The Medicaid Fraud Control Unit of the Departnent
of Legal Affairs, the state share of the proceeds accrued

pursuant to the provisions of the Florida Contraband

Forfeiture Act shall be deposited into the Gants and

Donati ons Trust Fund as provided in s. 409.916, as applicable.
Section 16. This act shall take effect July 1, 2004.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1064
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prescription refill_ was not requested by the Medicaid
recipient or authorized representative for whomthe refil
IS submtted, or was not prescribed by the recipient's

claim

nedi cal provider or physician.

Redefines the term "know ngly" as an act done voluntarily and
intentionally and not because of nistake or accident,

"Know ngly" also includes the word "willfully" or "willful".
Makes It unlawful to know ngly use or endeavor to use a

Medi caid provider's or recipient's identification nunber_ or
cause to be nade, or aid and abet in the naking of a claimfor
items or services that are not authorized to bé rei nbursed
under the Medicaid program

Aut hori zes. AHCA and MFCU to review a provider's

non- Medi cai d-rel ated records, wthout the patient's consent,

Pursuant to an investigation of suspected dicaid fraud in or
0 determ ne consistency in the quality and appropriateness of

treatnent provided to dicaid recipients as conpared to

non- Medi cal d recipients.

Provi des an additional ground under which a health care
practitioner who prescribes nedicinal drugs or controlled
subst ances may be subject to discipline by the Departnent of
Health or the apProprlate board having jurisdiction over the
health care practitioner.

Del etes the requirenent that AHCA give pharmacists at |east 1
week's notice prior to a pharnapY audit, specifying an
effective date for the audit criferia in the section

Creates new felony violations for various Medicaid fraud
activities.

Expands the_ definition of "racketeerlng activity" i
crimes conmmtted under s. 409.9201, F.S., relat
reci pient fraud. Expands the definition of "con
article." Requires that proceeds collected unde
Contraband_Forfeiture Act be deposited in AHCA

Donati ons Trust Fund.

y" to include.
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s Grants and
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