Florida Senate - 2004 CS for CS for SB 1156

By the Committees on Crimnal Justice; Judiciary; and Senators
Peaden and Posey

307-1997-04
1 A bill to be entitled
2 An act relating to sport shooting and training
3 range environnental liability protection
4 creating s. 790.333, F.S.; providing
5 | egislative findings and intent; providing
6 definitions; specifying immunity fromliability
7 for certain persons or entities fromcertain
8 clains relating to projectiles at sport
9 shooting and training ranges; providing a
10 limtation; requiring withdrawal of certain
11 clains fromcourts or adninistrative agencies
12 after a certain date; providing that certain
13 | egal actions found in favor of the state may
14 not benefit the state; requiring the state to
15 pay all costs of litigation, attorney's fees,
16 danmages, and econonic |loss for certain | ega
17 actions found in its favor; requiring the
18 Departnent of Environnental Protection to
19 devel op a plan to conduct review and cl eanup
20 requiring the departnent to conduct an
21 envi ronnental cl eanup under certain
22 ci rcunstances; providing duties and
23 restrictions on the departnment and ranges;
24 creating an identification process; authorizing
25 t he departnent to devel op gui deli nes;
26 aut hori zing the departnent to use funds from
27 the Water Quality Assurance Trust Fund for
28 expenses associated with the act; providing
29 crimnal penalties; specifying preenption by
30 the state; providing for construction
31 providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 790.333, Florida Statutes, is

created to read
790. 333 Sport shooting and trai ning range protection

liability; clains, expenses, and fees; penalties; preenption

construction. --
(1) LEG SLATI VE FI NDI NGS. - -
(a) The Legislature finds that nore than 400 sport

shooting and training ranges exist on public and private | ands

t hroughout this state.

(b) These sport shooting and training ranges are

wi dely used and enjoyed by the residents of this state and are

a necessary conponent of the guarantees of the Second
Anmendnent to the United States Constitution and of s. 8, Art.
| of the State Constitution.

(c) Many of these ranges are used by state and | oca

| aw enforcenent agencies for training, practice, and regul ar

mandat ory qualification by | aw enforcenent officers; by hunter

safety instructors of the Fish and WIldlife Conservation

Conmi ssi on who teach adults and youngsters the safe use and

handling of firearns in preparation for obtaining hunting

|icenses; by school boards, colleges, and universities for

reserve officer training corps training and activities; by

school shooting teans; by A ynpic conpetitors; and by

certified instructors who teach the safe use and handl i ng of

firearnms in preparation for applying for licenses to carry

conceal ed firearns for lawful self-protection

(d) The public policy of this state is to encourage

the safe handling and operation of firearns and mandat es

appropriate training in the safe use and handling of firearns
2
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for persons licensed to carry concealed firearnms and for

persons licensed to hunt in this state. Sport shooting and

training ranges throughout this state provide the |ocation at

which this inportant public purpose is served and at which the

firearns training mandates are fulfilled

(e) Projectiles are integral to sport shooting and

training range activity and to the ownership and use of

firearns.
(f) Over years of operation, projectiles have

accunul ated in the environnent at many ranges, the

environnental inpact of which is disputed.

(g) Litigation has been initiated by certain state

agenci es, including the Departnent of Environnental Protection

and the Sout hwest Florida Water Managenent District, against

sport shooting and traini ng range owners and operators seeking

to conpel such owners and operators to discontinue the use of

certain projectiles and to investigate and renpve accunul at ed

projectiles under the theory that these projectiles were

deposited w thout authorization under prevailing state

environnental |aws. The cost of defending these actions is

prohibitive and threatens to destroy the sport shooting and

training range industry.

(h) The elimnation of sport shooting and training

ranges woul d unnecessarily inpair the ability of residents of

this state to exercise and practice their constitutiona

guar ant ees under the Second Anendnent to the United States

Constitution and under s. 8, Art. | of the State Constitution
(2) LEG SLATIVE | NTENT. --The Legislature intends to

protect and i nmuni ze sport shooting and training range owners,

operators, users, enployees, agents, contractors, and

custoners fromenvironnental liability as described in this
3
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act and to prohibit actions by the state, special purpose

districts, or political subdivisions which threaten to destroy

or bankrupt sport shooting and traini ng ranges.
(3) DEFINITIONS.--As used in this act, the term
(a) "Omner" neans any person who owns or has owned a

sport shooting or training range or any interest therein.

(b) "Operator" neans any person who operates or has

operated a sport shooting or training range.

(c) "Projectile" means any object expelled, propelled,

di scharged, shot, or otherwise released froma firearm BB

gun, airgun, or sinilar device, including, but not limted to,

gunpowder, anmmunition, |lead, shot, skeet, and trap targets and

associ ated chem cal s, derivatives, and constituents thereof.

(d) "Environnent" neans the air, water, surface water,

sedi nent, soil, groundwater, and other natural and nmannade

resources of this state.

(e) "User" neans any person, partner, joint venture,

busi ness, or social entity or corporation, or any group of

such persons or entities, organized or united for a business,

sport, or social purpose.

(f) "Sport shooting and training range" or "range"

neans any area that has been designed or operated primrily

for the use of firearns, rifles, shotguns, pistols,

si |l houettes, skeet, trap, black powder, BB guns, airguns, or

simlar devices or for any other type of sport or training

shooti ng.
(4) SPORT SHOOTI NG AND TRAI NI NG RANGE LIABILITY
PROTECTI ON. - - Not wi t hst andi ng any other provision of |aw, any

private or public owner, operator, enpl oyee, agent,

contractor, customer, or user of any sport shooting or

training range located in this state, identified to the
4
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1| departnent by Septenber 30, 2005, as set forth in paragraph
27 (i) shall have linmted liability to this state or any

3 | agency of the state, special purpose district, or politica

4 | subdivision of this state for any claimassociated with the

5] intentional or unintentional placenent, deposition, or

6 | accunul ati on of projectiles in the environnent on or under

7 | that sport shooting or training range or any other property

8 | over which the range has an easenent, |easehold, or other

9] legal right of use. For purposes of this subsection, a public
10 | owner or operator neans the state, a county, a municipa

11| corporation, a state university or college, or a schoo

12 | district.

13 (5) PENDI NG AND FUTURE CLAI MS. - -

14 (a) Al clains fromwhich private or public owners,

15 | operators, enployees, agents, contractors, custoners, or users
16 | of any sport shooting and training ranges are i muni zed under
17 | this section which are pending in any court of this state or
18 | before any adnini strative agency on January 1, 2004, shall be
19 | withdrawn within 30 days after the effective date of this act
20| and failure to inmediately withdraw such claimshall be a

21| violation of this act and shall be penalized in accordance

22 | with subsection (6).

23 (b) No state agency, county, nmunicipality, town,

24 | special purpose district, or other political subdivision my
25| benefit financially or otherwi se fromany such acti on pending
26 | on or after January 1, 2004, in which any judgnent or other
27 | legal action or recourse is or has been entered in favor of
28 | the state, any of its agencies, or a county, nunicipality,

29 | town, special purpose district, or other political subdivision
30 | against any private or public owner, operator, enpl oyee,

31| agent, contractor, custoner, or user of any sport shooting or

5
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training range. The state, agency, county, nmunicipality, town,

speci al purpose district, or other political subdivision that

brought such action shall inmediately pay all costs of

litigation and all reasonable attorney's fees, paralegal's

fees, and danmages for all econonic and other | osses resulting

fromthe initiation of such claimfor which this section

provides inmunity.

(c) Any private or public owner, operator, enployee

agent, contractor, custoner, or user of any sport shooting or

training range injured as a result of a claimfiled in

violation of this section shall have a civil cause of action

for damages, reasonable attorney's fees, and costs.
(6) PENALTIES.--Any official, enployee, or other agent
of this state or its agencies, or of a county, nunicipality,

town, special purpose district, or other political subdivision

of this state, who, while acting in his or her official

capacity and within the scope of his or her enploynent or

office, willfully and knowingly brings or is a party to

bringing an action in violation of this section conmts a

m sdeneanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(7) DUTIES. - -

(a) The Departnent of Environnental Protection shal

devel op a plan and procedures for the reasonable review,

contam nati on assessnent, and cl eanup of sport shooting and

training ranges if there is credible reason to believe that

the accunul ati on of projectiles on such ranges poses an

i medi ate threat to the environnent or to hunman heal th. The

departnent shall give 60 days' notice to the sport shooting or

trai ning range owner, operator, tenant, or occupant of the

6
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departnent's intent to enter the site for the purpose of a

cont am nati on assessment.

(b) Principles of risk-based corrective action

pursuant to s. 376.30701 shall be applied to sport shooting or

traini ng ranges.

(c) The departnent may enter a sport shooting or

trai ning range and conduct an environnental cleanup of the

site under the follow ng circunstances:

1. The departnent has proven by conpetent, substanti al

evi dence through scientifically accepted docunentation that

the effect of accunulation of |ead projectiles at the sport

shooting or training range is in violation of laws and rul es

and i s causing an unreasonable risk of injury or death to

humans or the environnent;

2. The departnent has presented scientifically

accepted docunentation of contanmination at the sport shooting

or training range to the sport shooting and traini ng range

owner, operator, tenant, or occupant,

3. The departnent has nade a reasonable effort to

obtain pernmission fromthe sport shooting or training range

owner, operator, tenant, or occupant for entrance for the

pur pose of environnental cleanup

4. The departnent has given 120 days' notice to the

sport shooting or training range owner, operator, tenant, or

occupant of the departnent's intent to enter the site for the

pur pose of an environnental cleanup; and

5. The sport shooting or training range owner

operator, tenant, or occupant has given pernission to the

departnent to conduct the environnental cleanup

(d) In the event that the departnent has conplied with

the requirenents of subparagraphs (c)1.-4. and been denied
7
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perm ssion to conduct the environnental cleanup, the

departnent may seek judicial intervention for the purpose of

fulfilling its duties.

(e) Should the departnment seek judicial intervention

as authorized in paragraph (d), the owner, operator, tenant,

or occupant shall have the opportunity to rebut the

departnent's cl ai ns.

(f) Should the departnment seek judicial intervention

the prevailing party may recover related costs and fees from

the other party or parties.

(g) Upon this act beconing |l aw, the departnent shal

initially notify those sport shooting and traini ng ranges

known to the departnent of the passage of this act and the

rights and obligations of range owners and operators under

this act.
(h) No later than Cctober 1, 2004, the departnent
shal|l establish a range identification process to identify the

ownership and |l ocation of all sport shooting and training

ranges in the state. The departnent is authorized to devel op

t he guidelines necessary to inplenent the range identification

process. However, the process for devel opi ng the guidelines by

the departnment shall be strictly limted to the foll owi ng

activities:
1. In establishing the identification process, the

departnent shall nmake a reasonable effort to notify the public

of the identification requirenents which shall include

providing |l egal notice as provided in chapter 50.

2. Any costs associated with this identification

process shall be borne by the departnent.

3. The departnent shall devel op an educati on program

to assist identified ranges and to pronote the use of
8
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best - managenent practices that can be inplenented to lint

environnental inpacts associated with the operation of the

ranges.

Any owner of a sport shooting or training range nust identify

t hensel ves to the departnent in accordance w th departnment

gui deli nes and provide, at a nmininum the nane and | ega

address of the owner and the address and | egal description of

the range. Omers of ranges in exi stence on or before Cctober

1, 2004, nust identify thenselves to the departnent by
Sept enber 30, 2005. Omners of ranges established after Cctober
1, 2004, nust identify thenmselves to the departnent within 1

year of the establishnent of the ranges.

(i) Sport shooting or training ranges that have been

identified to the departnent by Septenber 30, 2005, nmy not be

required to pay for the initial environnental cleanup

whenever it occurs, and the cost of the contam nation

assessnent and the initial environnental cleanup shall be

borne by the state. The cost of any subsequent cleanup will be

done at the expense of the owner, operator, tenant, or

occupant of the range. The cost of environnental cleanups

conducted at ranges that have identified thenselves to the
departnent after Septenber 30, 2005, shall be borne by the
owner, operator, tenant, or occupant of the range. The

liability protection in subsection (4) ternminates after the

initial environnental cleanup is conpleted by the departnent.

(j) A county, nmunicipality, town, special purpose

district, other political subdivision, or any ot her governnent

entity in the state nay not initiate any site investigation or

any other activity related to environnental issues or cleanup

of sport shooting or training ranges unless such activity is
9
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specifically pernitted by the Departnent of Environnental

Protection and is under the direct supervision of the

depart nent.
(k) The departnent may use funds fromthe Water

Qual ity Assurance Trust Fund for expenses associated with this

act .

(1) This section does not relieve the state of its

duty to absorb the costs of environnental cleanups of sport

shooting or training ranges under other circunstances.

(m The departnent may not initiate a range cl eanup

unless funding is available to conplete the cl eanup project.

The departnent shall work with ranges to develop, with

reasonabl e certainty, estimates of the tine necessary to cl ean

up each range and shall strictly adhere to a reasonable tine

franme, consistent with the principles of risk-based corrective

action. Once a cleanup has begun, the departnent shal

proceed, without delay until conpletion, utilizing the nost

fiscally responsi bl e approach.
(8) PREEMPTI ON. --Notwi t hstandi ng any ot her provision
of law, the Legislature preenpts the entire field of

regulating the environnental effects of projectile deposition

at sport shooting and traini ng ranges.
(9) CONSTRUCTION.--This section shall be liberally
construed to effectuate its renedial and deterrent purposes.

Section 2. This act shall take effect upon becoming a
| aw.

10
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/ SB 1156

Provides |imted Ilabl|lt¥_f0r, rat her than bl anket

i munity fro clains relating to the depositing of
projectiles and their effect “on the environnent, to
shootin ranges, and Bgrtles associ ated with the ranges,
as idenfified to the part nent of Environnental
Regul ati on by Septenber 30, 2005

Changes_ the potential crinminal penalty for bringing an
action in violation of the bill froma third de?ree
felony to a first degree m sdeneanor. Provides that the
crim nal penalt% may be inposed if any action pending as
a January 1, 2004, is not withdrawmn within 30 days of the
bill becom ng | aw

Provi des that no state a?ency or other political

subdi vi si on may benefit financially or otherw se from an
action that is’ pending as of January 1, 2004, in which a
judgnent, | egal action, or other recourse has been
entered. The CS requires the agency or political

subdi vision to pay costs and féees associated with the
l[itigation as well as danmges, economic or otherw se that

|
resulted fromthe litigation.
s

Del etes the otentlal for treble danages belng avallable
to a clainman |njure as aresult of a claimfil
violation of th e nemAy created statute. The potentlm

cl al mant s mh recover under this provision are
limted to: Y prlvate or public owner, operator,

enpl oyee, agen contractor, custoner, or user of a
range:

The CS creates certain duties and net hods b¥ whi ch t hey
nmay be carried out, within the Departnent o
Envi ronment al Protecti on.

The CS provides that the Depart
intervention under certain circ
carry out its duties, and that

recover costs associated with t

ment may seek judici al
unst ances, i n order to
the prevailing party shal
he litigation:

The. CS creates duty to use risk-based corrective
action, using the nost fiscally responsible approach in
the cl eanup process.

The CS requires the Departnent to notify ranges when the
Act passes.

The CS directs the Department to devel op and inplenment a

range identification process Ranges identified to the
partnment by Septenber 30, 05, "may not _be required to

Pay for the Ctost of the initial cleahu The limted
iability protection is |lifted after the initial cleanup

by the Departnent of Environnmental Regul ation.

The CS r t icts ?overnnental_entltles ot her than the

state fr nitia

i ng anyl?ct|V|ty related to
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environnental issues, except under certain restricted
ci rcunst ances.

11. The CS provides that funds fromthe Water Quality
Asfﬁr?ﬂpe 13?St Fund may be used for expenses asSoci at ed
W is Act.
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