Florida Senate - 2004 SB 1314
By Senator Garcia

40- 702A- 04

1 A bill to be entitled

2 An act relating to consuner services; anending
3 s. 525.09, F.S.; revising reporting

4 requirenents related to remttance of petrol eum
5 fuel inspection taxes; anmending s. 559.801

6 F.S.; redefining the term "busi ness

7 opportunity" for the purposes of regulating the
8 sal e or | ease of business opportunities;

9 anmending s. 559.920, F.S.; redefining actions
10 by nmotor vehicle repair shops or enpl oyees

11 which are unlawful; anending s. 559.928, F.S.
12 revising information to be submitted for

13 registration as a seller of travel and

14 informati on subnitted by independent agents;

15 anending s. 616.242, F.S.; revising conditions
16 under which an anusenent ride nmust be inspected
17 by the Departnent of Agriculture and Consuner
18 Services; revising schedules for such

19 i nspections; anending s. 849.094, F.S.
20 redefining the term"operator" for purposes of
21 the regul ati on of ganme pronotions; increasing
22 certain filing fees for operators of gane
23 pronotions; revising notice requirenents for
24 gane pronotions; providing an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Section 525.09, Florida Statutes, is
29 | anended to read:
30 525.09 Inspection fee.--
31
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1 (1) For the purpose of defraying the expenses incident
2| to inspecting, testing, and analyzing petroleumfuels in this
3| state, there shall be paid to the departnent a charge of
4 | one-eighth cent per gallon on all gasoline, kerosene (except
5| when used as aviation turbine fuel), and #1 fuel oil for sale
6| or use in this state. This inspection fee shall be inposed in
7 | the sane manner as the notor fuel tax pursuant to s. 206. 41.
8 | Paynent shall be nade on or before the 25th day of each nonth.
9 (2) |If any conpany fails to nake the paynent herein
10 | provided on or before the 25th day of each nobnth, the
11 | departnent nmay add 10 percent to the anmpunt of such taxes
12 | already due as a penalty for failure of the conpany to nake
13| the report and paynent by the 25th day of each nmonth. The
14 | departnent shall proceed to collect the tax, together with al
15 ] costs incident to collection by the sane nethods as other
16 | del i nquent taxes are collected by | aw.
17 (3) Al renmttances to the departnent for the
18 | inspection tax herein provided shall be acconpani ed by a
19 | detailed report under oath showi ng the nunber of gallons of
20 | gasoline, kerosene, or fuel oil sold and—detvered—in—each
21 | eounty.
22 (4) No inspection fee shall be charged on petrol eum
23| fuel s unl oaded in any of the Florida ports for shipnent into
24 | ot her states.
25 Section 2. Subsection (1) of section 559.801, Florida
26 | Statutes, is anended to read:
27 559.801 Definitions.--For the purpose of ss.
28 | 559. 80-559. 815, the term
29 (1) (a) "Business opportunity" neans the sale or |ease
30 | of any products, equi pnent, supplies, or services which are
31| sold or leased to a purchaser to enable the purchaser to start
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a business for which the purchaser is required to pay an
initial fee or sum of noney which exceeds $500 to the seller
and in which the seller represents:

1. That the seller or person or entity affiliated with
or referred by the seller will provide |ocations, either
cont enporaneously at the tine of the sale or |ease or at a

future tine,or assist the purchaser in finding | ocations for

the use or operation of vending nachi nes, racks, display

cases, currency or card operated equi pment, or other simlar

devi ces or currency-operated anmusenent nachi nes or devices on

prem ses neither owned nor | eased by the purchaser or seller
2. That the seller will purchase, either

cont enporaneously at the tine of the sale or |ease or at a

future tine,any or all products nade, produced, fabricated,

grown, bred, or nodified by the purchaser using in whole or in
part the supplies, services, or chattels sold to the
pur chaser ;

3. That the seller guarantees that the purchaser wll
derive inconme fromthe business opportunity which exceeds the
price paid or rent charged for the business opportunity or
that the seller will refund all or part of the price paid or
rent charged for the business opportunity, or will repurchase
any of the products, equi pnent, supplies, or chattels supplied
by the seller, if the purchaser is unsatisfied with the
busi ness opportunity; or

4. That the seller will provide, either
cont enporaneously at the tine of the sale or |ease or at a

future tine,a sales programor marketing programthat wll

enabl e the purchaser to derive incone fromthe business
opportunity, except that this paragraph does not apply to the
sal e of a sales program or narketing program nade in

3
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1| conjunction with the licensing of a trademark or service nmark
2| that is registered under the laws of any state or of the

3| United States if the seller requires use of the trademark or
4| service mark in the sal es agreenent.

5

6 | For the purpose of subparagraph 1., the term "assist the

7 | purchaser in finding | ocations" nmeans, but is not limted to,
8 | suppl ying the purchaser with nanes of | ocator conpanies,

9| contracting with the purchaser to provide assistance or supply
10 | nanes, or collecting a fee on behalf of or for a |ocator

11 | conpany.

12 (b) "Business opportunity" does not include

13 1. The sal e of ongoi ng busi nesses when the owner of
14 | those businesses sells and intends to sell only those business
15| opportunities so |l ong as those busi ness opportunities to be
16 | sold are no nore than five in nunber

17 2. The not-for-profit sale of sal es denpnstration

18 | equi pnent, materials, or sanples for a price that does not

19 | exceed $500 or any sales training course offered by the seller
20 | the cost of which does not exceed $500; or

21 3. The sale or lease of laundry and drycl eaning

22 | equi pnent.

23 Section 3. Section 559.920, Florida Statutes, is

24 | anended to read:

25 559.920 Unlawful acts and practices.--1t shall be a
26 | violation of this act for any notor vehicle repair shop or

27 | enpl oyee thereof to:

28 (1) Engage or attenpt to engage in repair work for

29 | conpensation of any type without first being registered with
30 | er—having—submtted—an—afHdavit—of—exenption—to the

31 | departnent;
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(2) Make or charge for repairs which have not been
expressly or inpliedly authorized by the custoner;

(3) Msrepresent that repairs have been nade to a
not or vehi cl e;

(4) Msrepresent that certain parts and repairs are
necessary to repair a vehicle;

(5) Msrepresent that the vehicle being inspected or
di agnosed is in a dangerous condition or that the custoner's
conti nued use of the vehicle may be harnful or cause great
damage to the vehicle;

(6) Fraudulently alter any custoner contract,
estimate, invoice, or other docunent;

(7) Fraudulently m suse any custoner's credit card;

(8) Make or authorize in any manner or by any neans
what ever any witten or oral statenent which is untrue,
deceptive or msleading, and which is known, or which by the
exerci se of reasonable care should be known, to be untrue,
deceptive or m sl eading;

(9) Make fal se promi ses of a character likely to
i nfl uence, persuade, or induce a custonmer to authorize the
repair, service, or maintenance of a notor vehicle;

(10) Substitute used, rebuilt, salvaged, or
strai ghtened parts for new replacenent parts w thout notice to
the notor vehicle owner and to her or his insurer if the cost
of repair is to be paid pursuant to an insurance policy and
the identity of the insurer or its clains adjuster is
di scl osed to the nmotor vehicle repair shop

(11) Cause or allow a customer to sign any work order
that does not state the repairs requested by the custoner or
t he autonobile's odoneter reading at the tine of repair;

5
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(12) Fail or refuse to give to a custoner a copy of
any docunent requiring the custoner's signature upon
conpl etion or cancellation of the repair work;

(13) WIllfully depart fromor disregard accepted
practices and professional standards;

(14) Have repair work subcontracted wi thout the
know edge or consent of the custoner unless the notor vehicle
repair shop or enpl oyee thereof denpnstrates that the custoner
coul d not reasonably have been notified;

(15) Conduct the business of notor vehicle repair in a
| ocation other than that stated on the registration
certificate;

(16) Rebuild or restore a rebuilt vehicle w thout the
know edge of the owner in such a nmanner that it does not
conformto the original vehicle manufacturer's established
repair procedures or specifications and al |l owabl e tol erances
for the particular nodel and year; or

(17) Performany other act that is a violation of this
part or that constitutes fraud or mnisrepresentation

Section 4. Subsections (1) and (3) of section 559. 928,
Fl ori da Statutes, are anended to read

559.928 Registration. --

(1) Each seller of travel shall annually register with
the departnent, providing: its |legal business or trade nane,
mai | i ng address, and business |ocations; the full nanes,
addr esses, and tel ephone nunber s;—and—soctal—seecurttynurbers
of its owners or corporate officers and directors and the
Fl orida agent of the corporation; a statenent whether it is a
donestic or foreign corporation, its state and date of
i ncorporation, its charter nunber, and, if a foreign
corporation, the date it registered with the State of Florida

6
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and occupational license where applicable; the date on which a
seller of travel registered its fictitious nane if the seller
of travel is operating under a fictitious or trade nane; the
nane of all other corporations, business entities, and trade
nanes t hrough which each owner of the seller of travel
operated, was known, or did business as a seller of travel
within the preceding 5 years; a list of all authorized

i ndependent agents, including the agent's trade nane, ful

nane, nailing address, business address, telephone nunbers,
and social security nunber; the business |ocation and address
of each branch office and full nanme and address of the manager
or supervisor; and proof of purchase of adequate bond or
establishnent of a letter of credit or certificate of deposit
as required in this part. A certificate evidencing proof of
regi stration shall be issued by the departnent and nust be
prominently displayed in the seller of travel's primary place
of busi ness.

(3) Each independent agent shall annually file an
affidavit with the departnent prior to engaging in business in
this state. This affidavit nust include the independent
agent's full nane, |egal business or trade nane, mailing
addr ess, business address, and tel ephone nunber;—sociat
sectri-ty—nufbers-and the nane or nanes and addresses of each
seller of travel represented by the independent agent and nust
be acconpani ed by a copy of the independent agent's current

contract with each seller of travel. A letter evidencing proof

of filing nmust be issued by the department and nust be

prom nently displayed in the independent agent's prinmary place

of business. As used in this subsection, the term

"i ndependent agent" neans a person who represents a seller of

travel by soliciting persons on its behalf; who has a witten
7
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1| contract with a seller of travel which is operating in

2| conpliance with this part and any rul es adopted thereunder

3| who does not receive a fee, commi ssion, or other val uable

4| consideration directly fromthe purchaser for the seller of

5] travel; who does not at any tinme have any unissued ticket

6 | stock or travel docunents in his or her possession; and who

7 | does not have the ability to issue tickets, vacation

8| certificates, or any other travel docunent. The term

9 | "i ndependent agent" does not include an affiliate of the

10| seller of travel, as that termis used in s. 559.935(3), or
11 | the enpl oyees of the seller of travel or of such affiliates.
12 Section 5. Subsection (7) of section 616.242, Florida
13| Statutes, is anended to read:

14 616. 242 Safety standards for amusenent rides. --

15 (7) DEPARTMENT | NSPECTI ONS. - -

16 (a) In order to obtain an annual pernit, an anmusenent
17 | ride nust be inspected by the departnent in accordance with
18 | subsection (11) and receive an inspection certificate. In

19 | addition, each pernmanent arusenent ride nmust be inspected
20 | semi annual ly by the departnent in accordance with subsection
21| (11) and receive an inspection certificate and nust receive an
22 | inspection certificate when it is rel ocated; -and each
23 | tenporary amusenent ride nust be inspected by the departnent
24 | in accordance with subsection (11), and rust receive an
25| inspection certificate each tine the ride is set up or noved
26| to a new location in this state unless the tenporary anmusenent
27 | ride is:
28 1. Used at a private event;
29 2. A sinmulator, the capacity of which does not exceed
30| 16 persons; or
31
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3. Akiddie ride used at a public event, provided that
there are no nore than three anusenent rides at the event,
none of the kiddie rides at the event exceeds a capacity of 12
persons, and the ride has an inspection certificate that was
i ssued within the preceding 6 nonths. The capacity of a kiddie
ride shall be deternmined by rule of the departnent, unless the
capacity of the ride has been determ ned and specified by the
manuf acturer. Any owner of a kiddie ride operating under this
exenption is responsible for ensuring that no nore than three
anmusenent rides are operated at the event.

(b) To obtain a departnent inspection for an anusenent
ride, the owner nust submit to the departnent on a form
prescribed by rule of the departnment a witten Request for
| nspection. The owner nust provide the follow ng infornmation
to the departnent:

1. The legal nane, address, and prinmary place of
busi ness of the owner, the requested i nspection date, the date

of first intended use or planned opening date, and the date of

arrival on site.

2. A description, manufacturer's name, serial nunber
nodel nunber, and the United States Amusenent |dentification
Nunber, if previously assigned, of the anmusenent ride.

3. For a tenporary anusenent ride, for each tine the
amusenent ride is set up or noved to a new | ocation, the
requested i nspection date of—first—intended—use at the new
| ocation and the address or a description of the new | ocation

(c) For pernmanent anusenent rides, the request for
i nspection nust be received by the departnent at |east 15 days

before the requested inspecti on ewrer—s—plranned—opening date

or at |east 15 days before the expiration of the prior

i nspection certificate. |If the request for inspection is
9
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received |l ess than 15 days before the requested i nspection

owner—s—ptanned—opening date or | ess than 15 days before the

expiration of the prior inspection certificate, the departnent

may neverthel ess i nspect the amusenent ride and charge a late
fee, as set by rule of the departnent.

(d) For tenporary anusenent rides, the request for
i nspection nust be received by the departnent for each tine
the anusenent ride is set up or noved to a new | ocation at
| east 14 days before the requested inspection date ef—rst
atended—use at the new location. |[|f the request for
i nspection is received | ess than 14 days before the requested
i nspecti on date ef—+irst—intended—use at the new |l ocation, the
departnment may nevert hel ess inspect the anusenent ride and

charge a late fee, as set by rule of the departnent.

(e) Inspections will be assigned on a first coneg,
first served basis, and overflow requests will be schedul ed on
the closest date to the date for which the inspection was
r equest ed.

(f) Upon failure of an anmusenent ride to pass any
departnent inspection, the owner nmay request reinspection
whi ch shall be submitted in witing to the departnent on a
formprescribed by rule of the departnent. The depart nent
shal | reinspect the anusenent ride as soon as practica
following receipt of the witten request for reinspection and
any applicable reinspection fees set by rule of the
departnent. Inspections will be assigned on a first cone,
first served basis, and the overflow requests will be
schedul ed on the closest date to the date for which the
i nspection was request ed.

(g) |If the anusenent ride passes inspection and the
owner pays the applicable fee set by rule of the departnent,

10
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the departnent shall issue an inspection certificate on a form
prescribed by rule of the departnent.

(h) The inspection certificate nust contain the date
of inspection, the site of the inspection, and the nane of the
i nspector.

(i) The inspection certificate is valid only for the
site stated on the inspection certificate. The inspection
certificate is valid for a period of not nore than 6 nonths
fromthe date of issuance, and is not transferable.

(j) The inspection certificate nust be displayed on
the anusenent ride at a place readily visible to patrons of
t he amusenent ride.

(k) If the owner fails to tinely cancel a Request for
| nspection, requests holiday or weekend inspections, or is
required to have a replacenment USAID plate issued by the
departnent, the owner nay be charged an appropriate fee to be
set by rule of the departnent.

Section 6. Subsections (1), (3), and (5) of section
849.094, Florida Statutes, are anended to read:

849.094 Gane pronotion in connection with sale of
consuner products or services.--

(1) As used in this section, the term

(a) "Gane pronotion" nmeans, but is not limted to, a
contest, gane of chance, or gift enterprise, conducted within
or throughout the state and other states in connection with
the sal e of consuner products or services, and in which the

el enents of chance and prize are present. However, "gane
promotion" shall not be construed to apply to bingo ganes
conducted pursuant to s. 849.0931

(b) "Operator" neans any person, firm corporation, or
associ ati on on whose behalf a gane pronotion is conducted o+

11
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1

2 | a—garre—prorotion, except any charitable nonprofit

3 | organi zati on.

4 (3) The operator of a ganme pronotion in which the

5] total announced value of the prizes offered is greater than

6 | $5,000 shall file with the Departnent of Agriculture and

7 | Consuner Services a copy of the rules and regul ati ons of the
8 | gane pronotion and a list of all prizes and prize categories
9| offered at | east 7 days before the comencenent of the gane
10 | pronmotion. Such rules and regul ations may not thereafter be
11 | changed, nodified, or altered. The operator of a gane

12 | pronotion shall conspicuously post the rules and regul ati ons
13 | of such gane pronotion in each and every retail outlet or

14 | pl ace where such ganme pronotion may be played or participated
15 in by the public and shall also publish the rules and

16 | regulations in all advertising copy used in connection

17 | therewith. Radio and tel evision announcenents may indicate
18 | that the rules and regulations are available at retail outlets
19| or fromthe operator of the pronotion. A nonrefundable filing
20 | fee of $150$166 shall acconpany each filing and shall be used
21| to pay the costs incurred in administering and enforcing the
22 | provisions of this section.
23 (5) Every operator of a gane pronotion in which the
24 | total announced val ue of the prizes offered is greater than
25| $5, 000 shall provide the Departrment of Agriculture and
26 | Consumer Services with a certified Iist of the nanes and
27 | addresses of all persons, whether fromthis state or from
28 | anot her state, who have won prizes which have a val ue of nore
29 | than$100$25, the value of such prizes, and the dates when
30| the prizes were won within 60 cal endar days after such wi nners
31| have been finally deternmined. If there is not a winner, the

12
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operator shall provide witten notice to the departnent within

60 cal endar days after such determ nati on has been nade. The

operator shall provide a copy of the list of winners, wthout
charge, to any person who requests it. In lieu of the
foregoing, the operator of a gane pronotion may, at his or her
option, publish the sane information about the winners in a
Fl ori da newspaper of general circulation within 60 cal endar
days after such w nners have been determ ned and shall provide
to the Departnent of Agriculture and Consuner Services a
certified copy of the publication containing the information
about the winners. The operator of a gane pronotion is not
required to notify a winner by nail or by tel ephone when the
winner is already in possession of a ganme card fromwhich the
W nner can determne that he or she has won a designated
prize. Al winning entries shall be held by the operator for
a period of 90 cal endar days after the close or conpletion of
t he gane.

Section 7. This act shall take effect October 1, 2004.
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SENATE SUMVARY

Provi des that reports acconPanylng fuel inspection tax
remttances need not separately |ist each county's
deliveries. Redefines the term "business opportunity" for
Bgrposes of regulating the sale of such opportunities.
Deletes a requirenent "that sellers of travel and ]

i ndependent travel agents include their social security
nunbers with informafion submtted in annual registrati
but . requi res i ndependent agents to include copiés of
their contracts wth each Seller of travel. Requires
owners or operators of permanent apusenent rides to
obtain an inspection certificate whenever such rides are
rel ocated, Requires requests for inspection of anusenent
rides to include a date on which the inspection is
requested to be conducted. |ncreases fees for operators
of 'gane pronotions and requires certain notice when there
has“been no winner in a gane.

on
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