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HB 1363 2004
A Dbill to be entitled

An act relating to commercial relations; creating part |11
of ch. 668, F.S., relating to unsolicited comrerci al

el ectronic mail; providing a popul ar name; providing

| egislative intent; providing definitions relating to
unsolicited commercial electronic mail; prohibiting a
person frominitiating or assisting in the transm ssion of
unsolicited comercial electronic mail under certain

ci rcunst ances; prohibiting the distribution of software or
any other systemdesigned to falsify m ssing routing
information identifying the point of origin or the

transm ssion path of a commercial electronic mail nessage;
aut hori zing interactive conputer service providers to

bl ock unsolicited commercial electronic nmail; authorizing
t he Departnent of Legal Affairs to enforce the act;

aut hori zi ng the departnent and persons receiving or
retransmtting unsolicited electronic mail to bring an
action against persons transmtting that mail; providing
for declaratory and injunctive relief, conpensatory
damages, and attorney's fees; declaring that persons
outside this state are subject to the jurisdiction of this
state's courts under specified circunstances; providing a
statute-of-limtations period; providing that a violation
of the act is an unfair and deceptive trade practice;

providing for severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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29 Section 1. Part Ill of chapter 668, Florida Statutes,

30| consisting of sections 668.60, 668.601, 668.602, 668.603,
31| 668.604, 668.605, 668.606, and 668. 6075, is created to read:
32 668. 60 Popul ar nane; application.--This part nmay be known

33| by the popular nane the "Electronic Mail Comruni cations Act.”

34| Except as otherwi se provided, this part applies to unsolicited

35| commercial electronic nail.
36 668. 601 Legislative intent.--This part is intended to

37| pronpte the integrity of electronic commerce and shall be

38| construed liberally in order to protect the public and

39| legitinate busi nesses from deceptive and unsolicited commerci al

40 electronic nail.
41 668.602 Definitions.--As used in this part, the term

42 (1) "Affirmative consent" neans that the recipient of

43| electronic nmail expressly consented to receive the nessage

44| either in response to a clear and conspi cuous request for the

45| recipient's consent or at the recipient's own initiative. A

46| recipient is deened to have given affirmati ve consent if the

47| electronic mail nessage is froma person other than the person

48| to whomthe recipient directly conmuni cated consent if clear and

49| conspicuous notice was given to the recipient that the

50| recipient's electronic nmail address could be transferred to

51| another person for the purpose of that person initiating the

52| transmission of a commercial electronic mail nessage to the

53| recipient.

54 (2) "Assist in the transni ssion" neans to provide

55| substantial assistance or support that enables a person to

56| fornulate, conpose, send, originate, initiate, or transmt a

57| commercial electronic mail nessage when the person providing the
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58| assistance knows or has reason to know that the initiator of the

59| commercial electronic nail nessage is engaged in or intends to

60| engage in a practice that violates this chapter.

61 (3) "Conmercial electronic nmail nessage" neans an

62| electronic mail nmessage sent to pronote the sale or | ease of, or

63| investnent in, property, goods, or services related to any trade

64 or commer ce.

65 (4) "Departnent"” neans the Departnment of Legal Affairs.

66 (5) "Electronic nail address" neans a destination,

67| componly expressed as a string of characters, to which

68| electronic mail nay be sent or delivered.

69 (6) "Electronic nail nessage" nmeans an el ectroni ¢ nessage

70| or conputer file that is transmtted between two or nore

71| tel econmunications devices; conputers; conputer networks,

72| regardl ess of whether the network is a local, regional, or

73| global network; or electronic devices capable of receiving

74| electronic nessages, regardl ess of whether the nessage is

75| converted to hardcopy fornat after receipt, viewed upon

76| transm ssion, or stored for later retrieval.

77 (7) "lInitiate the transm ssion" neans the action taken by

78| the original sender with respect to a comercial el ectroni c nai

79| nessage.
80 (8) "lInteractive conputer service" neans any information

81| service, system or access software provider that provides or

82| enabl es conmputer access by nultiple users to a conput er server

83| including specifically, but not limted to, a service or system

84| that provides access to the Internet and the systens operated or

85| services offered by libraries or educational institutions.
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86 (9) "Internet domain nane" neans a gl obally uni gque,

87 hi erarchical reference to an Internet host or service, which is

88| assigned through centralized Internet nam ng authorities, and

89| which is conprised of a series of character strings separated by

90| periods, with the right-nost string specifying the top of the

91| hierarchy.

92 (10) “Person” nmeans any individual, group of individuals,

93| firm association, corporation, partnership, joint venture, sole

94| proprietorship, or any other business entity.

95 (11) "Trade or comrerce" neans the adverti sing,

96| soliciting, providing, offering, or distributing, whether by

97| sale, rental, or otherw se, of any goods or service, or any

98| property, whether tangible or intangible, or any other article,

99| commodity, or thing of value, wherever situated.

100 (12) "Unsolicited commercial electronic nail nessage”

101| nmeans any comercial electronic nail nessage that is not a

102| transactional or relationship nessage and is sent to a recipient

103 without the recipient's prior affirmative or inplied consent.
104 668. 603 Prohibited activity.--A person may not:
105 (1) Initiate or assist in the transm ssion of an

106| wunsolicited commercial electronic mail nessage froma conputer

107| located in this state or to an electronic nmail address that is
108 held by a resident of this state which:
109 (a) Uses a third party's Internet donmain name w thout

110| perm ssion of the third party;

111 (b) Contains falsified or mssing routing information or

112| otherwi se m srepresents, falsifies, or obscures any information

113| in identifying the point of origin or the transm ssion path of

114| the unsolicited conmercial electronic mail nessage; or
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115 (c) Contains false or msleading information in the

116| subject |ine.
117

118 A person is not initiating a transmssion if the activity is

119| undertaken by an intervening interactive conputer service or

120| wreless network that handles or retransnmts a conmerci al

121| electronic nail nessage, unless the intervening interactive

122| conputer service knows, or has reason to know, that the person

123| initiating the transn ssion is engaged, or intends to engage, in

124| any act or practice that violates this section.

125 (2) D stribute software or any ot her system designed to

126| falsify mssing routing infornation identifying the point of

127| origin or the transm ssion path of the comercial electronic

128 mail nessage.

129 668. 604 Bl ocking of commercial electronic mail by
130 interactive conputer service.--
131 (1) An interactive conputer service may, upon its own

132| initiative, block the receipt or transm ssion through its

133| service of any conmercial electronic mail nessage that it

134| reasonably believes is, or will be sent, in violation of s.
135| 668.603.

136 (2) An interactive conputer service is not liable for any

137| action voluntarily taken in good faith to bl ock the receipt or

138| transm ssion through its service of any commercial el ectronic

139| mmil nessage that it reasonably believes is, or will be sent, in
140| violation of s. 668.603.
141 668. 605 Confidentiality of intelligence or investigation

142 information.--This part does not contravene the provisions of s.
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143 501. 2065, which provides for naintaining the confidential status

144| of certain informtion.
145 668. 606 Renedi es. --

146 (1) The departnent nay bring an action for danages or for

147| declaratory or injunctive relief or nay inpose a civil penalty

148| as provided in this section. A cause of action, wthout regard

149| to any other renedy or relief to which a person is entitled,

150| including the right to seek declaratory and injunctive relief

151| against a person who initiates or assists in the transm ssion of

152 a commercial electronic nail nessage that viol ates, has

153| violated, or is otherwise likely to violate s. 668.603, is

154| available to:

155 (a) A person who receives an unsolicited comerci al

156| electronic nmail nmessage; and

157 (b) An interactive conputer service, tel ephone conpany, or

158| cable provider that handles or retransnits the commercia

159| electronic mail nessage.

160 (2) This part does not create a cause of action against an

161| interactive conputer service, tel ephone conpany, or cable

162| provider whose equipnent is used to transport, handle, or

163 retransmt a comercial electronic nail nessage that viol ates s.
164| 668.603.

165 (3) A prevailing plaintiff in an action filed under this
166| part is entitled to:

167 (a) An injunction to enjoin future violations of s.

168| 668.603.

169 (b) Conpensatory danages equal to any actual danmage proven

170 by the plaintiff to have resulted fromthe initiation of the

171| wunsolicited commercial electronic nail nessage or |iquidated
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172| danmges of $500 for each unsolicited commercial electronic nail

173| nessage that violates s. 668.603 when that nessage i s sent by
174| the defendant:

175 1. To the plaintiff;

176 2. Through the plaintiff's interactive conputer service;
177| or

178 3. To any consuner in this state, if the departnment is the
179| plaintiff.

180 (c) The plaintiff's attorney's fees and other litigation
181| costs reasonably incurred in connection with the action.

182 (4) Any person outside this state who initiates or assists
183| in the transm ssion of a commercial electronic mail nessage

184| received in this state which violates s. 668. 603 and who knows,

185| or should have known, that the commercial electronic mail

186 nessage will be received in this state submts to the

187| jurisdiction of this state for purposes of this part.

188 (5) An action under this section nust be conmenced within

189 4 years following the date of any activity prohibited by s.
190| 668.603.

191 668. 6075 Violations of s. 668.603. --
192 (1) A violation of s. 668.603 shall be deened an unfair
193| and deceptive trade practice within the neaning of part |l of

194| chapter 501. In addition to any renedies or penalties set forth

195 in that part, a violator shall be subject to the penalties and

196| renedies provided for in this part.

197 (2) The renedies of this part are in addition to renedi es

198 ot herw se avail able for the sane conduct under federal or state
199| | aw.
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200 Section 2. If any provision of this act or its application
201| to any person or circunstance is held invalid, the invalidity
202| does not affect other provisions or applications of this act
203| which can be given effect without the invalid provision or
204| application, and to this end the provisions of this act are
205| severable.
206 Section 3. This act shall take effect July 1, 2004.
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