F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 147, Engrossed 1 2004

1 A bill to be entitled

2| An act relating to public records and public neetings

3| exenptions; anending s. 1004.43, F.S.; expanding the public

4| records exenption for proprietary confidential business

5| information owned or controlled by the H Lee Mffitt Cancer

6| Center and Research Institute to include information relating to

7| nmethods of manufacture or production, potential trade secrets,

8| potentially patentable material, and proprietary informtion

9| received, generated, ascertained, or discovered during the

10| course of research, and business transactions resulting from

11| such research; expanding the public records exenption to include
12| information received fromanother state or nation or the Federal
13| Government which is otherwi se exenpt or confidential pursuant to
14| the laws of that state or nation or pursuant to federal |aw,
15| providing for future review and repeal; providing a statenent of
16| public necessity; anmending s. 1004.445, F.S.; creating a public
17| records exenption for proprietary confidential business
18| information owned or controlled by the Florida Al zheiner's
19| Center and Research Institute; specifying types of information
20| that are deened proprietary confidential business information;
21| defining "managed care" for purposes of the act; creating a
22| public neetings exenption for specified neetings or portions of
23| mneetings of the governing board of the Florida Al zheiner’s
24| Center and Research Institute; providing for future revi ew and
25| repeal; providing a statenment of public necessity; providing an
26| effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
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29
30 Section 1. Paragraph (b) of subsection (8) of section
31| 1004.43, Florida Statutes, is anended to read:
32 1004.43 H. Lee Mffitt Cancer Center and Research

33| Institute.--There is established the H Lee Mffitt Cancer

34| Center and Research Institute at the University of South

35| Florida.

36 (8)

37 (b)1l. Proprietary confidential business information is

38| confidential and exenpt fromthe provisions of s. 119.07(1) and
39| s. 24(a), Art. | of the State Constitution. However, the Auditor
40| GCeneral, the Ofice of Program Policy Analysis and Gover nment
41| Accountability, and the State Board of Education, pursuant to
42| their oversight and auditing functions, nust be given access to
43| all proprietary confidential business infornmation upon request
44| and wi t hout subpoena and nust nmaintain the confidentiality of
45| information so received. As used in this subparagraph paragraph,

46| the term "proprietary confidential business information" neans

47| information, regardless of its formor characteristics, which is
48| owned or controlled by the not-for-profit corporation or its

49| subsidiaries; is intended to be and is treated by the not-for-
50 profit corporation or its subsidiaries as private and the

51| disclosure of which would harmthe business operations of the
52| not-for-profit corporation or its subsidiaries; has not been

53| intentionally disclosed by the corporation or its subsidiaries
54| unless pursuant to |law, an order of a court or adm nistrative
55| body, a legislative proceeding pursuant to s. 5, Art. Ill of the

56| State Constitution, or a private agreenent that provides that
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57| the information may be released to the public; and which is

58| information concerning:

59 a.1— Internal auditing controls and reports of internal

60| auditors;

61 b.2~ Matters reasonably enconpassed in privileged

62| attorney-client comunicati ons;

63 c.3— Contracts for nmanaged-care arrangenents, including

64| preferred provider organi zation contracts, health maintenance
65| organization contracts, and excl usive provider organization

66| contracts, and any docunments directly relating to the

67| negotiation, performance, and inplenentation of any such

68| contracts for managed- care arrangenents;

69 d.4- Bids or other contractual data, banking records, and
70| credit agreenents the disclosure of which would inpair the

71| efforts of the not-for-profit corporation or its subsidiaries to
72| contract for goods or services on favorable terns;

73 e.5- Information relating to private contractual data, the
74| disclosure of which would inpair the conpetitive interest of the
75| provider of the information;

76 f.6~ Corporate officer and enpl oyee personnel information;
77 g.~ Information relating to the proceedi ngs and records
78| of credentialing panels and commttees and of the governing

79| board of the not-for-profit corporation or its subsidiaries

80| relating to credentialing;

81 h.8- Mnutes of neetings of the governing board of the

82| not-for-profit corporation and its subsidiaries, except m nutes

83| of neetings open to the public pursuant to subsection (9);
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84 i.9- Information that reveals plans for marketing services
85| that the corporation or its subsidiaries reasonably expect to be
86| provided by conpetitors;

87 ] . 30— Trade secrets as defined in s. 688.002, including

88| information relating to nethods of nanufacture or production,

89| potential trade secrets, potentially patentable nmaterial, or

90| proprietary information received, generated, ascertained, or

91| discovered during the course of research conducted by the not -

92| for-profit corporation or its subsidiaries and business

93| transactions resulting fromsuch research, and rei nbursenent

94| nethodol ogies or rates; —o+

95 k.31~ The identity of donors or prospective donors of

96| property who wish to remai n anonynous or any information

97| identifying such donors or prospective donors. The anonymty of
98| these donors or prospective donors nust be maintained in the
99| auditor's report; or

100 |. Any information received by the not-for-profit

101| corporation or its subsidiaries froma person in this or another

102| state or nation or the Federal Governnent which is otherw se

103| exenpt or confidential pursuant to the laws of this or another

104| state or nation or pursuant to federal |aw.
105
106| As used in this subparagraph paragraph, the term "nanaged care"

107| neans systens or techniques generally used by third-party payors

108| or their agents to affect access to and control paynent for
109 health care services. Managed-care techniques nost often include
110| one or nore of the follow ng: prior, concurrent, and

111| retrospective review of the nedical necessity and
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112| appropriateness of services or site of services; contracts with
113| selected health care providers; financial incentives or

114| disincentives related to the use of specific providers,

115| services, or service sites; controlled access to and

116| coordination of services by a case manager; and payor efforts to
117| identify treatnent alternatives and nodify benefit restrictions
118| for high-cost patient care.

119 2. Sub-subparagraphs j. and |. of subparagraph 1. are

120| subject to the OQpen Governnent Sunset Review Act of 1995 in

121| accordance with s. 119.15 and shall stand repeal ed on Cctober 2,

122| 2009, unless reviewed and saved fromrepeal through reenactnent

123| by the Legislature.

124 Section 2. The Legislature finds that it is a public

125| necessity that information relating to nethods of nmanufacture or

126| production, potential trade secrets, potentially patentable

127| materials, or proprietary information received, generated,

128| ascertained, or discovered during the course of research

129| conducted by the not-for-profit corporation organi zed solely for

130 the purpose of governing and operating the H Lee Mffitt Cancer

131| Center and Research Institute or its subsidiaries, and busi ness

132| transactions resulting fromsuch research, be held confidenti al

133| and exenpt from public disclosure because the disclosure of such

134| information woul d adversely inpact the not-for-profit

135| corporation or its subsidiaries and would create an unfair

136| conpetitive advantage for persons receiving such infornation.

137| If such confidential and exenpt information regardi ng research

138 in progress were released pursuant to a public records request,

139| others would be allowed to take the benefit of the research
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140| w thout conpensation or reinbursenent to the research center.

141| The Legislature further finds that information received by the

142| not-for-profit corporation or its subsidiaries froma person in

143| this or another state or nation or the Federal Governnment which

144| is otherwi se exenpt or confidential pursuant to the |laws of this

145| or another state or nation or pursuant to federal |aw should

146 renmmin exenpt or confidential because the highly confidential

147| nature of cancer-related research necessitates that the not-for-

148| profit corporation or its subsidiaries be authorized to naintain

149 the status of exenpt or confidential information it receives

150| fromthe sponsors of research. Wthout the exenptions provided

151| for herein, the disclosure of confidential and exenpt

152 infornation would place the not-for-profit corporation on an

153| wunequal footing in the narketplace as conpared with its private

154 health care and nedical research conpetitors who are not

155| required to disclose such confidential and exenpt infornation.

156| The Legislature finds that the disclosure of such confidenti al

157 and exenpt informati on woul d adversely inpact the not-for-profit

158| corporation or its subsidiaries in fulfilling their m ssion of

159| cancer treatnent, research, and education.
160 Section 3. Subsection (9) of section 1004. 445, Florida
161| Statutes, is anended, and subsection (10) is added to said

162| section, to read:

163 1004. 445 Florida Al zheinmer's Center and Research

164| Institute.--

165 (9)(a) The following information is confidential and

166| exenpt fromthe provisions of s. 119.07(1) and s. 24, Art. | of

167| the State Constitution:
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168 1. {8) Personal identifying information relating to clients
169| of prograns created or funded through the Florida Al zheiner's
170| Center and Research Institute which is held by the institute,
171| the University of South Florida, or the State Board of Education
172| or by persons who provide services to clients of prograns

173| created or funded through contracts with the Florida Al zheiner's

174| Center and Research Institute;

175 2. b Any nedical or health records relating to patients
176 which may be created or received by the institute;

177 3. Proprietary confidential business information. As used
178| in this subparagraph, the term“proprietary confidenti al

179| business information” neans information, regardless of its form

180 or characteristics, which is owned or controlled by the

181| institute; is intended to be and is treated by the institute as

182| private and the disclosure of which would harmthe business

183| operations of the institute; has not been intentionally

184| disclosed by the institute unless pursuant to |aw, an order of a

185 court or admnistrative body, a |egislative proceedi ng pursuant
186 tos. 5, Art. 11l of the State Constitution, or a private

187| agreenent that provides that the information may be rel eased to

188| the public; and which is informati on concerning:

189 a. Trade secrets as defined in s. 688.002, including
190 information relating
191 e —Materialsthat relate to nethods of manufacture or

192| production, potential trade secrets, potentially patentable
193| material, aetual trade secretsas definedi+n-s—688-002- or
194| proprietary information received, generated, ascertained, or

195| discovered during the course of research conducted by or through

Page 7 of 12

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 147, Engrossed 1 2004

196 the institute and business transactions resulting from such

197| research, and rei nbursenent nethodol ogies or rates. ~

198 b. &) The identity of a donor or prospective donor to the
199| FleridaAlzhetnmer s Center—and Research institute who wi shes to
200| renmmin anonynous, and all information identifying such donor or

201| prospective donor. >

202 c.{e> Any information received by the institute in the
203| performance of its duties and responsibilities which is

204| otherw se confidential and exenpt by |aw. ;—and

205 d. (8 Any information received by the institute froma
206| person from another state or nation or the Federal Governnent
207| which is otherwi se confidential or exenpt pursuant to that

208| state's or nation's |laws or pursuant to federal |aw._

209 e. Internal auditing controls and reports of internal
210| auditors.
211 f. Contracts for nanaged-care arrangenents, incl uding

212| preferred provider organization contracts, health naintenance

213| organization contracts, and excl usive provider organi zation

214| contracts, and any docunents directly relating to the

215| negotiation, perfornmance, and i nplenentation of any such

216| contracts for managed- care arrangenents.

217 g. Bids or other contractual data, banking records, and

218| credit agreenents the disclosure of which would inpair the

219| efforts of the institute to contract for goods or services on

220| favorable terns.

221 h. Information relating to private contractual data, the

222| disclosure of which would inpair the conpetitive interest of the

223| provider of the information.
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224 i. Corporate officer and enpl oyee personnel infornation.
225 j]. Information relating to the proceedi ngs and records of

226| the credentialing panels and conm ttees and of the governing

227| board of the institute relating to credentialing.

228 k. Mnutes of exenpt neeti ngs of the governing board of
229| the institute.

230 |. Infornmation that reveals plans for narketing services

231| that the institute reasonably expects to be provi ded by

232| conpetitors.
233

234| As used in this subparagraph, the term “nanaged care” neans

235| systens or techni ques generally used by third-party payors or

236| their agents to affect access to and control paynment for health

237| care services. Mnaged-care techni ques nost often include one

238| or nore of the followi ng: prior, concurrent, and retrospective

239| review of the nedical necessity and appropri ateness of services

240| or site of services; contracts with selected health care

241| providers; financial incentives or disincentives related to the

242| use of specific providers, services, or service sites;

243| controlled access to and coordinati on of services by a case

244| manager; and payor efforts to identify treatnment alternatives

245| and nodify benefit restrictions for high-cost patient care.
246 (b) The Auditor CGeneral, the Ofice of Program Policy
247| Anal ysis and Governnent Accountability, and the State Board of

248| Education, pursuant to their oversight and auditing functions,

249| shall be given access to all proprietary confidential business

250 infornmation upon request and w thout subpoena and nust maintain

251| the confidentiality of infornation so received.
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252 (c) Any governnental entity that denonstrates a need to
253| access such confidential and exenpt information in order to

254| performits duties and responsibilities shall have access to
255| such information and shall otherw se keep such information

256| confidential and exenpt.

257 (d) This subsection seetioen is subject to the Open

258| Governnent Sunset Review Act of 1995 in accordance with s.

259 119.15 and shall stand repeal ed on October 2, 2009 2006, unless
260| reviewed and saved fromrepeal through reenactnent by the

261| Legislature.
262 (10)(a) Meetings or portions of neetings of the governing

263 board of the Florida Al zheinmer’s Center and Research Institute

264| at which information is discussed that is made confidential and

265| exenpt pursuant to subsection (9) are exenpt froms. 286.011 and
266 s. 24(b), Art. | of the State Constitution.

267 (b) This subsection is subject to the Open Gover nnent

268| Sunset Review Act of 1995 in accordance with s. 119.15 and shal

269| stand repeal ed on Cctober 2, 2009, unl ess revi ewed and saved

270 fromrepeal through reenactnent by the Legislature.

271 Section 4. The Legislature finds that it is a public

272| necessity that proprietary confidential business infornation

273| owned or controlled by the Florida Al zheiner's Center and

274| Research Institute, which includes rei nbursenent net hodol ogi es

275| or rates; internal auditing controls and reports of internal

276| auditors; contracts for managed-care arrangenents and any

277| docunents directly relating to the negotiation, perfornmance, and

278| 1inplenentation of any such contracts for nanaged-care

279| arrangenents; bids or other contractual data, banking records,
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280| and credit agreenents; information relating to private

281| contractual data; corporate officer and enpl oyee personnel

282| information; infornation relating to the proceedi ngs and records

283| of the credentialing panels and commttees and of the governing

284| board of the institute relating to credentialing; mnutes of

285| neetings of the governing board of the institute; and

286| infornmation that reveals plans for narketing services that the

287| institute reasonably expects to be provided by conpetitors be

288| held confidential and exenpt from public disclosure. The

289| institute nmust conpete directly with its private-sector

290| counterparts. Its econom ¢ survival depends on the institute’'s

291| ability to so conpete. As such, these exenptions are necessary

292| because release of this informati on woul d adversely i npact the

293| institute in the conpetitive health care and nedi cal research

294| environnment. Disclosure of such informati on woul d pl ace the

295| institute on an unequal footing in the marketpl ace as conpared

296 with private health care providers that are not required to

297| disclose such confidential and exenpt infornation. The highly

298| confidential nature of Al zheiner-rel ated research di scoveries

299| necessitates that the institute be authorized to maintain

300 confidential information it receives from or generates for, the

301| sponsors of its research. Accordingly, disclosure of such

302| information would inpede the effective and efficient

303| administration of the Florida Al zheiner’'s Center and Research

304| Institute and would create an unfair conpetitive advantage for

305| persons or entities receiving such information. Al so, such

306 information is of a sensitive, personal nature regarding

307| corporate officers and enpl oyees. Disclosure of such information

Page 11 of 12

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 147, Engrossed 1 2004
308 could be harnful to the officer or enployee. It is |likew se a
309| public necessity that certain neetings or portions of neetings
310| of the governing board of the institute be closed in order to
311| protect the conpetitive interest of the institute and to
312| qguarantee the ability of the governing board to fulfill its
313| Al zheiner’s di sease research and teaching m ssion for the
314| benefit of the public. Furthernore, disclosing information nade
315| confidential and exenpt pursuant to the institute' s public
316| records exenption via an open neeting defeats the purpose of the
317| public records exenption.
318 Section 5. This act shall take effect upon becom ng a | aw.
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