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SENATE AMENDVENT

Bill No. CS for SB 1600
Amendnment No.  Barcode 554528

CHAMBER ACTI ON
Senat e House

2/ A 2R
04/ 26/ 2004 05: 35 PM

Senat or Bennett mnoved the foll owi ng amendment :

Senate Amendnent (with title anendnent)
On page 2, line 18, through

page 3, line 11, delete those |ines

and insert: |limtation provisions in Section 255.05, Florida

Statutes.

Any changes in or under the contract documents and
conpl i ance or nonconpliance with any formalities connected
with the contract or the changes does not affect Surety's

obl i gation under this bond.

DATED ON ,

(Narre of Principal)
By ... (As Attorney in Fact)
(Narre of Surety)

(4) The paynment provisions of all bonds required by
furnai-shed—foer—pubH-ec—work—cont+racts—deseribed—n subsecti on
1
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SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

(1) shall, regardless of form be construed and deened

statutory bonds furnished pursuant to this section and such

bonds shall not under any circunstances be converted into
common | aw bonds benrd—previ-stens—stubjeet—teo—aH—reqguirerents
of—stubseetton—(2).

(5 In addition to the provisions of chapter 47, any

action authorized under this section nmay be brought in the
county in which the public building or public work is being
constructed or repaired. This subsection shall not apply to
an action instituted prior to May 17, 1977.

t6—AH—bonrds—executed—purstant—to—this—seeton—shaH-
rake—+eference—to—this—section—bynunber—and—shaH—contatn
reference—to—thenotiee—and—tretHmtation—provistens—of—this
seetion

(6)A Inlieu of the bond required by this section, a
contractor may file with the state, county, city, or other
political authority an alternative formof security in the
formof cash, a noney order, a certified check, a cashier's
check, an irrevocable letter of credit, or a security of a
type listed in part Il of chapter 625. Any such alternative
formof security shall be for the sane purpose and be subject
to the sane conditions as those applicable to the bond
required by this section. The determ nation of the val ue of
an alternative formof security shall be made by the
appropriate state, county, city, or other politica
subdi vi si on.

(7)8r Wen a contractor has furnished a paynment bond
pursuant to this section, he or she may, when the state,
county, municipality, political subdivision, or other public
authority makes any paynent to the contractor or directly to a
claimant, serve a witten denand on any clainmant who is not in

2
11: 35 AM 04/ 24/ 04 s$1600c1c-2129u




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

privity with the contractor for a witten statenent under oath
of his or her account show ng the nature of the |abor or
services performed and to be perforned, if any; the nmaterials
furni shed; the materials to be furnished, if known; the anount
paid on account to date; the anount due; and the anount to
becorme due, if known, as of the date of the statement by the
claimant. Any such demand to a claimant who is not in privity
with the contractor nust be served on the clainmant at the
address and to the attention of any person who is designated
to receive the demand in the notice to contractor served by
the claimant. The failure or refusal to furnish the statement
does not deprive the claimant of his or her rights under the
bond if the demand is not served at the address of the
claimant or directed to the attention of the person designated
to receive the demand in the notice to contractor. The failure
to furnish the statenent within 30 days after the denand, or
the furnishing of a false or fraudul ent statenent, deprives
the claimant who fails to furnish the statenent, or who

furni shes the false or fraudul ent staterment, of his or her
rights under the bond. If the contractor serves nore than one
demand for statement of account on a claimant and none of the
i nformation regardi ng the account has changed since the
claimant's | ast response to a demand, the failure or refusa

to furnish such statenment does not deprive the clainmant of his
or her rights under the bond. The negligent inclusion or

om ssion of any information deprives the claimant of his or
her rights under the bond to the extent that the contractor
can denonstrate prejudice fromsuch act or onission by the
claimant. The failure to furnish a response to a demand for
staterment of account does not affect the validity of any claim
on the bond being enforced in a lawsuit filed before the date
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SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

the demand for statenent of account is received by the
cl ai mant .

(89 On any public works project for which the
public authority requires a performance and paynent bond,
suits at law and in equity nay be brought and nai ntai ned by
and agai nst the public authority on any contract claimarising
frombreach of an express provision or an inplied covenant of
a witten agreenment or a witten directive issued by the
public authority pursuant to the witten agreement. |In any
such suit, the public authority and the contractor shall have
all of the sane rights and obligations as a private person
under a like contract except that no liability nmay be based on
an oral nodification of either the witten contract or witten
directive. Nothing herein shall be construed to waive the
sovereign imunity of the state and its political subdivisions
fromequitable clains and equitable renedi es. The provisions
of this subsection shall apply only to contracts entered into
on or after July 1, 1999.

(9) An action, except an action for recovery of

retai nage, nust be instituted against the contractor or the

surety on the paynent bond or the paynent provisions of a

conbi ned paynent and performance bond within 1 yvear after the

performance of the |abor or conpletion of delivery of the

naterials or supplies. An action for recovery of retainage

nust be instituted against the contractor or the surety within

1 vear after the performance of the | abor or conpl etion of

delivery of the materials or supplies, provided that such an

action may not be instituted until one of the foll ow ng

conditions is satisfied:

(a)  The public entity has paid out the clainmant's

retainage to the contractor, and the tine provi ded under s.
4
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SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

255. 073(3) for paynent of that retainage to the clai mant has

expi r ed;
(b) The clainmant has conpleted all work required under

its contract and 70 days have passed since the contractor sent

its final paynent request to the public entity; or

(c) The clainmant has asked the contractor, in witing.

when the contractor received paynent of the clainmant's

retai nage or when the contractor sent its final paynent

reqguest to the public entity, and the contractor has failed to

respond to this request, in witing, within 10 days after

receipt.

|f none of the conditions described in paragraph (a).

paragraph (b), or paragraph (c) is satisfied and an action for

recovery of retainage therefore cannot be instituted within

the 1-vear |limtation period set forth in this subsection

this limtation period shall be extended until 120 days after

one of these conditions is satisfied.

Section 1. Paragraph (b) of subsection (2) of section
95.11, Florida Statutes, is anmended to read:

95.11 Limtations other than for the recovery of rea
property.--Actions other than for recovery of real property
shal | be comrenced as foll ows:

(2) WTHN FI VE YEARS. - -

(b) A legal or equitable action on a contract,
obligation, or liability founded on a witten instrunent,
except for an action to enforce a cl aimagai nst a paynent
bond, which shall be governed by the applicabl e provisions of
ss. 255.05(9) 255-05(2-(ar2- and 713.23(1)(e).

Section 2. Neither the amendnents to sections 95.11
218.70, 218.72, 218.735, and 255.071, Florida Statutes, and
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SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

subsection (2) of section 255.05, Florida Statutes, as

provided in this act. nor subsection (9) of section 255. 05,

Florida Statutes, and section 255.078, Florida Statutes, as

created by this act, applies to any existing construction

contract pendi ng approval by a | ocal governnental entity or

public entity, or to any project advertised for bid by the

| ocal governnment entity or public entity, on or before the

effective date of this act. The anendnents to subsections (3),

4), and (6) of section 255.05, Florida Statutes, as provided

in this act, apply to public construction bonds issued for

contracts entered into on or after the effective date of this

act .

Section 3. This act shall take effect Cctober 1, 2004.

TI' TLE AMENDMENT

And the title is amended as foll ows:

Oh page 1, line 2-9, delete those |lines

and insert:
An act relating to pronpt payment for
construction services; amending s. 218. 70,
F.S.; providing a short title; anending s.
218.72, F.S.; redefining terns used in part VII
of ch. 218, F.S.; anending s. 218.735, F. S
revising provisions relating to tinely paynent
for purchases of construction services;
revi sing deadlines for payment; providing
procedures for project closeout and paynent of
retai nage; providing requirenents for |oca
gover nment construction retai nage; providing
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that ss. 218.72-218.76, F.S., apply to the
paynment of any payment request for retainage;
provi di ng exceptions; creating s. 255.0705,
F.S.; providing a short title; anending s.
255.071, F.S.; revising deadlines for the
paynment of subcontractors, sub-subcontractors,
mat eri al men, and suppliers on construction
contracts for public projects; creating ss.
255. 072, 255.073, 255.074, 255.075, 255.076,
255. 077, and 255.078, F.S.; providing
definitions; providing for tinely paynent for
pur chases of construction services by a public
entity; providing procedures for cal cul ating
payrment due dates; providing procedures for
handl i ng i nproper paynment requests; providing
for the resolution of disputes; providing for
proj ect closeout and paynent of retainage;
providing that ss. 255.072-255.076, F.S., apply
to the paynent of any payment request for

retai nage; providing exceptions; amending s.
255.05, F. S.; providing requirenents for
certain notices of nonpaynent served by a
claimant who is not in privity with the
contractor; revising the formfor a public
construction bond; requiring the paynent

provi sions of all public construction bonds to
be construed as statutory bonds; prohibiting
conversion to common | aw bonds; deleting a
requi renent that bond fornms used by public
owners reference certain notice and tinme

limtation provisions; providing limtations on
7
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SENATE ANMENDVENT
Bill No. CS for SB 1600
Amendrment No. _ Barcode 554528

aclaimant's institution of certain actions
agai nst a contractor or surety; anmending s.
95.11, F. S, to conforma cross-reference;
providing for application of specified sections
of the act to certain contracts and projects;

providing an effective date.
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