F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1687 2004

1 A bill to be entitled

2 An act relating to insurers; anmending s. 626.854, F. S.;

3 l[imting the scope of a public adjuster’s authority;

4 requiring public adjusters to provide certain infornmation
5 and make certain disclosures; prohibiting a public

6 adjuster fromrestricting access to certain entities and

7 conmuni cations with certain entities; requiring public

8 adjusters to submt certain recorded statenents and sworn
9 exam nati ons under certain circunmstances; amending s.
10 631.021, F.S.; authorizing certain domciliary courts to
11 exerci se exclusive jurisdiction over certain persons under
12 certain circunstances; specifying the Crcuit Court of
13 Leon County as having exclusive jurisdiction over certain
14 proceedi ngs and cl ai ms; amending s. 631.041, F.S.;
15 entitling the estates of certain injured insurers to
16 actual damages; authorizing a receivership court to inpose
17 addi ti onal sanctions; anending s. 631.0515, F. S.;
18 subj ecting certain managi ng general agents or hol ding
19 conpanies to court jurisdiction under certain
20 circunstances; anending s. 631.141, F. S.; specifying
21 certain expenses as adm nistrative and recoverable by a
22 receiver in certain proceedings; anmending s. 631. 205,
23 F.S.; specifying that entry of certain orders does not
24 constitute anticipatory breach of certain contracts or
25 serve as grounds for certain adverse contract actions by a
26 reinsurer; creating s. 631.206, F.S.; voiding certain
27 contractual arbitration provisions by insurers in
28 recei vership; specifying a replacenent arbitration
29 provi si on; anending s. 631.261, F.S.; voiding certain
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30 transfers or |iens nmade by certain persons prior to
31 certain delingquency proceedi ngs; specifying a criterion
32 for making certain transfers; anending ss. 631.262 and
33 631. 263, F.S.; specifying a criterion for naking certain
34 transfers; creating s. 631.400, F.S.; requiring a receiver
35 to deposit certain estate funds of a |iquidated insurance
36 conpany into a separate closed estate account under
37 certain circunstances; specifying use of such funds by the
38 Di vision of Rehabilitation and Liquidation of the
39 Departnent of Financial Services for certain purposes;
40 speci fying nonreversion of certain funds to the state but
41 retention for certain uses; providing an effective date.

42

43| Be It Enacted by the Legislature of the State of Florida:
44

45 Section 1. Section 626.854, Florida Statutes, is anended
46| to read:
47 626.854 "Public adjuster” defined; prohibitions;

48| disclosure requirenents.--The Legislature finds that it is

49| necessary for the protection of the public to regulate public

50 insurance adjusters and to prevent the unauthorized practice of
51| I aw.

52 (1) A "public adjuster” is any person, except a duly

53| licensed attorney at |aw as hereinafter in s. 626.860 provided,

54| who, for noney, comm ssion, or any other thing of value,

55| prepares, conpletes, or files an insurance claimformfor an
56| insured or third-party claimant or who, for noney, conmm ssion,
57| or any other thing of value, acts or aids in any manner on

58| behalf of an insured or third-party claimnt in negotiating for
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59| or effecting the settlenment of a claimor clains for |oss or

60| danmge covered by an insurance contract or who advertises for
61| enploynment as an adjuster of such clainms, and al so includes any
62| person who, for noney, comm ssion, or any other thing of val ue,
63| solicits, investigates, or adjusts such clains on behalf of any
64| such public adjuster.

65 (2) This definition does not apply to:

66 (a) A licensed health care provider or enployee thereof

67| who prepares or files a health insurance claimformon behal f of
68| a patient.

69 (b) A person who files a health claimon behalf of another
70| and does so w thout conpensation.

71 (3)(a) A public adjuster may not give |egal advice. A

72| public adjuster may not act on behalf of or aid any person in
73| negotiating or settling a claimrelating to bodily injury,

74| death, or noneconom c damages, or issues relating to extra-

75| contractual damages, violations of part | X tort clains,

76| statutory interest, or costs and attorney’s fees.

77 (b) A public adjuster nmust provide to the insurer and its

78| representatives, together with the notice of representation, a

79| conplete copy of any contract between the public adjuster and

80| the insured or claimant. The public adjuster nust al so provide

81| the insurer and its representatives with a copy of any anended,

82| revised, or supplenental contract entered into at any point

83| during the clains handling process inmmedi ately upon entering

84| into such anmended, revised, or supplenental contract.

85| Disclosures under this paragraph shall be in a form specified by

86| rule of the Financial Services Conm ssion.

87 (c) A public adjuster nust disclose to his or her client
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88| and to the insurer any direct or indirect interest the public

89| adjuster nmay have, and any conpensation, referral fee, or other

90| consideration the public adjuster nay receive fromany person

91| perform ng services in connection with the adjustnent of a claim

92| or the repair or replacenent of insured property.

93 (d) A public adjuster nmay not at any tine restrict access

94| to an insured, a claimant, or insured property by an insurer,

95| conpany adjuster, independent adjuster, attorney, or other

96| person acting on behalf of the insurer.

97 (e) A public adjuster nmay not, in connection with any

98| claim refuse to speak with an insurer, conpany adjuster,

99| independent adjuster, attorney, or other person acting on behal f

100 of the insurer. A public adjuster shall provide a recorded

101| statenent and an exam nati on under oath upon request of an

102| insurer, conpany adjuster, independent adjuster, attorney, or

103| other person acting on behalf of the insurer.

104 (4) For purposes of this section, the term"insured"
105| includes only the policyhol der and any beneficiaries naned or
106| simlarly identified in the policy.

107 Section 2. Subsection (6) is added to section 631.021,
108| Florida Statutes, to read:

109 631. 021 Jurisdiction of delinquency proceedi ng;, venue;
110| change of venue; exclusiveness of renedy; appeal.--

111 (6) The domiciliary court acquiring jurisdiction over

112| persons subject to this section nay exerci se excl usive

113| jurisdiction to the exclusion of all other courts, except as

114| limted by the provisions of this section. Upon the issuance of

115 an order of conservati on, rehabilitation, or liquidation, the

116 Circuit Court of Leon County shall have exclusive jurisdiction
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117| with respect to assets or property of any insurer subject to

118| such proceedings and clainms against said insurer's assets or
119| property.

120 Section 3. Subsection (6) is added to section 631.041,
121| Florida Statutes, to read

122 631.041 Automatic stay; relief fromstay; injunctions.--
123 (6) The estate of an insurer in rehabilitation or
124 liquidation which is injured by any willful violation of an

125| applicable stay or injunction shall be entitled to actual

126| danmges, including costs and attorney's fees, and, in

127| appropriate circunstances, the receivership court may inpose

128 addi ti onal sanctions.

129 Section 4. Section 631.0515, Florida Statutes, is anended
130| to read:
131 631. 0515 Appoi ntnent of receiver; insurance hol ding

132| conpany.--A delinquency proceedi ng pursuant to this chapter

133| constitutes the sole and exclusive nethod of dissolving,

134 liquidating, rehabilitating, reorganizing, conserving, or

135| appointing a receiver of a Florida corporation which is not

136| insolvent as defined by s. 607.01401(16); which through its

137| sharehol ders, board of directors, or governing body is

138| deadl ocked in the nmanagenent of its affairs; and which directly
139 or indirectly owns all of the stock of a Florida donestic

140| insurer. The departnment nay petition for an order directing it
141| to rehabilitate such corporation if the interests of

142| policyholders or the public will be harned as a result of the
143| deadl ock. The departnent shall use due diligence to resolve the
144| deadl ock. Wet her or not the departnent petitions for an order,

145| the circuit court shall not have jurisdiction pursuant to s.
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146| 607.271, s. 607.274, or s. 607.277 to dissolve, |iquidate, or

147| appoint receivers with respect to, a Florida corporation which
148| directly or indirectly owns all of the stock of a Florida
149| donestic insurer and which is not insolvent as defined by s.

150| 607.01401(16). However, a managi ng general agent or hol di ng

151 conpany with a controlling interest in a donestic insurer in

152| this state is subject to jurisdiction of the court under the
153| provisions of s. 631.025.

154 Section 5. Paragraph (a) of subsection (7) of section
155| 631.141, Florida Statutes, is anended to read:
156 631. 141 Conduct of delinguency proceedi ng; donestic and

157| alien insurers.--

158 (7)(a) In connection with a delinquency proceeding, the
159| departnent may appoi nt one or nore special agents to act for it,
160| and it may enploy such counsel, clerks, and assistants as it
161| deens necessary. The conpensation of the special agents,

162| counsel, clerks, or assistants and all expenses of taking

163| possession of the insurer and of conducting the proceedi ng shal
164| be fixed by the receiver, subject to the approval of the court,
165| and shall be paid out of the funds or assets of the insurer.

166 Such expenses are adm nistrative expenses and are recoverabl e by

167| the receiver in any actions in which the receiver is authorized

168| or entitled to recover its admnistrative expenses. Wthin the

169| limts of duties inmposed upon them special agents shall possess
170| all the powers given to and, in the exercise of those powers,
171| shall be subject to all duties inposed upon the receiver with
172| respect to such proceeding.

173 Section 6. Section 631.205, Florida Statutes, is anmended
174| to read:
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175 631. 205 Rei nsurance proceeds. --All reinsurance proceeds

176| payable under a contract of reinsurance to which the insol vent
177| insurer is a party are to be paid directly to the domciliary
178| receiver as general assets of the receivership estate unless the
179| reinsurance contract contains a clause which specifically nanes
180| the insolvent insurer's insured as a direct beneficiary of the

181| reinsurance contract. The entry of an order of conservation,

182| rehabilitation, or liquidation shall not be deened an

183| anticipatory breach of any reinsurance contract, nor shall it be

184| grounds for retroactive revocation or retroactive cancell ation

185 of any reinsurance contracts by the reinsurer.
186 Section 7. Section 631.206, Florida Statutes, is created
187| to read:

188 631.206 Arbitration.--1f an insurer in receivership has

189 entered into an agreenent containing an arbitration provision

190 for resolution of disputes, that provision is void and shall be

191| replaced by operation of lawwth the foll ow ng provision:
192

193 Any controversy or claimarising out of or relating to
194 this contract, or the breach thereof, shall be settled
195 by arbitration pursuant to the Anerican Arbitration
196 Associ ati on Conmmercial Arbitration Rul es and chapter
197 682, Florida Statutes, and judgnent on the award
198 rendered by the arbitrators shall be entered by the
199 recei vership court. Venue shall be in Leon County,
200 Florida. D sputes shall be submtted to a panel of
201 three arbitrators, one to be chosen by each party and
202 the third by the two so chosen. Arbitrators shall be
203 selected froma list of potential qualified
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204 arbitrators with 10 years' experience involving the
205 i nsurance industry. If the parties do not agree upon
206 the qualifications of a nediator, each party shal
207 select its nmediator froma |list of potential nediators
208 approved by the receivership court.
209
210 Section 8. Subsection (1) of section 631.261, Florida

211| Statutes, is anended, and subsection (4) is added to said

212| section, to read:

213 631. 261 Voi dable transfers. --
214 (1)(a) Any transfer of, or lien upon, the property of an
215 insurer or affiliate which is made or created within 4 nonths

216| prior to the commencenent of any delinquency proceedi ng under
217| this chapter which gi ves withtheintent—ofgiving—teoe any

218| creditor of the insurer a preference or enabl es ef—enabl-nhg the
219| creditor to obtain a greater percentage of her or his debt than
220| any other creditor of the sane cl ass—anhrd—whichis—acceptedby
221| suech—ereditor having reasonable cause to believe that such

222 | preference—w-ll—ocecur— shall be voidable.
223 (b) Any transfer of, or lien upon, the property of an

224 insurer or affiliate which is nade or created between 4 nonths

225! and 1 year prior to the commencenent of any delinguency

226| proceeding under this chapter is void if such transfer or lien

227| inured to the benefit of a director, officer, enployee,

228| stockhol der, nenber, subscriber, affiliate, nanagi ng genera

229| agent, or insider or any relative of any director, officer,

230| enpl oyee, stockhol der, nenber, subscriber, affiliate, managi ng

231| general agent, or insider.

232 (4) For purposes of this section, a transfer is not made
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233| or created until the insurer or affiliate has acquired rights in

234| the property transferred.

235 Section 9. Paragraph (e) of subsection (2) of section

236| 631.262, Florida Statutes, is redesignated as paragraph (f) and
237| anended, and new paragraph (e) is added to said subsection, to
238| read:

239 631.262 Transfers prior to petition.--

240 (2) Transfers shall be deened to have been nade or

241| suffered, or obligations incurred, when perfected according to
242| the followng criteria:

243 (a) A transfer of property other than real property shal
244| be deened to be made or suffered when it becones so far

245| perfected that no subsequent |ien obtainable by |egal or

246| equitable proceedings on a sinple contract coul d becone superior
247 to the rights of the transferee. ;-

248 (b) A transfer of real property shall be deened to be nade
249| or suffered when it becones so far perfected that no subsequent
250| bona fide purchaser fromthe insurer could obtain rights

251| superior to the rights of the transferee. s

252 (c) A transfer which creates an equitable lien shall not
253| be deened to be perfected if there are avail abl e nmeans by which
254| a legal lien could be created. -

255 (d) Any transfer not perfected prior to the filing of a
256| petition in a delinquency proceeding shall be deenmed to be nmde
257 i1mrediately before the filing of a successful petition.;

258 (e) For the purposes of this section, a transfer is not

259! made until the insurer or affiliate has acquired rights in the

260| property transferred.
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261 (f)¢e) Paragraphs (a)-(e)td)y apply whether or not there

262| are or were creditors who m ght have obtained any |iens or

263| persons who m ght have beconme bona fide purchasers.

264 Section 10. Subsection (6) is added to section 631. 263,
265| Florida Statutes, to read:

266 631. 263 Transfers after petition.--

267 (6) For the purposes of this section, a transfer is not

268| nmade until the insurer or affiliate has acquired rights in the

269| property transferred.

270 Section 11. Section 631.400, Florida Statutes, is created
271| to read:

272 631.400 Cl osed estate account.--

273 (1) If wunclained funds renmain in the estate of a liquidated
274| 1insurance conpany after the estate is closed or a receiver

275| recovers funds in an estate of a |iquidated i nsurance conpany

276| after the estate is closed, the receiver shall deposit those

277| funds when received into a separate closed estate account.

278 (2) Funds received and deposited in the account pursuant to

279| subsection (1) shall be used by the Division of Rehabilitation

280| and Liquidation of the Departnent of Financial Services to defray

281| the division's expenses in the discharge of its duties as

282| prescribed by law, including the initiation of delinquency

283| proceedings and all other |egitinate expenses relating to the

284| discharge of the duties inposed in and charged to the division.

285 (3) If, at the end of any fiscal year, a balance of funds

286| remmins in a closed estate account, such bal ance shall not

287| revert to the general fund of the state but shall be retained in

288| the closed estate account to be used for the purposes set forth
289| in subsection (2).
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| aw.

Section 12.

I D A H O U S E O F R E P RESENTAT

This act shall take effect upon becom ng a

Page 11 of 11

CODING: Words stricken are deletions; words underlined are additions.

I VvV E S

2004




