Florida Senate - 2004 CS for SB 1710

By the Committee on Banking and | nsurance; and Senators
Dockery and Bennett

311-2323-04
1 A bill to be entitled
2 An act relating to construction contracts;
3 anending s. 725.06, F.S.; including pronises to
4 insure or obtain insurance for certain parties
5 to construction contracts for certain actions
6 as void and unenforceable; providing
7 exceptions; providing for limted liability
8 protection for additional insured coverage
9 under certain agreenents or contracts;
10 prohibiting a contractor or subcontractor from
11 wi t hhol di ng paynent to certain subcontractors,
12 sub-subcontractors, or material nen under
13 certain insurance policies under certain
14 ci rcunstances; providing conditions; revising
15 application; providing an effective date.
16
17 | Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. Section 725.06, Florida Statutes, is
20 | anended to read:
21 725.06 Construction contracts; limtation on
22 | indemmification; agreenents to insure.--
23 (1) Except as otherw se provided in paragraphs (a),
24 |(b), and (c),any portion of any agreenent or contract for or
25| in connection with, or any guarantee of or in connection wth,
26 | any construction, alteration, repair, or denolition of a
27 | building, structure, appurtenance, or appliance, including
28 | novi ng and excavati ng associ ated therewi th, between an—ewner
29 | ef—+real—property—and an architect, engineer, genera
30| contractor, subcontractor, sub-subcontractor, or nmaterial man
31| or any conbination thereof wherein any party referred to
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herein pronises to have soneone naned an additional insured

under his or her insurance policy,indemify, defend, or hold

har m ess anot her person the—other—party—to—the—agreerents
contraetor party guarantee for liability or for damages to

persons or property caused in whole or in part by any act,

om ssion, or default of the person or party being i ndemified

rdemi-tee—aritstng—fromthe—econtract—or—its—performance,- shal

be void and unenforceabl e as agai nst public policy. However,

this provision shall not be construed to place linits on

i ndemmity agreenents that are only between a genera

contractor and the owner of real property as |ong as uftess

the contract contains a nonetary limtation on the extent of
the indemnification that bears a reasonabl e comerci al
relationship to the contract and is part of the project
specifications or bid docunents, if any. Notwi thstanding the
foregoing, the nonetary linitation on the extent of the

i ndemni fication provided to the owner of real property by any
party in privity of contract with such owner shall not be |ess
than $1 nmillion per occurrence, unless otherw se agreed by the
parties. However, such indemnification shall not include

clains of, or danmges resulting from gross negligence, or

willful, wanton, or intentional m sconduct of the i ndemitee

or its officers, directors, agents, or enployees, or for

statutory violations or punitive danages except and to the

extent the statutory violation or punitive danages are caused

by or result fromthe negligent acts, onissions, or default of

the indermmitor or any of the indemitor's contractors,

subcontractors, sub-subcontractors, material nen, or agents of

any tier or their respective enpl oyees.

(a) Indemnification provisions in any such agreenents,
contracts, or guarantees nmamy not require that the i ndemitor
2
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i ndemmify the indemitee for danages to persons or property

caused in—whete—er—i+n—part by any act, omi ssion, or default of
a—party—other—than

1. tay The indemitor; or

2.{b)y Any of the indemmitor's contractors,
subcontractors, sub-subcontractors, material nen, or agents of

any tier or their respective enpl oyees—or

(b) 2y A construction contract for a public agency or
in connection with a public agency's project may require a
party to that contract to indemify and hold harm ess the
other party to the contract, their officers and enpl oyees,
fromliabilities, damages, |osses and costs, including, but
not linted to, reasonable attorney's fees, to the extent
caused by the negligence, recklessness, or intentiona
wrongful m sconduct of the indemifying party and persons
enpl oyed or utilized by the indemifying party in the
perfornmance of the construction contract.

(c) Any portion of any agreenent or contract for or in

connection with, or any guarantee of or in connection wth,

any construction, alteration, repair, or denplition of a
3
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1| building, structure, appurtenance, or appliance, including

2 | novi ng and excavating associ ated therewith, between an entity
3| regulated by the Florida Public Service Conmi ssion and an

4 | architect, engineer, general contractor, subcontractor

5| sub-subcontractor, or nmaterial man or any conbi nation thereof
6 | wherein any party referred to herein pronises to i ndemify or
7| hold harml ess the other party to the agreenent, contract, or
8 | guarantee for liability for danages to persons or property

9| caused in whole or in part by any negligent act, om ssion, or
10 | default of the indemitee arising fromthe contract or its

11 | perfornmance, shall be void and unenforceabl e unl ess the

12 | contract contains a nonetary linitation on the extent of the
13 | indemification that bears a reasonable comerci al

14 | relationship to the contract and is part of the project

15| specifications or bid docunments, if any. Notw thstandi ng the
16 | foregoing, the nonetary limtation on the extent of the

17 | indemnification provided to the owner of real property by any
18 | party in privity of contract with such owner shall not be |ess
19| than $1 nillion per occurrence, unless otherw se agreed to by
20| the parties. Indemification provisions in any such

21 | agreenents, contracts, or guarantees may not require that the
22 | indemitor indemify the i ndemmitee for damages to persons or
23 | property caused in whole or in part by any act, om ssion, or
24 | default of a party other than

25 1. The indemitor

26 2. Any of the indemmitor's contractors,

27 | subcontractors, sub-subcontractors, material nen, or agents of
28 | any tier or their respective enpl oyees; or

29 3. The indemitee or its officers, directors, agents,
30| or enpl oyees. However, such indemification shall not include
31| clains of, or danmges resulting from gross negligence or
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1|1 willful, wanton, or intentional m sconduct of the i ndemitee

2| or its officers, directors, agents, or enployees, or for

3| statutory violation or punitive danages except and to the

4| extent the statutory violation or punitive damages are caused

5| by or result fromthe acts or om ssions of the indemitor or

6| any of the indemitor's contractors, subcontractors,

7 | sub-subcontractors, material nen, or agents of any tier or

8 | their respective enpl oyees.

9 (2) |If, as part of any agreenent or contract for or in
10 | connection with, or any guarantee of or in connection wth,
11| any construction, alteration, repair, or denolition of a
12 | building, structure, appurtenance, or appliance, including
13 | novi ng and excavating associated with such activities, between
14 | or anpbng an architect, engineer, general contractor
15 | subcontractor, sub-subcontractor, or material man or any
16 | conbi nati on of such persons, a policy of insurance extends
17 | certain coverage rights to an additional insured for liability
18 | arising out of the acts, errors, or om ssions of the naned
19 | insured, such additional insured coverage shall only provide
20| liability protection to the additional insured for the inputed
21| or vicarious liability inposed on the additional insured as a
22 | direct consequence of the negligent acts or onissions of the
23 | naned insured
24 (3) If awitten contract requires a subcontractor
25 | sub-subcontractor, or materialman to provide a policy of
26 | insurance or a certificate of insurance to a genera
27 | contractor or subcontractor, extending specific coverage
28 | rights to an additional insured:

29 (a) The general contractor or subcontractor may at any
30| point prior to the date the subcontractor, sub-subcontractor
31

5
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 CS for SB 1710
311-23

i
2323-04

1| or material man conmences work or delivers material to the

2| project, accept or reject the policy as bei ng nonconforni ng.
3 (b) If not rejected, the general contractor or

4 | subcontractor shall be deenmed to have accepted the policy and
5] the general contractor or subcontractor nay not use the |ack
6 | of confornm ng i nsurance as a reason to reject work al ready

7 | conpl eted by a subcontractor or sub-subcontractor, or material
8 | already supplied by the material man, or wi thhold paynent to

9| the subcontractor, sub-subcontractor, or naterial man for work
10 | already conpleted or material already supplied. However, this
11 | section does not apply if the certificate was fraudul ently

12 | issued by the agent or insurer or reflects coverages or

13 | conditions not contained in the underlying policy. This

14 | subsection al so does not apply if the policy is cancell ed,

15| nonrenewed, or is materially and adversely altered during the
16 | term of the contract. Exeept—as—speetit+eaty—provided—in

17 I . oy . F e

20 , , , ,

21 , , , , ,

22 | steh—cont+ract—proviston—s—voirtd—as—agarnst—pubH-ec—potey—of-
23 | this——state-

24 (4) This section does not affect any contracts,

25 | agreenents, or guarantees entered into before the effective
26 | date of this section er—any+tenewals—thereof.

27 Section 2. This act shall take effect upon becoming a
28 | | aw.

29

30

31
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1710

A certificate of insurance required in connection with a
construction contract is not deened accePted by a genera
contractor or_ subcontractor if the certificate was ]
fraudulently issued, reflects coverage not contained in the
pO|IC¥, or if the underlying policy is cancelled, non-renewed,
or ga eglally and adversely altered during the termof the
contract.
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