F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1765 2004
CS
CHAMBER ACTI ON
1| The Committee on State Administration reconmends the follow ng:
2
3 Conmittee Substitute
4 Renove the entire bill and insert:
5 A Dbill to be entitled
6 An act relating to nediation alternatives to judicial
7 action; amending s. 44.102, F.S.; del eting |anguage
8 regardi ng the disclosure of specified information nmade
9 during court-ordered nedi ation; anending s. 44.107, F. S.;
10 providing inmmunity fromliability for trainees in the
11 Suprene Court's nentorship program providing immunity
12 fromliability for persons serving as nediators in
13 specified circunstances; anending s. 44.201, F.S.;
14 del eting | anguage regardi ng disclosure of specified
15 information held by G tizen D spute Resolution Centers;
16 creating ss. 44.401-44.406, F.S.; providing a popul ar
17 nanme; providing for the creation of the Mediation
18 Confidentiality and Privilege Act; providing for
19 application; providing definitions; specifying when a
20 medi ati on begins and ends; providing for confidentiality
21 of medi ati on comruni cations; providing for a privilege;
22 provi di ng exceptions; providing for civil renedies;
23 providing a statute of limtation; providing an exception;
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24 anending s. 61.183, F.S.; deleting | anguage regarding
25 di scl osure of specified information made during cases;
26 provi ding an effective date.

27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsections (3) and (4) of section 44.102,

31| Florida Statutes, are anmended, and subsections (5) and (6) of

32| said section are renunbered as subsections (4) and (5),

33| respectively, to read:

34 44.102 Court-ordered mnediation. --

35 (3) Each-partyinvolvedin-a court-ordered nediation

36| proceeding-has—a privilegetorefuse to disclose—and to prevent
37| ahy—personpresent—atthe proceeding fromdisclosing.

38| ecommuntcati-ons—rade—durihg—such—proceeding— All eral—oe+ witten

39| comunications in a mediation proceedi ng, other than an executed
40| settlenent agreenent, shall be exenpt fromthe requirenents of
41| chapter 119 and-shallbe contidential andinadm-ssibleas

42 g . I | | i ng | L .
43| agree-otherw-se.

44 () T hal | i I o

45 el : . : | i Ll I : 3
a6l Lat] i coinl] i il od : i

47| pursuantto-s—44-106 and court rules—to the extentthe

48 . . . W I : I ' .

49 I 4 el F I : i I

50 . . hal || I Ly he i I oY

51| bed I . he| . o . I | :
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53
54
55
56
57
58
59
60 Section 2. Section 44.107, Florida Statutes, is anended to
61| read:

62 44,107 Imunity for arbitrators, and nediators, and

63| nediator trainees. --

64 (1) Arbitrators servi ng Av—Arbitrator—appeinted under s.
65| 44.103 or s. 44.104, nedi ators servi ng er—a—+ediator—appoeinted

66| under s. 44.102, and trainees fulfilling the nentorship

67| requirenents for certification by the Suprene Court as a

68| nediator shall have judicial imunity in the sanme manner and to
69| the sane extent as a judge.

70 (2) A person serving as a nediator in any noncourt-ordered

71| nmediation shall have inmmunity fromliability arising fromthe

72| perfornmance of that person's duties while acting within the

73| scope of the nediation function if such nediation is:

74 (a) Required by statute or agency rule or order;
75 (b) Conducted under ss. 44.401-44. 406 by express agreenent
76| of the nediation parties; or

77 (c) Facilitated by a nediator certified by the Suprene

78| Court, unless the nediation parties expressly agree not to be
79| bound by ss. 44.401-44. 406.
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80

81| The nedi ator does not have imunity if he or she acts in bad

82| faith, with malicious purpose, or in a manner exhibiting wanton

83| and wllful disregard of human rights, safety, or property.

84 (3) A person serving appetnted under s. 44.106 to assi st
85| the Suprenme Court in performng its disciplinary function shal

86| have absolute immunity fromliability arising fromthe
87| performance of that person's duties while acting within the

88| scope of that person's appointed function.

89 Section 3. Subsection (5) of section 44.201, Florida
90| Statutes, is anmended to read
91 44.201 Citizen Dispute Settlenent Centers; establishnment;

92| operation; confidentiality.--

93 (5 Any information relating to a di spute obtained by any

94| person while performng any duties for the center fromthe

95| files, reports, case summaries, nediator's notes, or other

96| communications or material s—eral—or—witten— i s contidential

97| and exenpt fromthe provisions of s. 119.07(1) and—shall—not—be

98| publicly disclosed withoutthe witten consentof all partiesto
99 . . .

100
101
102
103
104
105
106
107
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108] i herwi o . ek i csibl |
109| appHicabletaw or rules of court—except—that any conductor

110 o duri | i ati . .

111 . . . . o .

112| anyfjudicialproceeding.

113 Section 4. Sections 44.401, 44. 402, 44.403, 44.404,
114| 44.405, and 44.406, Florida Statutes, are created to read:
115 44,401 Mediation Confidentiality and Privil ege

116| Act.--Sections 44.401-44.406 may be known by the popul ar nane
117| the "Mediation Confidentiality and Privilege Act."

118 44. 402 Scope. - -

119 (1) Except as otherw se provided, ss. 44.401-44.406 apply

120 to any nediation:

121 (a) Required by statute, court rule, agency rule or order,

122| oral or witten case-specific court order, or court

123| adnmi nistrative order;
124 (b) Conducted under ss. 44.401-44.406 by express agreenent

125 of the nmediation parties; or

126 (c) Facilitated by a nediator certified by the Suprene

127 Court, unless the nediation parties expressly agree not to be
128 bound by ss. 44.401-44. 406
129 (2) Notwi thstandi ng any ot her provision, the nediation

130 parties nay agree in witing that any or all of s. 44,405(1), s.
131| 44.405(2), or s. 44.406 will not apply to all or part of a

132| nediation proceedi ng.

133 44.403 Definitions.--As used in ss. 44.401-44.406, the
134 term
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135 (1) "Mediation communi cation” neans an oral or witten

136| statenent, or nonverbal conduct i ntended to nake an assertion,

137 by or to a nediation participant nade during the course of a

138| nediation, or prior to nediation if nade in furtherance of a

139 nediation. The commi ssion of a crine during a nediation is not a

140| nedi ati on comruni cati on.

141 (2) "Mediation participant” neans a nmediation party or a

142| person who attends a nediation in person or by tel ephone, video

143 conference, or other electronic neans.

144 (3) "Mediation party" or "party" neans a person

145| participating directly, or through a designated representative,

146| in a nediation and a person who:

147 (a) Is a naned party;
148 (b) Is areal party in interest; or
149 (c) Wuld be a naned party or real party in interest if an

150 action relating to the subject matter of the nmediati on were

151| brought in a court of |aw.

152 (4) "Mediator" nmeans a neutral, inpartial third person who

153| facilitates the nedi ation process. The nediator's role is to

154| reduce obstacles to communi cation, assist in identifying issues,

155 explore alternatives, and otherwi se facilitate voluntary

156| agreenents to resolve disputes, w thout prescribing what the

157| resol ution nust be.

158 (5) "Subsequent proceedi ng" neans an adj udi cati ve process

159| that follows a nediation, including related discovery.
160 44.404 Medi ation; duration.--
161 (1) A court-ordered nediation begins when an order is

162| issued by the court and ends when:
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163 (a) A partial or conplete settl enent agreenent, intended

164| to resolve the dispute and end the nediation, is signed by the

165 parties and, if required by | aw, approved by the court;

166 (b) The nedi ator declares an inpasse by reporting to the

167 court or the parties the |lack of an agreenent;

168 (c) The nediation is term nated by court order, court

169| rule, or applicable |aw, or

170 (d) The nediation is term nated, after party conpliance

171 with the court order to appear at nedi ation, by:

172 1. Agreenent of the parties; or

173 2. One party giving witten notice to all other parties in

174 a nultiparty nediation that the one party is termnating its

175| participation in the nediation. Under this circunstance, the

176 termnation is effective only for the withdraw ng party.

177 (2) In all other nediations, the nediation begins when the

178| parties agree to nediate or as required by agency rul e, agency

179 order, or statute, whichever occurs earlier, and ends when:

180 (a) A partial or conplete settl enent agreenent, intended

181| to resolve the dispute and end the nediation, is signed by the

182| parties and, if required by | aw, approved by the court;

183 (b) The nedi ator declares an i npasse to the parties;

184 (c) The nediation is termnated by court order, court

185 rule, or applicable |aw or

186 (d) The nediation is term nated by:
187 1. Agreenent of the parties; or
188 2. One party giving notice to all other parties in a

189 nmultiparty nediation that the one party is termnating its

Page 7 of 11

CODING: Words stricken are deletions; words underlined are additions.



F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1765 2004
CS

190| participation in the nediation. Under this circunmstance, the

191| termnation is effective only for the withdrawi ng party.

192 44,405 Confidentiality; privilege; exceptions. --

193 (1) Except as provided in this section, all nediation

194| communi cations shall be confidential. A nediation participant

195 shall not disclose a nediation conmuni cation to a person other

196| than another nediation participant or a participant's counsel. A

197| violation of this section nay be renedi ed as provided by s.

198| 44.406. If the nediation is court ordered, a violation of this

199 section nay al so subject the nediation participant to sanctions

200| by the court, including, but not limted to, costs, attorney's

201| fees, and nedi ator's fees.

202 (2) A nediation party has a privilege to refuse to testify

203| and to prevent any other person fromtestifying in a subsequent

204| proceeding regardi ng nediati on communi cati ons.

205 (3) If, ina nediation involving nore than two parties, a

206| party gives witten notice to the other parties that the party

207| is termnating its participation in the nmediation, the party

208| giving notice shall have a privilege to refuse to testify and to

209| prevent any other person fromtestifying in a subsequent

210| proceeding regarding only those nedi ati on conmmuni cati ons t hat

211| occurred prior to the delivery of the witten notice of

212| termnation of nediation to the other parties.
213 (4)(a) Notw thstandi ng subsections (1) and (2), there is
214| no confidentiality or privilege attached to a signed witten

215| agreenent reached during a nediation, unless the parties agree

216| otherwi se, or for any nedi ati on comruni cati on:
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217 1. For which the confidentiality or privil ege agai nst

218| disclosure has been waived by all parties;

219 2. That is willfully used to plan a crine, conmt or

220| attenpt to conmt a crine, conceal ongoing crimnal activity, or

221| threaten violence;

222 3. That requires a nandatory report pursuant to chapter 39

223| or chapter 415 solely for the purpose of naking the nmandatory

224| report to the entity requiring the report;

225 4. Ofered to report, prove, or disprove professiona

226| mal practice occurring during the nediation, solely for the

227| purpose of the professional mal practice proceedi ng;

228 5. Ofered for the limted purpose of establishing or

229| refuting legally recogni zed grounds for voiding or reformng a

230| settlenent agreenent reached during a nedi ation; or

231 6. Ofered to report, prove, or disprove professi ona

232| msconduct occurring during the nediation, solely for the

233| internal use of the body conducting the investigation of the
234| conduct.

235 (b) A nediation conmmuni cation di scl osed under any

236| provision of subparagraphs (4)(a)3., (4)(a)4., (4)(a)5., or

237 (4)(a)6. remains confidential and is not discoverable or

238| adm ssible for any ot her purpose, unless otherw se permtted by
239| this section.

240 (5) Information that is otherwi se adm ssible or subject to

241| discovery does not becone inadni ssible or protected from

242| discovery by reason of its disclosure or use in nediation.

243 (6) A party that discloses or nakes a representati on about

2441 a privileged nmediation conmuni cati on wai ves that privil ege, but
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245| only to the extent necessary for the other party to respond to

246| the disclosure or representation
247 44,406 Confidentiality; civil renedies. --
248 (1) Any nediation partici pant who knowingly and willfully

249| discloses a nediation conunication in violation of s. 44.405

250 shall, upon application by any party to a court of conpetent

251| jurisdiction, be subject to renedi es, including:

252 (a) Equitable relief.

253 (b) Conpensatory danmges.

254 (c) Attorney's fees, nediator's fees, and costs incurred
255 in the nedi ati on proceedi ng.

256 (d) Reasonable attorney's fees and costs incurred in the

257| application for renedi es under this section.

258 (2) Notw thstanding any other |aw, an application for

259| relief filed under this section may not be comenced | ater than

260| 2 years after the date on which the party had a reasonabl e

261| opportunity to discover the breach of confidentiality, but in no

262| case nore than 4 years after the date of the breach.

263 (3) A nediation participant shall not be subject to a

264| civil action under this section for |lawful conpliance with the
265| provisions of s. 119.07.

266 Section 5. Subsection (3) of section 61.183, Florida
267| Statutes, is anended to read:

268 61. 183 Mediation of certain contested issues.--

269 (3) Any information fromthe files, reports, case

270 summaries, nediator's notes, or other conmunicati ons or
271| material s—eral—or—witten— relating to a nedi ati on proceedi ng

272| pursuant to this section obtained by any person performng
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nmedi ati on duties is contidential—and exenpt fromthe provisions

of s. 119.07(1) and-mway-hotbe disclosed without the witten
e all : I i na I

Section 6. This act shall take effect July 1, 2004.
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