F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

A bill to be entitled
An act relating to devel opnental services and nent al
heal th; creating ss. 393.135, 394.4593, and 916. 1075,
F.S.; defining the terns "enpl oyee," "sexual activity,"
and "sexual m sconduct"; providing that it is a second
degree felony for an enployee to engage in sexual
m sconduct with certain devel opnentally disabled clients,
certain nental health patients, or certain forensic
clients; providing certain exceptions; requiring certain
enpl oyees to report sexual m sconduct to the central abuse
hotline of the Departnent of Children and Fam |y Services
and to the appropriate |ocal |aw enforcenent agency;
providing for notification to the inspector general of the
Departnment of Children and Fam |y Services; providing that
it is a first degree m sdeneanor to know ngly and
willfully fail to nake a report as required, or to prevent
anot her fromdoing so, or to submt inaccurate or
untrut hful information; providing that it is a third
degree felony to coerce or threaten another person to
alter testinony or a report with respect to an incident of
sexual m sconduct; providing crimnal penalties; anending
s. 435.03, F.S.; expanding level 1 screening standards to
include crimnal offenses related to sexual m sconduct
with certain developnentally disabled clients, nenta
health patients, or forensic clients and the reporting of
such sexual m sconduct; anmending s. 435.04, F. S.;
expandi ng | evel 2 screening standards to include the

of fenses related to sexual m sconduct with certain
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devel opnental |y disabled clients, nental health patients,
or forensic clients and the reporting of such sexual

m sconduct; reenacting s. 393.067(6)(a), (b), (c), (d),
(f), and (g), F.S., relating to background screening and
Iicensure of personnel of internediate care facilities for
t he devel opnental |y di sabl ed, for the purpose of

i ncorporating the anendnent to s. 435.04, F.S., in
references thereto; amending s. 394.4572, F.S.; requiring
t he enpl oynent screening of nental health personnel to

i ncl ude screening as provided under ch. 435, F.S.;
anmending s. 943.0585, F.S., relating to court-ordered
expunction of crimnal history records, for the purpose of
i ncorporating the anendnent to s. 943.059, F.S., in a
reference thereto; providing that certain crimnal history
records relating to sexual m sconduct with devel opnmentally
di sabled clients, nental health patients, or forensic
clients, or the reporting of such sexual m sconduct, shal
not be expunged; providing that the application for
eligibility for expunction certify that the crimna

hi story record does not relate to an of fense invol ving
sexual m sconduct with certain devel opnental |y disabl ed
clients, nmental health patients, or forensic clients, or
the reporting of such sexual m sconduct; anending s.
943.059, F.S., relating to court-ordered sealing of
crimnal history records, for the purpose of incorporating
the amendnent to s. 943.0585, F.S., in a reference
thereto; providing that certain crimnal history records

relating to sexual m sconduct with devel opnental |y
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di sabled clients, nental health patients, or forensic
clients, or the reporting of such sexual m sconduct, shal
not be seal ed; providing that the application for
eligibility for sealing certify that the crimnal history
record does not relate to an offense involving sexual

m sconduct with certain devel opnental |y di sabled clients,
mental health patients, or forensic clients, or the
reporting of such sexual m sconduct; anending s. 400. 215,
F.S., and reenacting paragraphs (b) and (c) of subsection
(2) and subsection (3), relating to background screening
requi renents for certain nursing honme personnel, for the
pur pose of incorporating the amendnents to ss. 435.03 and
435.04, F.S., in references thereto; correcting a cross
reference; amending s. 400.964, F.S., and reenacting
subsections (1), (2), and (7), relating to background
screening requirenents for certain personnel enployed by
internediate care facilities for the devel opnentally

di sabl ed, for the purpose of incorporating the amendnents
to ss. 435.03 and 435.04, F.S., in references thereto;
correcting a cross reference; anending s. 435.045, F. S.,
and reenacti ng paragraph (a) of subsection (1), relating
to requirenments for the placenent of dependent children
for the purpose of incorporating the amendnent to s.
435.04, F.S., in a reference thereto; correcting a cross
reference; reenacting ss. 400.414(1)(f) and (g), 400.4174,
400.509(4)(a), (b), (c), (d), (f), and (g), 400.556(2)(c),
400. 6065(1), (2), and (4), 400.980(4)(a), (b), (c), (d),
(f), and (g), 409.175(2)(k), 409.907(8)(d), 435.05(1) and

Page 3 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

(3), 744.3135, and 985.04(2), F.S., relating to denial,
revocation, or suspension of l|license to operate an
assisted living facility; background screening

requi renents for certain personnel enployed by assisted
living facilities; registration of particular hone health
care service providers; denial, suspension, or revocation
of license to operate adult day care centers; background
screening requirenents for certain hospice personnel;
background screening requirenments for registrants of the
health care service pools; the definition of "screening"
in connection with the |icensure of famly foster hones,
residential child-caring agencies, and chil d-placing
agenci es; background screening requirenents of Medicaid
provi ders; enploynent of persons in positions requiring
background screening; credit and crimnal investigations
of guardi ans; oaths, records, and confidential infornmation
pertaining to juvenile offenders, respectively, for the
pur pose of incorporating the amendnents to ss. 435.03 and
435.04, F.S., in references thereto; reenacting ss.

400. 512, 400.619(4), 400.6194(1), 400.953, 409.912(32),
435.07(4), 464.018(1)(e), 744.309(3), 744.474(12), and
985.407(4), F.S., relating to background screening of hone
heal t h agency personnel, nurse registry personnel,

conpani ons, and homemekers; application and renewal of
adult fam ly-care honme provider licenses; relating to
deni al, revocation, or suspension of adult fam|ly-care
home provider |icense; background screening of hone

nmedi cal equi prent provi der personnel, background screening
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requi renents for certain persons responsible for nmanaged
care plans; exenptions fromdisqualification from

enpl oynment ; denial of nursing license and disciplinary
actions agai nst such licensees; disqualification of

guardi ans; remopval of guardi ans; background screening
requi renents for certain Departnent of Juvenile Justice
personnel , respectively, for the purpose of incorporating
t he anendnment to s. 435.03, F.S., in references thereto;
reenacting ss. 39.001(2)(b), 39.821(1), 110.1127(3)(a) and
(c), 112.0455(12)(a), 381.0059(1), (2), and (4),
381.60225(1)(a), (b), (c), (d), (f), and (9),
383.305(7)(a), (b), (c), (d), (f), and (g), 390.015(3)(a),
(b), (c), (d), (f), and (g), 394.875(13)(a), (b), (c),
(d), (f), and (g), 395.0055(1), (2), (3), (4), (6), and
(8), 395.0199(4)(a), (b), (c), (d), (f), and (9),
397.451(1)(a), 400.071(4)(a), (b), (c), (d), and (f),
400.471(4)(a), (b), (c), (d), (f), and (g), 400.506(2)(a),
(b), (c), (d), (f), and (g), 400.5572, 400.607(3)(a),

400. 801(4)(a), (b), (c), (d), (f), and (g), 400.805(3)(a),
(b), (c), (d), (f), and (g), 400.906(5)(a), (b), (c), (d),
(f), and (g), 400.931(5)(a), (b), (c), (e), and (f),
400.962(10)(a), (b), (c), (d), and (f), 400.991(7)(b) and
(d), 402.302(2)(e), 402.305(2)(a), 402.3054(3),
483.30(2)(a), (b), (c), (d), (f), and (g), 483.101(2)(a),
(b), (c), (d), (f), and (g), 744.1085(5), 984.01(2)(b),
985.01(2)(b), 1002.36(7)(a) and (b), F.S., relating to
background screeni ng requirenments for certain Departnent

of Children and Fam |y Services personnel; qualifications
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of guardians ad litem security checks of certain public
of fi cers and enpl oyees; background screeni ng requirenents
of certain |aboratory personnel in connection with the
Drug- Free Wor kpl ace Act; background screening requirenents
for school health services personnel; background screening
of certain personnel of the public health system
background screening and licensure of birth center
personnel ; background screening and |icensure of abortion
clinic personnel; background screening of nental health
personnel ; background screening and |icensure of personnel
of crisis stabilization units, residential treatnent
facilities, and residential treatnment centers for children
and adol escents; background screening and |icensure of
personnel of hospitals, anmbulatory surgical centers, and
nobi | e surgical facilities; background screening of
certain personnel in connection with registration for
private utilization reviews; background screening of
certain service provider personnel; background screening
and |licensure of certain long-termcare facility
personnel ; background screening and |icensure of certain
honme heal th agency personnel; background screeni ng and
Iicensure of nurse registry applicants; background
screening of certain adult day care center personnel;
deni al or revocation of hospice |license; background
screening and |icensure of certain transitional |iving
facility personnel; background screening and |icensure of
certain prescribed pediatric extended care center

per sonnel ; background screening and |icensure of certain
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home nedi cal equi pnment provi der personnel; background
screening and licensure of certain personnel of
internediate care facilities for the devel opnentally

di sabl ed; background screening and licensure of health
care clinic personnel; the definition of "child care
facility" in connection with background screening of
operat ors; background screening requirenents for personnel
of child care facilities; background screening
requirements for child enrichnment service providers;
background screening and |licensure of certain personnel of
mul ti phasic health testing centers; background screening
and licensure of certain clinical |aboratory personnel;
regul ati on of professional guardi ans; background screeni ng
of certain Departnent of Juvenile Justice and Depart nent
of Children and Fami |y Services personnel in connection
with prograns for children and famlies in need of

servi ces; background screening of certain Departnent of
Juvenil e Justice and Department of Children and Fam |y
Servi ces personnel in connection with juvenile justice
programs, background screening of personnel of the Florida
School for the Deaf and the Blind, respectively, for the
pur poses of incorporating the anendnent to s. 435. 04,
F.S., in references thereto; reenacti ng s. 943.0582(2)(a)
and (6), F.S., relating to prearrest, postarrest, or teen
court diversion program expunction for the purpose of

i ncorporating the anendnents to ss. 943. 0585 and 943. 059,
F.S., in references thereto; reenacting s. 943.053(7),

(8), and (9), F.S., relating to dissem nation of crim nal
Page 7 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

justice information, for the purpose of incorporating the
amendnment to s. 943.059, F.S., in references thereto;
provi ding applicability; anmending s. 20.19, F.S.; renoving
t he devel opnental disabilities programfromthe Depart nent
of Children and Family Services; creating s. 20.197, F. S.;
establ i shing the Agency for Persons with Disabilities for
t he purpose of providing services to persons with

devel opnental disabilities, including institutional
services; directing the agency to execute interagency
agreenents with the Agency for Health Care Adm nistration
for the financial nmanagenent of the Medicaid waivers and

t he Departnent of Children and Fam |y Services for

adm ni strative support; amending s. 393.063, F.S.;
updati ng definitions and del eti ng obsol ete definitions;
anending s. 393.064, F.S.; deleting requirenents that the
agency's |l egislative budget request include funding for
prevention; anmending s. 393.0655, F.S.; requiring Level 2
screening for specified persons and service providers;
providing a limtation on the screening requirenent in
certain circunstances involving children between 12 and 18
years of age; anmending s. 393.066, F.S.; renoving

requi renent that services be adm ni stered and approved by
the districts; nodifying a requirenent to provide certain
services; deleting a requirenent for a 5-year plan
relating to comrunity-based services; adding a requirenment
to assist clients in gaining enploynment; repealing

obsol ete requirenment authorizing the state to | ease or

construct residential facilities; deleting authorization
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to adopt rules ensuring conpliance with federal rules;
amendi ng s. 393.0661, F.S.; authorizing the Agency for

Di sabl ed Persons to enter into certain contracts;
providing for reinbursement to certain providers of
services to the devel opnental |y di sabl ed pursuant a

nmet hodol ogy; requiring the Agency for Health Care

adm nistration, in consultation with the Agency for

Di sabl ed Persons, to adopt rules related to such

nmet hodol ogy; authorizing the Agency for Health Care

Adm nistration to adopt energency rules in certain
circunstances; limting the applicability of such
enmergency rules; authorizing the Agency for Health Care
Admi nistration, in consultation with the Agency for

Di sabl ed Persons, to nmake certain adjustnments necessary to
conply with the availability of appropriations; deleting
an obsol ete provision; nodifying provisions relating to an
assessnment instrunent; adding requirenents for adoption of
rat e net hodol ogi es; anending s. 393.068, F.S.; making
service provision subject to avail abl e resources; updating
list of services to be provided; deleting provision
referring to 5-year plans; anmending s. 393.0695, F.S.;
requiring in-honme subsidy anbunts to be reassessed

annual ly; anmending s. 393.11, F. S.; deleting provisions
referring to districts, departnent prograns, and the
nonexi st ent Departnment of Labor and Enpl oynent Security;
anmending s. 393.13, F.S.; deleting obsol ete provisions;
adding legislative intent relating to reducing the use of
shel ter ed wor kshops; anending s. 393.17, F.S.; authorizing
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the agency to contract for the certification of behaviora
anal ysts; deleting provisions relating to a certification
program and provisions allow ng fees; amending s. 393. 22,
F.S.; deleting prohibition preventing transfer of funds
and ensuring financial commtnent for specified

devel opnental conditions; anmending s. 393.502, F. S.;
renoving reference to districts; deleting a provision
permtting appointnment of famly care council nenbers if

t he Governor does not act; anmending ss. 408.301 and
408.302, F.S.; anending legislative intent to add the
Agency for Persons with Disabilities and the Departnent of
Elderly Affairs as agencies that the Agency for Health
Care Administration nust enter into interagency agreenent
wi th regarding persons with special needs; anending s.
409.906, F.S.; clarifying powers of the Agency for Health
Care Adm nistration with respect to limting coverage for
certain services; repealing s. 393.14, F.S.; requiring a
mul tiyear plan; repealing s. 393.165, F.S., relating to

| CF/ DDs; repealing s. 393.166, F.S., relating to hones for
speci al services; repealing s. 393.505, F.S., relating to
conpr ehensi ve day treatnent service projects; transferring
progranms and institutions relating to devel opnent al
disabilities fromthe Departnent of Children and Fanily
Services to the Agency for Persons with D sabilities;
provi ding duties of those agencies as well as the
Departnent of Managenent Services; providing for
substitution of parties in admnistrative and judici al

proceedi ngs; providing duties of the Ofice of Program
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Pol i cy Anal ysis and Governnent Accountability; providing
for a report; amending ss. 92.53, 397.405, 400. 464,

419. 001, 914.16, 914.17, 918.16, 943.0585, and 943. 059,
F.S.; conform ng cross references; anmendi ng ss. 393. 0641,
393. 065, 393.0651, 393.067, 393.0673, 393.0675, 393.0678,
393.071, 393.075, 393.115, 393.12, 393.125, 393.15,
393.501, 393.503, and 393.506, F.S.; conformng to the
changes nade by the act; providing applicability;
providing for contracts for eligibility determ nation
functions; providing for review of eligibility contracts
by the Legislative Budget Commi ssion in certain instances;

provi ding effective dates.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 393.135, Florida Statutes, is created

to read:
393. 135 Sexual m sconduct prohibited; reporting required;

penal ties. --

(1) As used in this section, the term

(a) "Enployee" includes any paid staff nenber, vol unteer,

or intern of the agency or the departnent; any person under

contract with the agency or the departnent; and any person

providing care or support to a client on behalf of the

departnment or its providers.

(b) "Sexual activity" neans:

1. Fondling the genital area, groin, inner thighs,

buttocks, or breasts of a person.
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2. The oral, anal, or vaginal penetration by or union with

t he sexual organ of another or the anal or vagi nal penetration

of another by any other object.

3. Intentionally touching in a lewd or |ascivious nanner

the breasts, genitals, the genital area, or buttocks, or the

clothing covering them of a person, or forcing or enticing a

person to touch the perpetrator.

4, Intentionally masturbating in the presence of another
person.
5. Intentionally exposing the genitals in a | ewd or

| asci vious manner in the presence of another person.

6. Intentionally commtting any ot her sexual act that does

not involve actual physical or sexual contact with the victim

i ncluding, but not limted to, sadonmasochi stic abuse, sexual

bestiality, or the simulation of any act involving sexual

activity in the presence of a victim

(c) "Sexual msconduct” neans any sexual activity between

an enployee and a client, regardl ess of the consent of the

client. The term does not include an act done for a bona fide

nmedi cal purpose or an internal search conducted in the | awf ul

perfornmance of duty by an enpl oyee.

(2) An enpl oyee who engages in sexual msconduct with an

i ndividual with a devel opnental disability who:

(a) Is in the custody of the departnent;

(b) Resides in a residential facility, including any

conprehensi ve transitional education program devel opnent al

services institution, foster care facility, group hone facility,
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internediate care facility for the devel opnental ly di sabl ed, or

residential habilitation center; or

(c) Receives services froma famly care program

commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084. An enpl oyee may be found

guilty of violating this subsection without having commtted the

crinme of sexual battery.

(3) The consent of the client to sexual activity is not a

def ense to prosecution under this section.

(4) This section does not apply to an enpl oyee who:

(a) Is legally married to the client; or

(b) Has no reason to believe that the person with whomthe

enpl oyee engaged in sexual m sconduct is a client receiving

services as described in subsection (2).

(5) An enpl oyee who wi tnesses sexual m sconduct, or who

ot herwi se knows or has reasonabl e cause to suspect that a person

has engaged in sexual m sconduct, shall imediately report the

incident to the departnent's central abuse hotline and to the

appropriate local |aw enforcenent agency. Such enpl oyee shal

al so prepare, date, and sign an i ndependent report that

specifically describes the nature of the sexual m sconduct, the

| ocation and tine of the incident, and the persons involved. The

enpl oyee shall deliver the report to the supervisor or program

director, who is responsible for providing copies to the

departnment's i nspector general. The inspector general shal

i mredi ately conduct an appropriate admnistrative investigation,

and, if there is probable cause to believe that sexual
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m sconduct has occurred, the inspector general shall notify the

state attorney in the circuit in which the incident occurred.

(6)(a) Any person who is required to nake a report under

this section and who knowingly or willfully fails to do so, or

who knowingly or willfully prevents another person from doi ng

so, commts a m sdeneanor of the first degree, puni shable as
provided in s. 775.082 or s. 775.083.
(b) Any person who knowingly or willfully submts

i naccurate, inconplete, or untruthful infornation with respect

to a report required under this section commts a m sdeneanor of

the first degree, punishable as provided in s. 775.082 or s.
775. 083.

(c) Any person who knowingly or willfully coerces or

t hreatens any other person with the intent to alter testinony or

a witten report regardi ng an incident of sexual m sconduct

commts a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(7) The provisions and penalties set forth in this section

are in addition to any other civil, admnistrative, or crimnal

action provided by | aw which nmay be applied agai nst an enpl oyee.
Section 2. Section 394.4593, Florida Statutes, is created
to read:

394. 4593 Sexual m sconduct prohibited; reporting required;

penal ties. --

(1) As used in this section, the term

(a) "Enpl oyee" includes any paid staff nenber, vol unteer,

or intern of the departnent; any person under contract with the
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departnent; and any person providing care or support to a client

on behalf of the departnent or its providers.

(b) "Sexual activity" neans:

1. Fondling the genital area, groin, inner thighs,

buttocks, or breasts of a person.

2. The oral, anal, or vaginal penetration by or union with

t he sexual organ of another or the anal or vagi nal penetration

of another by any other object.

3. Intentionally touching in a |lewd or |ascivious nanner

the breasts, genitals, the genital area, or buttocks, or the

clothing covering them of a person, or forcing or enticing a

person to touch the perpetrator.

4, Intentionally masturbating in the presence of another
person.
5. Intentionally exposing the genitals in a | ewd or

| asci vious manner in the presence of another person.

6. Intentionally commtting any ot her sexual act that does

not involve actual physical or sexual contact with the victim

including, but not limted to, sadomasochi stic abuse, sexua

bestiality, or the simulation of any act involving sexual

activity in the presence of a victim

(c) "Sexual msconduct” neans any sexual activity between

an enpl oyee and a patient, regardl ess of the consent of the

patient. The term does not include an act done for a bona fide

nmedi cal purpose or an internal search conducted in the | awf ul

perfornmance of duty by an enpl oyee.

(2) An enpl oyee who engages in sexual msconduct with a

pati ent who:
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(a) Is in the custody of the departnent; or

(b) Resides in a receiving facility or a treatnent

facility, as those terns are defined in s. 394. 455,

commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084. An enpl oyee may be found

guilty of violating this subsection w thout having commtted the

crinme of sexual battery.

(3) The consent of the patient to sexual activity is not a

def ense to prosecution under this section.

(4) This section does not apply to an enpl oyee who:

(a) Is legally nmarried to the patient; or

(b) Has no reason to believe that the person with whomthe

enpl oyee engaged in sexual m sconduct is a patient receiving

services as described in subsection (2).

(5) An enpl oyee who wi tnesses sexual m sconduct, or who

ot herwi se knows or has reasonabl e cause to suspect that a person

has engaged in sexual m sconduct, shall imediately report the

incident to the departnent's central abuse hotline and to the

appropriate local |aw enforcenent agency. Such enpl oyee shal

al so prepare, date, and sign an i ndependent report that

specifically describes the nature of the sexual m sconduct, the

| ocation and tine of the incident, and the persons involved. The

enpl oyee shall deliver the report to the supervisor or program

director, who is responsible for providing copies to the

departnment's i nspector general. The inspector general shal

i mredi ately conduct an appropriate admnistrative investigation,

and, if there is probable cause to believe that sexual
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m sconduct has occurred, the inspector general shall notify the

state attorney in the circuit in which the incident occurred.

(6)(a) Any person who is required to nake a report under

this section and who knowingly or willfully fails to do so, or

who knowingly or willfully prevents anot her person from doi ng

so, commts a m sdeneanor of the first degree, puni shable as
provided in s. 775.082 or s. 775.083.
(b) Any person who knowingly or willfully submts

i naccurate, inconplete, or untruthful infornation with respect

to a report required under this section conmts a m sdeneanor of

the first degree, punishable as provided in s. 775.082 or s.
775. 083.

(c) Any person who knowingly or willfully coerces or

t hreatens any other person with the intent to alter testinony or

a witten report regarding an incident of sexual m sconduct

commts a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(7) The provisions and penalties set forth in this section

are in addition to any other civil, adm nistrative, or crininal

action provided by | aw which nay be applied agai nst an enpl oyee.
Section 3. Section 916.1075, Florida Statutes, is created
to read:

916. 1075 Sexual m sconduct prohibited; reporting required;

penal ties. --

(1) As used in this section, the term

(a) "Enployee" includes any paid staff nenber, vol unteer,

or intern of the departnent; any person under contract with the
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departnent; and any person providing care or support to a client

on behalf of the departnent or its providers.

(b) "Sexual activity" neans:

1. Fondling the genital area, groin, inner thighs,

buttocks, or breasts of a person.

2. The oral, anal, or vaginal penetration by or union with

t he sexual organ of another or the anal or vagi nal penetration

of another by any other object.

3. Intentionally touching in a lewd or |ascivious nanner

the breasts, genitals, the genital area, or buttocks, or the

clothing covering them of a person, or forcing or enticing a

person to touch the perpetrator.

4., Intentionally nasturbating in the presence of another
person.
5. Intentionally exposing the genitals in a |l ewd or

| asci vious manner in the presence of another person.

6. Intentionally commtting any ot her sexual act that does

not involve actual physical or sexual contact with the victim

i ncluding, but not limted to, sadomasochi stic abuse, sexua

bestiality, or the simulation of any act involving sexual

activity in the presence of a victim

(c) "Sexual msconduct” neans any sexual activity between

an enployee and a client, regardl ess of the consent of the

client. The term does not include an act done for a bona fide

nmedi cal purpose or an internal search conducted in the | awf ul

perfornmance of duty by an enpl oyee.

(2) An enpl oyee who engages in sexual msconduct with a

client who resides in a civil or forensic facility comits a
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fel ony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. An enpl oyee nay be found

guilty of violating this subsection without having conmritted the

crime of sexual battery.

(3) The consent of the client to sexual activity is not a

def ense to prosecution under this section.

(4) This section does not apply to an enpl oyee who:

(a) Is legally narried to the client; or

(b) Has no reason to believe that the person with whomthe

enpl oyee engaged in sexual msconduct is a client receiving

services as described in subsection (2).

(5) An enployee who wi tnesses sexual m sconduct, or who

ot herwi se knows or has reasonabl e cause to suspect that a person

has engaged in sexual m sconduct, shall inmediately report the

incident to the departnent's central abuse hotline and to the

appropriate | ocal | aw enforcenent agency. Such enpl oyee shal

al so prepare, date, and sign an i ndependent report that

specifically describes the nature of the sexual m sconduct, the

| ocation and tine of the incident, and the persons invol ved. The

enpl oyee shall deliver the report to the supervisor or program

director, who is responsible for providing copies to the

departnent's i nspector general. The inspector general shal

i mredi ately conduct an appropriate adnmi nistrative investigation,

and, if there is probable cause to believe that sexual

m sconduct has occurred, the inspector general shall notify the

state attorney in the circuit in which the incident occurred.

(6)(a) Any person who is required to nake a report under

this section and who knowingly or willfully fails to do so, or
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who knowingly or willfully prevents another person from doi ng

so, commts a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.
(b) Any person who knowingly or willfully submts

i naccurate, inconplete, or untruthful infornation with respect

to a report required under this section conmts a m sdeneanor of

the first degree, punishable as provided in s. 775.082 or s.
775. 083.

(c) Any person who knowingly or willfully coerces or

t hreat ens any other person with the intent to alter testinony or

a witten report regarding an incident of sexual m sconduct

commits a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.
(7) The provisions and penalties set forth in this section

are in addition to any other civil, adm nistrative, or crimnnal

action provided by | aw which nay be applied agai nst an enpl oyee.
Section 4. Subsection (2) of section 435.03, Florida

Statutes, is anended to read:

435.03 Level 1 screening standards.--

(2) Any person for whom enpl oynent screening is required
by statute nust not have been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty to,
any offense prohibited under any of the follow ng provisions of
the Florida Statutes or under any simlar statute of another
jurisdiction:

(a) Section 393.135, relating to sexual m sconduct wth

certain devel opnentally disabled clients and reporting of such

sexual m sconduct.
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(b) Section 394.4593, relating to sexual m sconduct with

certain nental health patients and reporting of such sexua

m sconduct .

(c)=a)r Section 415.111, relating to abuse, neglect, or
exploitation of a vul nerable adult.

(d)fb) Section 782.04, relating to nurder.

(e)fe)y Section 782.07, relating to mansl aughter,

aggravat ed mansl aughter of an el derly person or disabled adult,

or aggravated mansl aughter of a child.

(f)ee) Section 782.071, relating to vehicul ar hom cide.

(g)fe)> Section 782.09, relating to killing of an unborn
child by injury to the nother.

(h)& Section 784.011, relating to assault, if the victim
of the offense was a m nor.

(i) Section 784.021, relating to aggravated assaul t.

(j)E) Section 784.03, relating to battery, if the victim
of the offense was a m nor.

(k)& Section 784.045, relating to aggravated battery.

(1) Section 787.01, relating to kidnapping.

(M) Section 787.02, relating to fal se inprisonnent.

(n)H- Section 794.011, relating to sexual battery.

(o) Former s. 794.041, relating to prohibited acts of
persons in famlial or custodial authority.

(p)) Chapter 796, relating to prostitution.

(g)e)> Section 798.02, relating to | ewmd and | asci vi ous
behavi or.

(r)¢ép)y Chapter 800, relating to | ewdness and i ndecent

exposure.
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(s)fe)> Section 806.01, relating to arson.

(t)e~ Chapter 812, relating to theft, robbery, and
related crinmes, if the offense was a fel ony.

(u)&s)y Section 817.563, relating to fraudul ent sal e of
control |l ed substances, only if the offense was a fel ony.

(V) Section 825.102, relating to abuse, aggravated
abuse, or neglect of an elderly person or disabled adult.

(W) Section 825.1025, relating to | ewd or |ascivious
of fenses comm tted upon or in the presence of an elderly person
or disabled adult.

(X)) Section 825.103, relating to exploitation of an
el derly person or disabled adult, if the offense was a felony.

(y)es) Section 826.04, relating to incest.

(z)6¢ Section 827.03, relating to child abuse, aggravated
child abuse, or neglect of a child.

(aa) & Section 827.04, relating to contributing to the
del i nquency or dependency of a child.

(bb) ¢z Fornmer s. 827.05, relating to negligent treatnent
of children.

(cc) (aa) Section 827.071, relating to sexual performance
by a child.

(dd) ¢bb) Chapter 847, relating to obscene literature.

(ee) {ee) Chapter 893, relating to drug abuse prevention
and control, only if the offense was a felony or if any other
person involved in the offense was a m nor.

(ff) Section 916.0175, relating to sexual nm sconduct wth

certain forensic clients and reporting of such sexual

m sconduct .
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Section 5. Subsection (2) of section 435.04, Florida
Statutes, is anended to read:

435.04 Level 2 screening standards.--

(2) The security background investigations under this
section nust ensure that no persons subject to the provisions of
this section have been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty to,
any offense prohibited under any of the follow ng provisions of
the Florida Statutes or under any simlar statute of another
jurisdiction:

(a) Section 393.135, relating to sexual m sconduct wth

certain devel opnental ly disabled clients and reporting of such

sexual m sconduct.

(b) Section 394.4593, relating to sexual m sconduct with

certain nental health patients and reporting of such sexua

m sconduct.
(c)fa) Section 415.111, relating to adult abuse, neglect,

or exploitation of aged persons or disabled adults.

(d)b)y Section 782.04, relating to nurder.

(e)te)y Section 782.07, relating to mansl aughter,
aggravat ed mansl aughter of an elderly person or disabled adult,
or aggravated mansl aughter of a child.

(f)ee) Section 782.071, relating to vehicular hom cide.

(g)fe)y Section 782.09, relating to killing of an unborn
child by injury to the nother.

(h)H- Section 784.011, relating to assault, if the victim
of the offense was a m nor.

(i) Section 784.021, relating to aggravated assault.
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(j)E) Section 784.03, relating to battery, if the victim
of the offense was a m nor.

(k)& Section 784.045, relating to aggravated battery.

(1)) Section 784.075, relating to battery on a detention
or commtnent facility staff.

(M Section 787.01, relating to kidnapping.

(n)¢ Section 787.02, relating to fal se inprisonnent.

(0)&m Section 787.04(2), relating to taking, enticing, or
removing a child beyond the state limts with crimnal intent
pendi ng cust ody proceedi ngs.

(p)&- Section 787.04(3), relating to carrying a child
beyond the state lines with crimnal intent to avoid producing a
child at a custody hearing or delivering the child to the
desi gnat ed person.

(g)¢e)y Section 790.115(1), relating to exhibiting firearns
or weapons within 1,000 feet of a school.

(r)ép)y Section 790.115(2)(b), relating to possessing an
el ectric weapon or device, destructive device, or other weapon
on school property.

(s)fe) Section 794.011, relating to sexual battery.

(t)&+~ Former s. 794.041, relating to prohibited acts of
persons in famlial or custodial authority.

(u)es)y Chapter 796, relating to prostitution.

(v)#+)> Section 798.02, relating to |l ewd and | asci vious
behavi or.

(W) Chapter 800, relating to | ewdness and i ndecent
exposur e.

(X)) Section 806.01, relating to arson.
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(y)tw Chapter 812, relating to theft, robbery, and
related crimes, if the offense is a felony.

(z)69 Section 817.563, relating to fraudul ent sal e of
control |l ed substances, only if the offense was a fel ony.

(aa) &~ Section 825.102, relating to abuse, aggravated
abuse, or neglect of an elderly person or disabled adult.

(bb) £2- Section 825.1025, relating to I ewd or |ascivious
of fenses comritted upon or in the presence of an elderly person
or disabled adult.

(cc) aa) Section 825.103, relating to exploitation of an
el derly person or disabled adult, if the offense was a felony.

(dd) ¢(bb) Section 826.04, relating to incest.

(ee) {ee) Section 827.03, relating to child abuse,
aggravated child abuse, or neglect of a child.

(ff)¢dd) Section 827.04, relating to contributing to the
del i nquency or dependency of a child.

(gg) fee) Forner s. 827.05, relating to negligent treatnent
of children.

(hh) (5 Section 827.071, relating to sexual performance

by a child.
(ii)fge) Section 843.01, relating to resisting arrest wth
vi ol ence.

(jj) €k Section 843.025, relating to depriving a | aw
enforcenment, correctional, or correctional probation officer
means of protection or comrunication.

(kk) ¢+ Section 843.12, relating to aiding in an escape.

(II)H4> Section 843.13, relating to aiding in the escape
of juvenile inmates in correctional institutions.
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(mm (k) Chapter 847, relating to obscene literature.

(nn) (- Section 874.05(1), relating to encouragi ng or
recruiting another to join a crimnal gang.

(00) (w1 Chapter 893, relating to drug abuse prevention
and control, only if the offense was a felony or if any other
person involved in the offense was a m nor.

(pp) Section 916.0175, relating to sexual m sconduct with

certain forensic clients and reporting of such sexual

m sconduct .
(gq) €Ay Section 944.35(3), relating to inflicting cruel

or inhuman treatnent on an inmate resulting in great bodily

har m

(rr){ee) Section 944.46, relating to harboring,
conceal ing, or aiding an escaped prisoner.

(ss) (pp) Section 944.47, relating to introduction of
contraband into a correctional facility.

(tt) (g Section 985.4045, relating to sexual m sconduct
in juvenile justice prograns.

(uu) £+ Section 985.4046, relating to contraband
introduced into detention facilities.

Section 6. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (6) of
section 393.067, Florida Statutes, are reenacted to read:

393.067 Licensure of residential facilities and

conprehensive transitional education prograns.--
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(6) Each applicant for licensure as an internedi ate care
facility for the devel opnental |y disabled nust conply with the
foll owi ng requirenments

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the |l evel 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
facility, and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the center, including billings for resident care and
services. The applicant nust conply with the procedures for
| evel 2 background screening as set forth in chapter 435, as
well as the requirenments of s. 435.03(3).

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any ot her offense prohibited under the | evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the Ievel 2 background
screeni ng requi renents of chapter 435 which has been submtted
within the previous 5 years in conpliance wth any other health
care licensure requirenments of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional license nay be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of

Law Enf orcenent background check, but the agency has not yet
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recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435, but a
response has not yet been issued. A standard |license nmay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo | evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nmust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenment does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or

her services on the corporation or organization's board of
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directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or

organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g0 Alicense may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 7. Paragraph (a) of subsection (1) of section
394.4572, Florida Statutes, is anended to read:

394.4572 Screeni ng of nental health personnel. --

(1)(a) The departnent and the Agency for Health Care
Adm ni stration shall require enploynment screening for nental
heal th personnel using the standards for |evel 2 screening set
forth in chapter 435. "Mental health personnel™ includes al
programdirectors, professional clinicians, staff nenbers, and
vol unteers working in public or private nental health prograns
and facilities who have direct contact with unmarried patients

under the age of 18 years. For purposes of this chapter,

enpl oynent screening of nental health personnel shall al so

include, but is not limted to, enpl oynent screening as provi ded

under chapter 435.
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Section 8. Section 943.0585, Florida Statutes, is anended
to read:

943. 0585 Court-ordered expunction of crimnal history
records.--The courts of this state have jurisdiction over their
own procedures, including the maintenance, expunction, and
correction of judicial records containing crimnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established by
this section. Any court of conpetent jurisdiction may order a
crimnal justice agency to expunge the crimnal history record
of a mnor or an adult who conplies with the requirenents of
this section. The court shall not order a crimnal justice
agency to expunge a crimnal history record until the person
seeking to expunge a crimnal history record has applied for and
received a certificate of eligibility for expunction pursuant to
subsection (2). Acrimnal history record that relates to a
violation of s. 393.135, s. 394.4593, s. 787.025, chapter 794,

s. 796.03, s. 800.04, s. 817.034, s. 825.1025, s. 827.071,
chapter 839, s. 847.0133, s. 847.0135, s. 847.0145, s. 893. 135,

S. 916.1075, or a violation enunerated in s. 907.041 nay not be

expunged, w thout regard to whet her adjudication was w thhel d,
if the defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a m nor, was
found to have conmtted, or pled guilty or nolo contendere to
commtting, the offense as a delinquent act. The court may only
order expunction of a crimnal history record pertaining to one
arrest or one incident of alleged crimnal activity, except as

provided in this section. The court nmay, at its sole discretion,
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order the expunction of a crimnal history record pertaining to
nore than one arrest if the additional arrests directly relate
to the original arrest. If the court intends to order the
expunction of records pertaining to such additional arrests,
such intent nust be specified in the order. A crimnal justice
agency nmay not expunge any record pertaining to such additiona
arrests if the order to expunge does not articulate the
intention of the court to expunge a record pertaining to nore
than one arrest. This section does not prevent the court from
ordering the expunction of only a portion of a crimnal history
record pertaining to one arrest or one incident of alleged
crimnal activity. Notw thstanding any law to the contrary, a
crimnal justice agency may conply with | aws, court orders, and
official requests of other jurisdictions relating to expunction,
correction, or confidential handling of crimnal history records
or information derived therefrom This section does not confer
any right to the expunction of any crimnal history record, and
any request for expunction of a crimnal history record nay be
deni ed at the sole discretion of the court.

(1) PETITION TO EXPUNGE A CRIM NAL HI STORY RECORD. -- Each
petition to a court to expunge a crimnal history record is
conpl ete only when acconpani ed by:

(a) Awcertificate of eligibility for expunction issued by
t he departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that the
petitioner:

1. Has never, prior to the date on which the petition is

filed, been adjudicated guilty of a crimnal offense or
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conpar abl e ordi nance viol ati on or adjudi cated del i nquent for
commtting a felony or a m sdeneanor specified in s.
943. 051(3)(b).

2. Has not been adjudicated guilty of, or adjudicated
del i nquent for conmitting, any of the acts stemm ng fromthe
arrest or alleged crimnal activity to which the petition
pertains.

3. Has never secured a prior sealing or expunction of a
crimnal history record under this section, forner s. 893. 14,
former s. 901.33, or former s. 943.058, or fromany jurisdiction
outside the state.

4. 1s eligible for such an expunction to the best of his
or her know edge or belief and does not have any other petition

to expunge or any petition to seal pending before any court.

Any person who knowi ngly provides false informati on on such
sworn statenment to the court commts a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.

(2) CERTIFI CATE OF ELIG BILITY FOR EXPUNCTION. --Prior to
petitioning the court to expunge a crimnal history record, a
person seeking to expunge a crimnal history record shall apply
to the departnment for a certificate of eligibility for
expunction. The departnment shall, by rule adopted pursuant to
chapter 120, establish procedures pertaining to the application
for and issuance of certificates of eligibility for expunction.

The departnent shall issue a certificate of eligibility for
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expunction to a person who is the subject of a crimnal history
record if that person:

(a) Has obtained, and submitted to the departnent, a
witten, certified statenent fromthe appropriate state attorney
or statew de prosecutor which indicates:

1. That an indictnent, information, or other charging
docunent was not filed or issued in the case.

2. That an indictnent, information, or other charging
docunment, if filed or issued in the case, was dism ssed or nolle
prosequi by the state attorney or statew de prosecutor, or was
di sm ssed by a court of conpetent jurisdiction.

3. That the crimnal history record does not relate to a
violation of s. 393.135, s. 394.4593, s. 787.025, chapter 794,

S. 796.03, s. 800.04, s. 817.034, s. 825.1025, s. 827.071,
chapter 839, s. 847.0133, s. 847.0135, s. 847.0145, s. 893. 135,
S. 916.1075, or a violation enunerated in s. 907.041, where the
def endant was found guilty of, or pled guilty or nolo contendere

to any such offense, or that the defendant, as a mnor, was
found to have commtted, or pled guilty or nolo contendere to
commtting, such an offense as a delinquent act, wthout regard
to whet her adjudication was w t hhel d.

(b) Remts a $75 processing fee to the departnent for
pl acenent in the Departnent of Law Enforcenent Operating Trust
Fund, unl ess such fee is waived by the executive director.

(c) Has submitted to the departnment a certified copy of
the disposition of the charge to which the petition to expunge

pertains.
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(d) Has never, prior to the date on which the application
for a certificate of eligibility is filed, been adjudicated
guilty of a crimnal offense or conparabl e ordinance viol ation
or adjudi cated delinquent for conmtting a felony or a
m sdenmeanor specified in s. 943.051(3)(b).

(e) Has not been adjudicated guilty of, or adjudicated
del i nquent for conmitting, any of the acts stemm ng fromthe
arrest or alleged crimnal activity to which the petition to
expunge pertains.

(f) Has never secured a prior sealing or expunction of a
crimnal history record under this section, fornmer s. 893. 14,
former s. 901.33, or former s. 943. 058.

(g) Is no longer under court supervision applicable to the
di sposition of the arrest or alleged crimnal activity to which
the petition to expunge pertains.

(h) Is not required to wait a m nimumof 10 years prior to
being eligible for an expunction of such records because all
charges related to the arrest or crimnal activity to which the
petition to expunge pertains were dismssed prior to trial,
adj udi cation, or the w thhol ding of adjudication. Oherw se,
such crimnal history record nust be seal ed under this section,
former s. 893.14, fornmer s. 901.33, or former s. 943.058 for at
| east 10 years before such record is eligible for expunction.

(3) PROCESSING OF A PETITION OR ORDER TO EXPUNGCE. - -

(a) In judicial proceedings under this section, a copy of
the conpleted petition to expunge shall be served upon the
appropriate state attorney or the statew de prosecutor and upon

the arresting agency; however, it is not necessary to nake any
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agency other than the state a party. The appropriate state
attorney or the statew de prosecutor and the arresting agency
may respond to the court regarding the conpleted petition to
expunge.

(b) If relief is granted by the court, the clerk of the
court shall certify copies of the order to the appropriate state
attorney or the statew de prosecutor and the arresting agency.
The arresting agency is responsible for forwarding the order to
any ot her agency to which the arresting agency di ssem nated the
crimnal history record information to which the order pertains.
The departnent shall forward the order to expunge to the Federal
Bureau of Investigation. The clerk of the court shall certify a
copy of the order to any other agency which the records of the
court reflect has received the crimnal history record fromthe
court.

(c) For an order to expunge entered by a court prior to
July 1, 1992, the departnent shall notify the appropriate state
attorney or statew de prosecutor of an order to expunge which is
contrary to | aw because the person who is the subject of the
record has previously been convicted of a crinme or conparable
ordi nance violation or has had a prior crimnal history record
seal ed or expunged. Upon recei pt of such notice, the appropriate
state attorney or statew de prosecutor shall take action, within
60 days, to correct the record and petition the court to void
the order to expunge. The departnent shall seal the record unti
such tinme as the order is voided by the court.

(d) On or after July 1, 1992, the departnent or any other

crimnal justice agency is not required to act on an order to
Page 35 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

expunge entered by a court when such order does not conply with
the requirenents of this section. Upon receipt of such an order,
t he departnment nust notify the issuing court, the appropriate
state attorney or statew de prosecutor, the petitioner or the
petitioner's attorney, and the arresting agency of the reason
for nonconpliance. The appropriate state attorney or statew de
prosecutor shall take action within 60 days to correct the
record and petition the court to void the order. No cause of
action, including contenpt of court, shall arise against any
crimnal justice agency for failure to conply with an order to
expunge when the petitioner for such order failed to obtain the
certificate of eligibility as required by this section or such
order does not otherwi se conply with the requirenments of this
section.

(4) EFFECT OF CRIM NAL H STORY RECORD EXPUNCTI ON. - - Any
crimnal history record of a mnor or an adult which is ordered
expunged by a court of conpetent jurisdiction pursuant to this
section nust be physically destroyed or obliterated by any
crimnal justice agency having custody of such record; except
that any crimnal history record in the custody of the
departnment nust be retained in all cases. A crimnal history
record ordered expunged that is retained by the departnment is
confidential and exenpt fromthe provisions of s. 119.07(1) and
S. 24(a), Art. | of the State Constitution and not available to
any person or entity except upon order of a court of conpetent
jurisdiction. Acrimnal justice agency may retain a notation

i ndi cating conpliance wth an order to expunge.
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(a) The person who is the subject of a crimnal history
record that is expunged under this section or under other
provi sions of law, including fornmer s. 893.14, former s. 901. 33,
and former s. 943.058, may lawfully deny or fail to acknow edge
the arrests covered by the expunged record, except when the
subj ect of the record:

1. Is a candidate for enploynent with a crimnal justice
agency;
2. |Is a defendant in a crimnal prosecution;

3. Concurrently or subsequently petitions for relief under
this section or s. 943.059;

4. 1s a candidate for adm ssion to The Florida Bar;

5. |Is seeking to be enployed or licensed by or to contract
with the Departnment of Children and Fam |y Services or the
Departnment of Juvenile Justice or to be enployed or used by such
contractor or licensee in a sensitive position having direct
contact with children, the devel opnentally di sabl ed, the aged,
or the elderly as provided in s. 110.1127(3), s. 393.063(15), s.
394.4572(1), s. 397.451, s. 402.302(3), s. 402.313(3), s.
409.175(2) (i), s. 415.102(4), s. 916.106(10) and (13), s.

985. 407, or chapter 400; or
6. |s seeking to be enployed or |Iicensed by the Ofice of

Teacher Education, Certification, Staff Devel opnment, and
Prof essional Practices of the Departnent of Education, any
district school board, or any |ocal governnental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a person
who has been granted an expunction under this section, fornmer s.
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893. 14, fornmer s. 901.33, or forner s. 943. 058 nmay not be held
under any provision of law of this state to conmt perjury or to
be otherwise liable for giving a fal se statenent by reason of
such person's failure to recite or acknow edge an expunged
crimnal history record.

(c) Information relating to the existence of an expunged
crimnal history record which is provided in accordance with
paragraph (a) is confidential and exenpt fromthe provisions of
s. 119.07(1) and s. 24(a), Art. | of the State Constitution,
except that the departnent shall disclose the existence of a
crimnal history record ordered expunged to the entities set
forth in subparagraphs (a)l., 4., 5., and 6. for their
respective licensing and enpl oynent purposes, and to crim nal
justice agencies for their respective crimnal justice purposes.
It is unlawful for any enployee of an entity set forth in
subparagraph (a)l., subparagraph (a)4., subparagraph (a)5., or
subpar agraph (a)6. to disclose information relating to the
exi stence of an expunged crimnal history record of a person
seeki ng enpl oynent or licensure with such entity or contractor,
except to the person to whomthe crimnal history record rel ates
or to persons having direct responsibility for enploynent or
I i censure decisions. Any person who violates this paragraph
commts a misdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(5) STATUTORY REFERENCES. - - Any reference to any ot her
chapter, section, or subdivision of the Florida Statutes in this
section constitutes a general reference under the doctrine of

i ncorporation by reference.
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Section 9. Section 943.059, Florida Statutes, is anmended
to read:

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crimnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crimnal justice
agency to seal the crimnal history record of a mnor or an
adult who conplies with the requirenments of this section. The
court shall not order a crinmnal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of s.
393.135, s. 394.4593, s. 787.025, chapter 794, s. 796.03, s.
800.04, s. 817.034, s. 825.1025, s. 827.071, chapter 839, s.
847.0133, s. 847.0135, s. 847.0145, s. 893.135, s. 916.1075, or

a violation enunerated in s. 907.041 may not be seal ed, wi thout

regard to whether adjudication was wi thheld, if the defendant
was found guilty of or pled guilty or nolo contendere to the
offense, or if the defendant, as a m nor, was found to have
commtted or pled guilty or nolo contendere to conmtting the

of fense as a delinquent act. The court may only order sealing of
a crimnal history record pertaining to one arrest or one

incident of alleged crimnal activity, except as provided in
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this section. The court may, at its sole discretion, order the
sealing of a crimnal history record pertaining to nore than one
arrest if the additional arrests directly relate to the original
arrest. If the court intends to order the sealing of records
pertaining to such additional arrests, such intent nust be
specified in the order. A crimnal justice agency nay not seal
any record pertaining to such additional arrests if the order to
seal does not articulate the intention of the court to sea
records pertaining to nore than one arrest. This section does
not prevent the court fromordering the sealing of only a
portion of a crimnal history record pertaining to one arrest or
one incident of alleged crimmnal activity. Notw t hstandi ng any
law to the contrary, a crimnal justice agency nmay conply with
| aws, court orders, and official requests of other jurisdictions
relating to sealing, correction, or confidential handling of
crimnal history records or information derived therefrom This
section does not confer any right to the sealing of any crimna
hi story record, and any request for sealing a crimnal history
record may be denied at the sole discretion of the court.

(1) PETITION TO SEAL A CRIM NAL HI STORY RECORD. - - Each
petition to a court to seal a crimnal history record is
conpl ete only when acconpani ed by:

(a) Acertificate of eligibility for sealing issued by the
departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that the
petitioner:

1. Has never, prior to the date on which the petition is

filed, been adjudicated guilty of a crimnal offense or
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conpar abl e ordi nance viol ati on or adjudi cated del i nquent for
commtting a felony or a m sdeneanor specified in s.
943. 051(3)(b).

2. Has not been adjudicated guilty of or adjudicated
del i nquent for commtting any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition to
seal pertains.

3. Has never secured a prior sealing or expunction of a
crimnal history record under this section, forner s. 893. 14,
former s. 901.33, former s. 943.058, or fromany jurisdiction
outside the state.

4. |s eligible for such a sealing to the best of his or
her know edge or belief and does not have any other petition to

seal or any petition to expunge pendi ng before any court.

Any person who knowi ngly provides false informati on on such
sworn statenment to the court commts a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.

(2) CERTIFICATE OF ELIG@BILITY FOR SEALING --Prior to
petitioning the court to seal a crimnal history record, a
person seeking to seal a crimnal history record shall apply to
the departnent for a certificate of eligibility for sealing. The
departnent shall, by rul e adopted pursuant to chapter 120,
establish procedures pertaining to the application for and
i ssuance of certificates of eligibility for sealing. The

departnent shall issue a certificate of eligibility for sealing
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to a person who is the subject of a crimnal history record
provi ded that such person:

(a) Has submitted to the departnment a certified copy of
the disposition of the charge to which the petition to seal
pertains.

(b) Remts a $75 processing fee to the departnent for
pl acenent in the Departnent of Law Enforcenent Qperating Trust
Fund, unless such fee is waived by the executive director.

(c) Has never, prior to the date on which the application
for a certificate of eligibility is filed, been adjudicated
guilty of a crimnal offense or conparabl e ordi nance viol ation
or adjudi cated delinquent for conmtting a felony or a
m sdenmeanor specified in s. 943.051(3)(b).

(d) Has not been adjudicated guilty of or adjudicated
del i nquent for commtting any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition to
seal pertains.

(e) Has never secured a prior sealing or expunction of a
crimnal history record under this section, forner s. 893. 14,
former s. 901.33, or former s. 943.058.

(f) Is no longer under court supervision applicable to the
di sposition of the arrest or alleged crimnal activity to which
the petition to seal pertains.

(3) PROCESSING OF A PETI TI ON OR ORDER TO SEAL. - -

(a) In judicial proceedings under this section, a copy of
the conpleted petition to seal shall be served upon the
appropriate state attorney or the statew de prosecutor and upon

the arresting agency; however, it is not necessary to nake any
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agency other than the state a party. The appropriate state
attorney or the statew de prosecutor and the arresting agency
may respond to the court regarding the conpleted petition to
seal .

(b) If relief is granted by the court, the clerk of the
court shall certify copies of the order to the appropriate state
attorney or the statew de prosecutor and to the arresting
agency. The arresting agency is responsible for forwarding the
order to any other agency to which the arresting agency
di ssem nated the crimnal history record information to which
the order pertains. The departnent shall forward the order to
seal to the Federal Bureau of Investigation. The clerk of the
court shall certify a copy of the order to any other agency
which the records of the court reflect has received the crimna
hi story record fromthe court.

(c) For an order to seal entered by a court prior to July
1, 1992, the departnent shall notify the appropriate state
attorney or statew de prosecutor of any order to seal which is
contrary to | aw because the person who is the subject of the
record has previously been convicted of a crinme or conparable
ordi nance violation or has had a prior crimnal history record
seal ed or expunged. Upon receipt of such notice, the appropriate
state attorney or statew de prosecutor shall take action, within
60 days, to correct the record and petition the court to void
the order to seal. The departnent shall seal the record until
such tinme as the order is voided by the court.

(d) On or after July 1, 1992, the departnent or any other

crimnal justice agency is not required to act on an order to
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seal entered by a court when such order does not conply with the
requi renents of this section. Upon receipt of such an order, the
departnment nust notify the issuing court, the appropriate state
attorney or statew de prosecutor, the petitioner or the
petitioner's attorney, and the arresting agency of the reason
for nonconpliance. The appropriate state attorney or statew de
prosecutor shall take action within 60 days to correct the
record and petition the court to void the order. No cause of
action, including contenpt of court, shall arise against any
crimnal justice agency for failure to conply with an order to
seal when the petitioner for such order failed to obtain the
certificate of eligibility as required by this section or when
such order does not conply with the requirenents of this
section.

(e) An order sealing a crimnal history record pursuant to
this section does not require that such record be surrendered to
the court, and such record shall continue to be maintained by
t he departnment and ot her crimnal justice agencies.

(4) EFFECT OF CRIM NAL HI STORY RECORD SEALI NG --A crim nal
hi story record of a mnor or an adult which is ordered seal ed by
a court of conpetent jurisdiction pursuant to this sectionis
confidential and exenpt fromthe provisions of s. 119.07(1) and
s. 24(a), Art. | of the State Constitution and is available only
to the person who is the subject of the record, to the subject's
attorney, to crimnal justice agencies for their respective
crimnal justice purposes, or to those entities set forth in
subpar agraphs (a)l., 4., 5., and 6. for their respective

i censing and enpl oynment purposes.
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(a) The subject of a crimnal history record seal ed under
this section or under other provisions of |aw, including forner
s. 893.14, fornmer s. 901.33, and forner s. 943.058, may lawfully
deny or fail to acknow edge the arrests covered by the seal ed

record, except when the subject of the record:

1. Is a candidate for enploynent with a crimnal justice
agency;
2. |Is a defendant in a crimnal prosecution;

3. Concurrently or subsequently petitions for relief under
this section or s. 943. 0585;

4. |s a candidate for adm ssion to The Florida Bar;

5. |Is seeking to be enployed or licensed by or to contract
with the Departnment of Children and Fam |y Services or the
Departnment of Juvenile Justice or to be enployed or used by such
contractor or licensee in a sensitive position having direct
contact with children, the devel opnentally disabl ed, the aged,
or the elderly as provided in s. 110.1127(3), s. 393.063(15), s.
394.4572(1), s. 397.451, s. 402.302(3), s. 402.313(3), s.
409.175(2) (i), s. 415.102(4), s. 415.103, s. 916.106(10) and
(13), s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice of

Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnment of Education, any
di strict school board, or any |ocal governnental entity which
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a person
who has been granted a sealing under this section, forner s.
893.14, former s. 901.33, or forner s. 943.058 nmay not be held
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under any provision of law of this state to conmt perjury or to
be otherwise liable for giving a fal se statenent by reason of
such person's failure to recite or acknowl edge a sealed crim na
hi story record.

(c) Information relating to the existence of a seal ed
crimnal record provided in accordance with the provisions of
paragraph (a) is confidential and exenpt fromthe provisions of
s. 119.07(1) and s. 24(a), Art. | of the State Constitution,
except that the departnent shall disclose the sealed crimnal
history record to the entities set forth in subparagraphs (a)l.,
4., 5., and 6. for their respective |licensing and enpl oynent
purposes. It is unlawful for any enployee of an entity set forth
i n subparagraph (a)l., subparagraph (a)4., subparagraph (a)5.,
or subparagraph (a)6. to disclose information relating to the
exi stence of a sealed crimnal history record of a person
seeki ng enpl oynent or licensure with such entity or contractor,
except to the person to whomthe crimnal history record rel ates
or to persons having direct responsibility for enploynent or
| i censure decisions. Any person who viol ates the provisions of
this paragraph commts a m sdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083.

(5) STATUTORY REFERENCES. - - Any reference to any ot her
chapter, section, or subdivision of the Florida Statutes in this
section constitutes a general reference under the doctrine of
i ncorporation by reference.

Section 10. Paragraph (a) of subsection (2) of section
400. 215, Florida Statutes, is anmended, and paragraphs (b) and

(c) of subsection (2) and subsection (3) of said section are
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reenacted for the purpose of incorporating the anendnents to
sections 435.03 and 435.04, Florida Statutes, in references
thereto, to read:

400. 215 Personnel screening requirenent.--

(2) Enployers and enpl oyees shall conply with the
requi renments of s. 435.05.

(a) Notw thstanding the provisions of s. 435.05(1),
facilities nmust have in their possession evidence that |evel 1
screeni ng has been conpl eted before all ow ng an enpl oyee to
begin working with patients as provided in subsection (1). Al
i nformati on necessary for conducting background screeni ng using
| evel 1 standards as specified in s. 435.03(8 shall be
submtted by the nursing facility to the agency. Results of the
background screening shall be provided by the agency to the
requesting nursing facility.

(b) Enployees qualified under the provisions of paragraph
(a) who have not nmi ntained continuous residency within the
state for the 5 years imedi ately preceding the date of request
for background screening nust conplete |level 2 screening, as
provi ded in chapter 435. Such enployees may work in a
conditional status up to 180 days pending the receipt of witten
findi ngs evidencing the conpletion of |evel 2 screening. Level 2
screeni ng shall not be required of enployees or prospective
enpl oyees who attest in witing under penalty of perjury that
they neet the residency requirenent. Conpletion of |evel 2
screening shall require the enployee or prospective enployee to
furnish to the nursing facility a full set of fingerprints to

enabl e a crimnal background investigation to be conducted. The
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nursing facility shall submt the conpleted fingerprint card to
t he agency. The agency shall establish a record of the request
in the database provided for in paragraph (c) and forward the
request to the Departnent of Law Enforcenment, which is

aut hori zed to subnmit the fingerprints to the Federal Bureau of

| nvestigation for a national crimnal history records check. The
results of the national crimnal history records check shall be
returned to the agency, which shall maintain the results in the
dat abase provided for in paragraph (c). The agency shall notify
the adm nistrator of the requesting nursing facility or the

adm ni strator of any other facility |icensed under chapter 3983,
chapter 394, chapter 395, chapter 397, or this chapter, as
requested by such facility, as to whether or not the enployee
has qualified under level 1 or level 2 screening. An enpl oyee or
prospective enpl oyee who has qualified under |evel 2 screening
and has nmai ntai ned such continuous residency within the state
shall not be required to conplete a subsequent |evel 2 screening
as a condition of enploynent at another facility.

(c) The agency shall establish and nmaintain a database of
background screening informati on which shall include the results
of both level 1 and |evel 2 screening. The Departnent of Law
Enforcenent shall tinmely provide to the agency, electronically,
the results of each statew de screening for incorporation into
t he database. The agency shall, upon request fromany facility,
agency, or programrequired by or authorized by |law to screen
its enployees or applicants, notify the adm nistrator of the
facility, agency, or programof the qualifying or disqualifying

status of the enployee or applicant naned in the request.
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(3) The applicant is responsible for paying the fees
associ ated with obtaining the required screening. Paynent for
t he screening shall be submtted to the agency. The agency shal
establish a schedule of fees to cover the costs of level 1 and
| evel 2 screening. Facilities may reinburse enpl oyees for these
costs. The Departnent of Law Enforcenent shall charge the agency
for alevel 1 or level 2 screening a rate sufficient to cover
the costs of such screening pursuant to s. 943.053(3). The
agency shall, as allowable, reinburse nursing facilities for the
cost of conducting background screening as required by this
section. This reinbursenent will not be subject to any rate
ceilings or paynent targets in the Medicaid Rei nbursenent plan.

Section 11. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, subsections (1) and (2) of section 400. 964,
Florida Statutes, are reenacted, and subsection (7) of said
section is anended and reenacted, to read:

400. 964 Personnel screening requirenent.--

(1) The agency shall require level 2 background screening
as provided in chapter 435 for all enployees or prospective
enpl oyees of facilities |icensed under this part who are
expected to be, or whose responsibilities are such that they
woul d be considered to be, a direct service provider.

(2) Employers and enpl oyees shall conply with the
requi rements of chapter 435.

(7) Al enployees nust conply with the requirenents of
this section by October 1, 2000. A person enployed by a facility
|icensed pursuant to this part as of the effective date of this
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act is not required to submt to rescreening if the facility has
in its possession witten evidence that the person has been
screened and qualified according to |l evel 1 standards as
specified in s. 435.03(H-. Any current enpl oyee who neets the

I evel 1 requirenent but does not neet the 5-year residency

requi renment must provide to the enploying facility witten
attestati on under penalty of perjury that the enpl oyee has not
been convicted of a disqualifying offense in another state or
jurisdiction. Al applicants hired on or after Cctober 1, 1999,
must conply with the requirenments of this section

Section 12. For the purpose of incorporating the amendnent
to section 435.04, Florida Statutes, in a reference thereto,
par agraph (a) of subsection (1) of section 435.045, Florida
Statutes, is anended and reenacted to read:

435. 045 Requirenents for placenment of dependent
chil dren. - -

(1)(a) Unless an election provided for in subsection (2)
is made with respect to the state, the departnment is authorized
to conduct crimnal records checks equivalent to the level 2
screening required in s. 435.04(1H)- for any person being
consi dered by the departnent for placenent of a child subject to
a placenent decision pursuant to chapter 39. Approval shall not
be granted:

1. 1In any case in which a record check reveals a felony
conviction for child abuse, abandonnment, or neglect; for spousal
abuse; for a crinme against children, including child
por nography, or for a crime involving violence, including rape,

sexual assault, or hom cide but not including other physica
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assault or battery, if the departnent finds that a court of
conpetent jurisdiction has determ ned that the fel ony was
commtted at any tinme; and

2. In any case in which a record check reveals a fel ony
conviction for physical assault, battery, or a drug-related
offense, if the departnent finds that a court of conpetent
jurisdiction has determined that the felony was commtted wi thin
t he past 5 years.

Section 13. For the purpose of incorporating the
amendnments to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraphs (f) and (g) of subsection (1) of
section 400.414, Florida Statutes, are reenacted to read:

400. 414 Denial, revocation, or suspension of license;

i mposition of adm nistrative fine; grounds.--

(1) The agency may deny, revoke, or suspend any |icense
i ssued under this part, or inpose an admnistrative fine in the
manner provided in chapter 120, for any of the follow ng actions
by an assisted living facility, for the actions of any person
subject to level 2 background screening under s. 400.4174, or
for the actions of any facility enpl oyee:

(f) A determnation that a person subject to |level 2
background screeni ng under s. 400.4174(1) does not neet the
screening standards of s. 435.04 or that the facility is
retai ning an enpl oyee subject to |level 1 background screening
standards under s. 400.4174(2) who does not neet the screening
standards of s. 435.03 and for whom exenptions from

di squal i ficati on have not been provided by the agency.
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(g A determnation that an enpl oyee, vol unteer,
adm ni strator, or owner, or person who otherw se has access to
the residents of a facility does not neet the criteria specified
ins. 435.03(2), and the owner or adm nistrator has not taken
action to renove the person. Exenptions fromdisqualification
may be granted as set forth in s. 435.07. No adm nistrative
action may be taken against the facility if the person is

granted an exenpti on.

Adm ni strative proceedi ngs chal |l engi ng agency action under this
subsection shall be reviewed on the basis of the facts and
conditions that resulted in the agency action.

Section 14. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, section 400.4174, Florida Statutes, is
reenacted to read:

400. 4174 Background screeni ng; exenptions.--

(1)(a) Level 2 background screening nmust be conducted on
each of the foll ow ng persons, who shall be considered enpl oyees
for the purposes of conducting screening under chapter 435:

1. The facility owner if an individual, the adm nistrator,
and the financial officer.

2. An officer or board nmenber if the facility owner is a
firm corporation, partnership, or association, or any person
owning 5 percent or nore of the facility if the agency has
probabl e cause to believe that such person has been convicted of
any offense prohibited by s. 435.04. For each officer, board

menber, or person owning 5 percent or nore who has been
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convi cted of any such offense, the facility shall submt to the
agency a description and explanation of the conviction at the
time of license application. This subparagraph does not apply to
a board nenber of a not-for-profit corporation or organization
if the board nmenber serves solely in a voluntary capacity, does
not regularly take part in the day-to-day operational decisions
of the corporation or organi zation, receives no renmuneration for
his or her services, and has no financial interest and has no
famly nmenbers with a financial interest in the corporation or
organi zation, provided that the board nenber and facility submt
a statenent affirmng that the board nenber's relationship to
the facility satisfies the requirenents of this subparagraph.

(b) Proof of conmpliance with | evel 2 screening standards
whi ch has been submitted within the previous 5 years to neet any
facility or professional |icensure requirenents of the agency or
the Departnent of Health satisfies the requirenents of this
subsection, provided that such proof is acconpani ed, under
penalty of perjury, by an affidavit of conpliance with the
provi sions of chapter 435. Proof of conpliance with the
background screening requirenents of the Financial Services
Comm ssion and the O fice of Insurance Regul ation for applicants
for a certificate of authority to operate a continuing care
retirement community under chapter 651, submitted within the
| ast 5 years, satisfies the Departnent of Law Enforcenent and
Federal Bureau of Investigation portions of a |evel 2 background
check.

(c) The agency may grant a provisional license to a

facility applying for an initial |icense when each i ndividual
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requi red by this subsection to undergo screeni ng has conpl eted

t he Departnent of Law Enforcenent background checks, but has not
yet received results fromthe Federal Bureau of Investigation,
or when a request for an exenption fromdisqualification has
been submitted to the agency pursuant to s. 435.07, but a
response has not been issued.

(2) The owner or adm nistrator of an assisted |iving
facility nmust conduct |evel 1 background screening, as set forth
in chapter 435, on all enployees hired on or after Cctober 1,
1998, who perform personal services as defined in s.

400. 402(17). The agency may exenpt an individual from enploynment
disqualification as set forth in chapter 435. Such persons shal
be considered as having net this requirenent if:

(a) Proof of conpliance with |evel 1 screening
requi renents obtained to neet any professional |icense
requirenents in this state i s provided and acconpani ed, under
penalty of perjury, by a copy of the person's current
prof essional |icense and an affidavit of current conpliance with
t he background screening requirenents.

(b) The person required to be screened has been
conti nuously enployed in the sane type of occupation for which
the person is seeking enploynment without a breach in service
whi ch exceeds 180 days, and proof of conpliance with the level 1
screening requirement which is no nore than 2 years old is
provi ded. Proof of conpliance shall be provided directly from
one enpl oyer or contractor to another, and not fromthe person

screened. Upon request, a copy of screening results shall be
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provi ded by the enpl oyer retaining docunentation of the
screening to the person screened.

(c) The person required to be screened is enployed by a
corporation or business entity or related corporation or
busi ness entity that owns, operates, or nmanages nore than one
facility or agency licensed under this chapter, and for whom a
| evel 1 screening was conducted by the corporation or business
entity as a condition of initial or continued enpl oynent.

Section 15. For the purpose of incorporating the
amendnments to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraphs (a), (b), (c), (d), (f), and (Q9)
of subsection (4) of section 400.509, Florida Statutes, are
reenacted to read:

400.509 Registration of particular service providers
exenpt fromlicensure; certificate of registration; regulation
of registrants. --

(4) Each applicant for registration nmust conply with the
foll owi ng requirements

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 1 standards for screening set forth in
chapter 435, of every individual who will have contact with the
client. The agency shall require background screening of the
managi ng enpl oyee or other simlarly titled individual who is
responsi ble for the operation of the entity, and of the
financial officer or other simlarly titled individual who is

responsi ble for the financial operation of the entity, including
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billings for client services in accordance with the |evel 2

standards for background screening as set forth in chapter 435.

(b) The agency nmay require background screening of any
ot her individual who is affiliated with the applicant if the
agency has a reasonable basis for believing that he or she has
been convicted of a crine or has coonmtted any ot her offense
prohi bited under the I evel 2 standards for screening set forth
in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnmitted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirenents of this state is
acceptable in fulfillment of paragraph (a).

(d) A provisional registration may be granted to an
appl i cant when each individual required by this section to
under go background screening has net the standards for the
abuse-regi stry background check through the agency and the
Depart ment of Law Enforcenent background check, but the agency
has not yet received background screening results fromthe
Federal Bureau of Investigation. A standard registration nay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo |evel 2 background screening

may serve in his or her capacity pending the agency's receipt of
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the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and if a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submt to the agency a description
and expl anati on of any conviction of an offense prohibited under
the |l evel 2 standards of chapter 435 which was conmitted by a
menber of the board of directors of the applicant, its officers,
or any individual owning 5 percent or nore of the applicant.
This requi renment does not apply to a director of a not-for-
profit corporation or organization who serves solely in a
vol untary capacity for the corporation or organization, does not
regularly take part in the day-to-day operational decisions of
the corporation or organi zation, receives no remnuneration for
his or her services on the corporation's or organi zation's board
of directors, and has no financial interest and no famly
nmenbers having a financial interest in the corporation or
organi zation, if the director and the not-for-profit corporation
or organi zation include in the application a statenent affirm ng
that the director's relationship to the corporation satisfies
the requirements of this paragraph.

(g) A registration nmay not be granted to an applicant if
t he applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the I|evel

2 standards for screening set forth in chapter 435, unless an
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exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 16. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraph (c) of subsection (2) of section
400. 556, Florida Statutes, is reenacted to read:

400. 556 Deni al, suspension, revocation of |icense;
adm nistrative fines; investigations and inspections. --

(2) Each of the follow ng actions by the owner of an adult
day care center or by its operator or enployee is a ground for
action by the agency against the owner of the center or its
operator or enpl oyee:

(c) A failure of persons subject to |evel 2 background
screeni ng under s. 400.4174(1) to neet the screening standards
of s. 435.04, or the retention by the center of an enpl oyee
subject to |l evel 1 background screening standards under s.

400. 4174(2) who does not neet the screening standards of s.
435. 03 and for whom exenptions fromdisqualification have not
been provided by the agency.

Section 17. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, subsections (1), (2), and (4) of section
400. 6065, Florida Statutes, are reenacted to read:

400. 6065 Background screening.--

(1) Upon receipt of a conpleted application under s.
400. 606, the agency shall require | evel 2 background screening

on each of the follow ng persons, who shall be considered
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enpl oyees for the purposes of conducting screening under chapter
435:

(a) The hospice adm nistrator and financial officer.

(b) An officer or board nenber if the hospice is a firm
corporation, partnership, or association, or any person owning 5
percent or nore of the hospice if the agency has probabl e cause
to believe that such officer, board nenber, or owner has been
convicted of any offense prohibited by s. 435.04. For each
of ficer, board nenber, or person owning 5 percent or nore who
has been convicted of any such offense, the hospice shall submt
to the agency a description and expl anation of the conviction at
the tinme of |license application. This paragraph does not apply
to a board nenber of a not-for-profit corporation or
organi zation if the board nenber serves solely in a voluntary
capacity, does not regularly take part in the day-to-day
oper ati onal decisions of the corporation or organization,
receives no remuneration for his or her services, and has no
financial interest and has no famly nmenbers with a financi al
interest in the corporation or organization, provided that the
board nmenber and the corporation or organization submt a
statenent affirmng that the board nenber's relationship to the
corporation or organization satisfies the requirenents of this
par agr aph.

(2) Proof of conpliance with |evel 2 screening standards
whi ch has been submitted within the previous 5 years to neet any
facility or professional |licensure requirenents of the agency or
t he Departnent of Health satisfies the requirements of this
section.
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(4) The agency shall require enpl oynent or contractor
screening as provided in chapter 435, using the level 1
standards for screening set forth in that chapter, for hospice
per sonnel .

Section 18. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraphs (a), (b), (c), (d), (f), and (9g)
of subsection (4) of section 400.980, Florida Statutes, are
reenacted to read:

400.980 Health care services pools.--

(4) Each applicant for registration nust conply with the
foll owi ng requirenents:

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 1 standards for screening set forth in
chapter 435, of every individual who will have contact with
patients. The agency shall require background screening of the
managi ng enpl oyee or other simlarly titled individual who is
responsi ble for the operation of the entity, and of the
financial officer or other simlarly titled individual who is
responsible for the financial operation of the entity, including
billings for services in accordance with the |level 2 standards
for background screening as set forth in chapter 435.

(b) The agency may require background screening of any
ot her individual who is affiliated with the applicant if the
agency has a reasonabl e basis for believing that he or she has

been convicted of a crinme or has commtted any other offense

Page 60 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

prohi bited under the level 2 standards for screening set forth
in chapter 435.

(c) Proof of conpliance with the I evel 2 background
screeni ng requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirenents of this state is
acceptable in fulfillment of paragraph (a).

(d) A provisional registration my be granted to an
appl i cant when each individual required by this section to
under go background screeni ng has net the standards for the
Departnent of Law Enforcenent background check but the agency
has not yet received background screening results fromthe
Federal Bureau of Investigation. A standard registration nay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirnms that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo | evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,
t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and if a
di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description

and expl anation of any conviction of an offense prohibited under
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the level 2 standards of chapter 435 which was commtted by a
menber of the board of directors of the applicant, its officers,
or any individual owning 5 percent or nore of the applicant.
This requirement does not apply to a director of a not-for-
profit corporation or organization who serves solely in a
vol untary capacity for the corporation or organi zati on, does not
regularly take part in the day-to-day operational decisions of
t he corporation or organi zation, receives no remuneration for
his or her services on the corporation's or organi zation's board
of directors, and has no financial interest and no famly
menbers having a financial interest in the corporation or
organi zation, if the director and the not-for-profit corporation
or organi zation include in the application a statenent affirm ng
that the director's relationship to the corporation satisfies
the requirenments of this paragraph.

(g0 A registration may not be granted to an applicant if
t he applicant or nmanagi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 19. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraph (k) of subsection (2) of section

409. 175, Florida Statutes, is reenacted to read:
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409. 175 Licensure of famly foster hones, residential
chil d-caring agencies, and child-placing agencies; public
records exenption.--

(2) As used in this section, the term

(k) "Screening" neans the act of assessing the background
of personnel and includes, but is not limted to, enploynent
hi story checks as provided in chapter 435, using the level 2
standards for screening set forth in that chapter. Screening for
enpl oyees and volunteers in sumrer day canps and summer 24-hour
canps and screening for all volunteers included under the
definition of "personnel"” shall be conducted as provided in
chapter 435, using the level 1 standards set forth in that
chapter.

Section 20. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, paragraph (d) of subsection (8) of section
409. 907, Florida Statutes, is reenacted to read:

409. 907 Medicaid provider agreenents.--The agency may nake
paynents for nedi cal assistance and rel ated services rendered to
Medi caid recipients only to an individual or entity who has a
provi der agreenent in effect wwth the agency, who is performng
services or supplying goods in accordance with federal, state,
and local |aw, and who agrees that no person shall, on the
grounds of handi cap, race, color, or national origin, or for any
ot her reason, be subjected to discrimnation under any program
or activity for which the provider receives paynent fromthe
agency.

(8)
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(d) Proof of conpliance with the requirenents of |evel 2
screeni ng under s. 435.04 conducted within 12 nonths prior to
the date that the Medicaid provider application is subnmtted to
t he agency shall fulfill the requirenments of this subsection.
Proof of conpliance with the requirenments of |level 1 screening
under s. 435.03 conducted within 12 nonths prior to the date
that the Medicaid provider application is submtted to the
agency shall nmeet the requirenent that the Departnent of Law
Enf orcenent conduct a state crimnal history record check

Section 21. For the purpose of incorporating the
amendnents to sections 435.03 and 435.04, Florida Statutes, in
references thereto, subsections (1) and (3) of section 435. 05,
Florida Statutes, are reenacted to read:

435.05 Requirenents for covered enpl oyees. -- Except as
ot herwi se provided by law, the follow ng requirenents shal
apply to covered enpl oyees:

(1) (a) Every person enployed in a position for which
enpl oynent screening is required nust, within 5 working days
after starting to work, submt to the enployer a conplete set of
i nformati on necessary to conduct a screening under this section.

(b) For level 1 screening, the enployer nust submt the
i nformation necessary for screening to the Florida Departnent of
Law Enforcenent within 5 working days after receiving it. The
Fl ori da Departnment of Law Enforcenment w || conduct a search of
its records and will respond to the enpl oyer agency. The
enpl oyer will informthe enpl oyee whet her screeni ng has reveal ed

any disqualifying information.
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(c) For level 2 screening, the enpl oyer or licensing
agency nust submt the informati on necessary for screening to
the Florida Departnment of Law Enforcenment within 5 worki ng days
after receiving it. The Florida Departnment of Law Enforcenent
wi |l conduct a search of its crimnal and juvenile records and
w Il request that the Federal Bureau of I|nvestigation conduct a
search of its records for each enployee for whomthe request is
made. The Fl orida Department of Law Enforcenment will respond to
t he enpl oyer or licensing agency, and the enployer or |icensing
agency will informthe enpl oyee whether screening has reveal ed
di squal i fying informtion.

(d) The person whose background is being checked nust
supply any missing crimnal or other necessary information to
the enployer within 30 days after the enployer nmakes a request
for the information or be subject to automatic disqualification.

(3) Each enployer required to conduct |evel 2 background
screening nust sign an affidavit annually, under penalty of
perjury, stating that all covered enpl oyees have been screened
or are newy hired and are awaiting the results of the required
screeni ng checks.

Section 22. For the purpose of incorporating the
amendnments to sections 435.03 and 435.04, Florida Statutes, in
ref erences thereto, section 744.3135, Florida Statutes, as
amended by chapter 2003-402, Laws of Florida, is reenacted to
read:

744. 3135 Credit and crimnal investigation.—he court nay
requi re a nonprofessional guardian and shall require a

prof essi onal or public guardian, and all enployees of a
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pr of essi onal guardi an who have a fiduciary responsibility to a
ward, to submt, at their own expense, to an investigation of
the guardian's credit history and to undergo |evel 2 background
screening as required under s. 435.04. The clerk of the court
shall obtain fingerprint cards fromthe Federal Bureau of

| nvestigati on and nmake them avail abl e to guardi ans. Any guardi an
who is so required shall have his or her fingerprints taken and
forward the proper fingerprint card along with the necessary fee
to the Florida Departnent of Law Enforcenent for processing. The
prof essi onal guardi an shall pay to the clerk of the court a fee
of up to $7.50 for handling and processing professional guardian
files. The results of the fingerprint checks shall be forwarded
to the clerk of court who shall maintain the results in a
guardian file and shall nmake the results available to the court.
If credit or crimnal investigations are required, the court
must consider the results of the investigations in appointing a
guardi an. Professional guardians and all enployees of a

pr of essi onal guardi an who have a fiduciary responsibility to a
ward, so appointed, nust resubmt, at their own expense, to an
investigation of credit history, and undergo |evel 1 background
screening as required under s. 435.03, at |east every 2 years
after the date of their appointnment. At any tine, the court nay
require guardi ans or their enployees to submt to an
investigation of credit history and undergo | evel 1 background
screeni ng as required under s. 435.03. The court nust consider
the results of these investigations in reappointing a guardian.
This section shall not apply to a professional guardian, or to

t he enpl oyees of a professional guardian, that is a trust
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conpany, a state banking corporation or state savings

associ ation authorized and qualified to exercise fiduciary
powers in this state, or a national banking association or
federal savings and | oan association authorized and qualified to
exercise fiduciary powers in this state.

Section 23. For the purpose of incorporating the
amendnments to sections 435.03 and 435.04, Florida Statutes, in
references thereto, subsection (2) of section 985.04, Florida
Statutes, is reenacted to read:

985.04 CQaths; records; confidential information.--

(2) Records numintained by the Departnent of Juvenile
Justice, including copies of records maintained by the court,
whi ch pertain to a child found to have conmitted a del i nquent
act which, if commtted by an adult, would be a crine specified
in ss. 435.03 and 435.04 may not be destroyed pursuant to this
section for a period of 25 years after the youth's final
referral to the departnent, except in cases of the death of the
child. Such records, however, shall be sealed by the court for
use only in neeting the screening requirenments for personnel in
s. 402. 3055 and the other sections cited above, or pursuant to
departnental rule; however, current crimnal history information
nmust be obtained fromthe Departnment of Law Enforcenent in
accordance with s. 943.053. The information shall be released to
t hose persons specified in the above cited sections for the
pur poses of conplying with those sections. The court nmay punish
by contenpt any person who rel eases or uses the records for any
unaut hori zed pur pose.
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Section 24. For the purpose of incorporating the amendnent
to section 435.03, Florida Statutes, in references thereto,
section 400.512, Florida Statutes, is reenacted to read:

400. 512 Screening of hone heal th agency personnel; nurse
regi stry personnel; and conpani ons and honmemakers. --The agency
shall require enploynent or contractor screening as provided in
chapter 435, using the level 1 standards for screening set forth
in that chapter, for hone health agency personnel; persons
referred for enploynent by nurse registries; and persons
enpl oyed by conpani on or honenaker services registered under s.
400. 509.

(1)(a) The Agency for Health Care Adm nistration may, upon
request, grant exenptions fromdisqualification from enpl oynment
or contracting under this section as provided in s. 435.07,
except for health care practitioners licensed by the Departnent
of Health or a regulatory board within that departnent.

(b) The appropriate regulatory board within the Departnent
of Health, or that department itself when there is no board,
may, upon request of the licensed health care practitioner,
grant exenptions fromdisqualification fromenpl oynent or
contracting under this section as provided in s. 435.07.

(2) The adm nistrator of each hone health agency, the
managi ng enpl oyee of each nurse registry, and the managi ng
enpl oyee of each conpani on or honenaker service registered under
s. 400.509 nust sign an affidavit annually, under penalty of
perjury, stating that all personnel hired, contracted with, or
registered on or after Cctober 1, 1994, who enter the hone of a

patient or client in their service capacity have been screened
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and that its remaining personnel have worked for the hone health
agency or registrant continuously since before October 1, 1994.

(3) As a prerequisite to operating as a honme health
agency, nurse registry, or conpani on or honenaker service under
s. 400.509, the adm nistrator or managi ng enpl oyee,
respectively, nmust submt to the agency his or her nanme and any
ot her information necessary to conduct a conpl ete screening
according to this section. The agency shall submt the
information to the Departnment of Law Enforcenent for state
processi ng. The agency shall review the record of the
adm ni strator or nanager with respect to the offenses specified
in this section and shall notify the owner of its findings. If
di sposition information is mssing on a crimnal record, the
adm ni strator or manager, upon request of the agency, nust
obtain and supply within 30 days the m ssing disposition
information to the agency. Failure to supply m ssing information
within 30 days or to show reasonable efforts to obtain such
information will result in automatic disqualification.

(4) Proof of conpliance with the screening requirenents of
chapter 435 shall be accepted in lieu of the requirenments of
this section if the person has been continuously enpl oyed or
regi stered without a breach in service that exceeds 180 days,

t he proof of conpliance is not nore than 2 years old, and the
person has been screened by the Departnent of Law Enforcenment. A
hone health agency, nurse registry, or conpani on or honmenaker
service regi stered under s. 400.509 shall directly provide proof
of conpliance to another home health agency, nurse registry, or

conmpani on or honenaker service registered under s. 400.509. The
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reci pient honme health agency, nurse registry, or conpanion or
homemeker service regi stered under s. 400.509 may not accept any
proof of conpliance directly fromthe person who requires
screeni ng. Proof of conpliance with the screening requirenents
of this section shall be provided upon request to the person
screened by the hone health agencies; nurse registries; or
conpani on or honemaker services regi stered under s. 400.509.

(5) There is no nonetary liability on the part of, and no
cause of action for danages arises against, a |licensed hone
heal t h agency, |icensed nurse registry, or companion or
homemaker service registered under s. 400.509, that, upon notice
t hat the enpl oyee or contractor has been found guilty of,
regardl ess of adjudication, or entered a plea of nolo contendere
or guilty to, any offense prohibited under s. 435.03 or under
any simlar statute of another jurisdiction, term nates the
enpl oyee or contractor, whether or not the enpl oyee or
contractor has filed for an exenption with the agency in
accordance with chapter 435 and whether or not the tinme for
filing has expired.

(6) The costs of processing the statew de correspondence
crimnal records checks nust be borne by the hone health agency;
the nurse registry; or the conpanion or honmemaker service
regi stered under s. 400.509, or by the person being screened, at
the discretion of the home health agency, nurse registry, or s.
400. 509 registrant.

(7)(a) It is a msdeneanor of the first degree, punishable
under s. 775.082 or s. 775.083, for any person wllfully,

knowi ngly, or intentionally to:
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1. Fail, by false statenent, m srepresentation,

i npersonation, or other fraudul ent neans, to disclose in any
application for voluntary or paid enploynent a material fact
used in making a determ nation as to such person's
qualifications to be an enpl oyee under this section;

2. Qperate or attenpt to operate an entity |licensed or
regi stered under this part with persons who do not neet the
m ni mum st andards for good noral character as contained in this
section; or

3. Use information fromthe crimnal records obtained
under this section for any purpose other than screening that
person for enploynent as specified in this section or rel ease
such information to any other person for any purpose other than
screening for enploynent under this section.

(b) It is afelony of the third degree, punishable under
s. 775.082, s. 775.083, or s. 775.084, for any person willfully,
know ngly, or intentionally to use information fromthe juvenile
records of a person obtained under this section for any purpose
ot her than screening for enploynment under this section.

Section 25. For the purpose of incorporating the anendnment
to section 435.03, Florida Statutes, in references thereto,
subsection (4) of section 400.619, Florida Statutes, is
reenacted to read:

400. 619 Licensure application and renewal . --

(4) Upon receipt of a conpleted |license application or
license renewal, and the fee, the agency shall initiate a | evel
1 background screening as provided under chapter 435 on the

adult famly-care home provider, the designated relief person,
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all adult household nenbers, and all staff nenbers. The agency
shall conduct an onsite visit to the home that is to be
i censed.

(a) Proof of conpliance with level 1 screening standards
whi ch has been submtted within the previous 5 years to neet any
facility or professional |licensure requirenents of the agency or
t he Departnent of Health satisfies the requirements of this
subsection. Such proof nust be acconpani ed, under penalty of
perjury, by a copy of the person's current professional |icense
and an affidavit of current conpliance with the background
screeni ng requirenents.

(b) The person required to be screened nust have been
continuously enployed in the same type of occupation for which
the person is seeking enploynment without a breach in service
t hat exceeds 180 days, and proof of conpliance with the level 1
screening requirenent which is no nore than 2 years old nust be
provi ded. Proof of conpliance shall be provided directly from
one enpl oyer or contractor to another, and not fromthe person
screened. Upon request, a copy of screening results shall be
provi ded to the person screened by the enployer retaining
docunent ati on of the screening.

Section 26. For the purpose of incorporating the anendnent
to section 435.03, Florida Statutes, in references thereto,
subsection (1) of section 400.6194, Florida Statutes, is
reenacted to read:

400. 6194 Denial, revocation, or suspension of a
i cense.--The agency nmay deny, suspend, or revoke a license for

any of the follow ng reasons:
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(1) Failure of any of the persons required to undergo
background screening under s. 400.619 to neet the level 1
screeni ng standards of s. 435.03, unless an exenption from
di squal i fication has been provided by the agency.

Section 27. For the purpose of incorporating the anendnment
to section 435.03, Florida Statutes, in references thereto,
section 400.953, Florida Statutes, is reenacted to read:

400. 953 Background screeni ng of honme nedi cal equi pnent
provi der personnel.--The agency shall require enpl oynent
screening as provided in chapter 435, using the level 1
standards for screening set forth in that chapter, for hone
medi cal equi pnment provi der personnel.

(1) The agency may grant exenptions from disqualification
from enpl oynent under this section as provided in s. 435.07.

(2) The general nmanager of each hone nedi cal equi pnent
provi der must sign an affidavit annually, under penalty of
perjury, stating that all honme nedical equipnment provider
personnel hired on or after July 1, 1999, who enter the hone of
a patient in the capacity of their enploynent have been screened
and that its remaining personnel have worked for the hone
medi cal equi pnent provider continuously since before July 1,
1999.

(3) Proof of conpliance with the screening requirenents of
s. 110.1127, s. 393.0655, s. 394.4572, s. 397.451, s. 402. 305,

s. 402.313, s. 409.175, s. 464.008, or s. 985.407 or this part
must be accepted in lieu of the requirenents of this section if
t he person has been continuously enpl oyed in the sanme type of

occupation for which he or she is seeking enploynent wthout a
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breach in service that exceeds 180 days, the proof of conpliance
is not nore than 2 years old, and the person has been screened
by the Departnment of Law Enforcenment. An enpl oyer or contractor
shall directly provide proof of conpliance to another enployer
or contractor, and a potential enployer or contractor nay not
accept any proof of conpliance directly fromthe person
requiring screening. Proof of conpliance with the screening
requi renents of this section shall be provided, upon request, to
t he person screened by the hone nedi cal equi pnent provider.

(4) There is no nonetary liability on the part of, and no
cause of action for damages arising against, a |licensed hone
medi cal equi pnent provider that, upon notice that an enpl oyee
has been found guilty of, regardl ess of adjudication, or entered
a plea of nolo contendere or guilty to, any offense prohibited
under s. 435.03 or under any simlar statute of another
jurisdiction, termnates the enployee, whether or not the
enpl oyee has filed for an exenption with the agency and whet her
or not the time for filing has expired.

(5) The costs of processing the statew de correspondence
crimnal records checks nust be borne by the hone nedi cal
equi pnent provider or by the person being screened, at the
di scretion of the hone nedi cal equi pnent provider.

(6) Neither the agency nor the hone nedical equi prent
provider may use the crimnal records or juvenile records of a
person for any purpose other than determ ni ng whet her that
person neets m ni nrum st andards of good noral character for hone

medi cal equi pnment provider personnel.
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(7)(a) It is a msdeneanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083, for any person
willfully, knowi ngly, or intentionally to:

1. Fail, by false statenent, m srepresentation,

i npersonation, or other fraudul ent neans, to disclose in any
application for paid enploynent a material fact used in nmaking a
determination as to the person's qualifications to be an

enpl oyee under this section;

2. QOperate or attenpt to operate an entity |icensed under
this part with persons who do not neet the m ninum standards for
good noral character as contained in this section; or

3. Use information fromthe crimnal records obtained
under this section for any purpose other than screening that
person for enploynment as specified in this section, or release
such information to any other person for any purpose other than
screening for enploynent under this section.

(b) It is afelony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, for any
person willfully, knowi ngly, or intentionally to use information
fromthe juvenile records of a person obtained under this
section for any purpose other than screening for enpl oynent
under this section.

Section 28. For the purpose of incorporating the anendnment
to section 435.03, Florida Statutes, in references thereto,
subsection (32) of section 409.912, Florida Statutes, is
reenacted to read:

409. 912 Cost-effective purchasing of health care.--The

agency shall purchase goods and services for Medicaid recipients
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in the nost cost-effective manner consistent with the delivery
of quality nmedical care. The agency shall maxi m ze the use of
prepai d per capita and prepaid aggregate fixed-sum basis
servi ces when appropriate and other alternative service delivery
and rei nbursenment net hodol ogi es, including conpetitive bidding
pursuant to s. 287.057, designed to facilitate the cost -
effective purchase of a case-managed continuum of care. The
agency shall also require providers to mnimze the exposure of
recipients to the need for acute inpatient, custodial, and other
institutional care and the inappropriate or unnecessary use of
hi gh- cost services. The agency nmay establish prior authorization
requi renents for certain popul ati ons of Medicaid beneficiaries,
certain drug classes, or particular drugs to prevent fraud,
abuse, overuse, and possi bl e dangerous drug interactions. The
Pharmaceuti cal and Therapeutics Conmttee shall make
reconmendations to the agency on drugs for which prior
aut hori zation is required. The agency shall informthe
Phar maceuti cal and Therapeutics Conmittee of its decisions
regardi ng drugs subject to prior authorization.

(32) Each nanaged care plan that is under contract with
the agency to provide health care services to Medicaid
reci pients shall annually conduct a background check with the
Fl ori da Departnent of Law Enforcenent of all persons with
ownership interest of 5 percent or nore or executive nmanagenent
responsibility for the managed care plan and shall submt to the
agency i nformation concerning any such person who has been found
guilty of, regardl ess of adjudication, or has entered a plea of
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nol o contendere or guilty to, any of the offenses listed in s.
435. 03.

Section 29. For the purpose of incorporating the anendnment
to section 435.03, Florida Statutes, in references thereto,
subsection (4) of section 435.07, Florida Statutes, is reenacted
to read:

435.07 Exenptions fromdisqualification.--Unless otherw se
provi ded by law, the provisions of this section shall apply to
exenptions fromdisqualification

(4) Disqualification from enploynent under subsection (1)
may not be renoved from nor may an exenption be granted to, any
personnel who is found guilty of, regardl ess of adjudication, or
who has entered a plea of nolo contendere or guilty to, any
felony covered by s. 435.03 solely by reason of any pardon,
executive clenmency, or restoration of civil rights.

Section 30. For the purpose of incorporating the anmendnent
to section 435.03, Florida Statutes, in references thereto,
par agraph (e) of subsection (1) of section 464.018, Florida
Statutes, is reenacted to read:

464.018 Disciplinary actions. --

(1) The followi ng acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(e) Having been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty to,
any of fense prohibited under s. 435.03 or under any simlar
statute of another jurisdiction; or having commtted an act

whi ch constitutes donestic violence as defined in s. 741. 28.
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Section 31. For the purpose of incorporating the anmendnent
to section 435.03, Florida Statutes, in references thereto,
subsection (3) of section 744.309, Florida Statutes, is
reenacted to read:

744.309 Wio may be appoi nted guardian of a resident
war d. - -

(3) DI SQUALI FI ED PERSONS. - - No person who has been
convicted of a felony or who, fromany incapacity or illness, is
i ncapabl e of discharging the duties of a guardian, or who is
ot herwi se unsuitable to performthe duties of a guardian, shal
be appointed to act as guardian. Further, no person who has been
judicially determined to have comm tted abuse, abandonnent, or
negl ect against a child as defined in s. 39.01 or s. 984.03(1),
(2), and (37), or who has been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty to,
any of fense prohibited under s. 435.03 or under any simlar
statute of another jurisdiction, shall be appointed to act as a
guardi an. Except as provided in subsection (5) or subsection
(6), a person who provides substantial services to the proposed
ward in a professional or business capacity, or a creditor of
t he proposed ward, may not be appoi nted guardi an and retain that
previ ous professional or business relationship. A person may not
be appointed a guardian if he or she is in the enploy of any
person, agency, government, or corporation that provides service
to the proposed ward in a professional or business capacity,
except that a person so enployed may be appointed if he or she
is the spouse, adult child, parent, or sibling of the proposed

ward or the court determnes that the potential conflict of
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interest is insubstantial and that the appoi ntnent would clearly
be in the proposed ward's best interest. The court nay not
appoint a guardian in any other circunmstance in which a conflict
of interest may occur.

Section 32. For the purpose of incorporating the anendnent
to section 435.03, Florida Statutes, in references thereto,
subsection (12) of section 744.474, Florida Statutes, is
reenacted to read:

744.474 Reasons for renoval of guardian.--A guardi an may
be renoved for any of the foll ow ng reasons, and the renoval
shall be in addition to any other penalties prescribed by | aw

(12) Having been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty to,
any of fense prohibited under s. 435.03 or under any simlar
statute of another jurisdiction.

Section 33. For the purpose of incorporating the anmendnent
to section 435.03, Florida Statutes, in references thereto,
subsection (4) of section 985.407, Florida Statutes, is
reenacted to read:

985. 407 Departnental contracting powers; personnel
st andards and screening.- -

(4) The departnent shall require enpl oynent screening
pursuant to chapter 435, using the |level 1 standards for
screening set forth in that chapter, for personnel in
del i nquency facilities, services, and prograns.

Section 34. For the purpose of incorporating the anmendnent

to section 435.04, Florida Statutes, in references thereto,
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paragraph (b) of subsection (2) of section 39.001, Florida
Statutes, is reenacted to read:

39. 001 Purposes and intent; personnel standards and
screening. --

(2) DEPARTMENT CONTRACTS. - - The departnment may contract
wth the Federal Governnent, other state departnents and
agenci es, county and nuni ci pal governnments and agencies, public
and private agencies, and private individuals and corporations
in carrying out the purposes of, and the responsibilities
established in, this chapter.

(b) The departnent shall require enploynent screening, and
rescreening no less frequently than once every 5 years, pursuant
to chapter 435, using the level 2 standards set forth in that
chapter for personnel in prograns for children or youths.

Section 35. For the purpose of incorporating the anendnent
to section 435.04, Florida Statutes, in references thereto,
subsection (1) of section 39.821, Florida Statutes, is reenacted
to read:

39.821 (Qualifications of guardians ad litem --

(1) Because of the special trust or responsibility placed
in a guardian ad litem the Guardian Ad Litem Program may use
any private funds collected by the program or any state funds
so designated, to conduct a security background investigation
before certifying a volunteer to serve. A security background
i nvestigation nust include, but need not be |imted to,
enpl oynent history checks, checks of references, |ocal crimnal
records checks through | ocal |aw enforcenent agencies, and

statewi de crimnal records checks through the Departnment of Law
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Enf orcenent. Upon request, an enployer shall furnish a copy of

t he personnel record for the enployee or former enployee who is
t he subject of a security background investigation conducted
under this section. The information contained in the personnel
record may include, but need not be limted to, disciplinary
matters and the reason why the enpl oyee was term nated from

enpl oynent. An enpl oyer who rel eases a personnel record for

pur poses of a security background investigation is presunmed to
have acted in good faith and is not liable for information
contained in the record without a showi ng that the enpl oyer
maliciously falsified the record. A security background

i nvestigation conducted under this section nust ensure that a
person is not certified as a guardian ad litemif the person has
been convicted of, regardl ess of adjudication, or entered a plea
of nolo contendere or guilty to, any offense prohibited under
the provisions of the Florida Statutes specified in s. 435.04(2)
or under any simlar law in another jurisdiction. Before
certifying an applicant to serve as a guardian ad litem the
chief judge of the circuit court may request a federal crim nal
records check of the applicant through the Federal Bureau of

| nvestigation. In analyzing and evaluating the information
obtained in the security background investigation, the program
must give particular enphasis to past activities involving
children, including, but not limted to, child-related crimnal
of fenses or child abuse. The program has the sole discretion in
determ ning whether to certify a person based on his or her

security background investigation. The information collected
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pursuant to the security background investigation is
confidential and exenpt froms. 119.07(1).

Section 36. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
paragraphs (a) and (c) of subsection (3) of section 110.1127,
Florida Statutes, are reenacted to read:

110. 1127 Enpl oyee security checks. --

(3)(a) Al positions in progranms providing care to
children, the developnentally disabled, or vulnerable adults for
15 hours or nore per week; all permanent and tenporary enpl oyee
positions of the central abuse hotline; and all persons worKking
under contract who have access to abuse records are deened to be
persons and positions of special trust or responsibility, and
requi re enpl oynment screening pursuant to chapter 435, using the
| evel 2 standards set forth in that chapter

(c) Al persons and enpl oyees in such positions of trust
or responsibility shall be required to undergo security
background i nvestigations as a condition of enploynent and
conti nued enpl oynent. For the purposes of this subsection,
security background investigations shall be conducted as
provided in chapter 435, using the level 2 standards for
screening set forth in that chapter.

Section 37. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraph (a) of subsection (12) of section 112.0455, Florida
Statutes, is reenacted to read:

112. 0455 Drug- Free Wrkpl ace Act.--

(12) DRUG TESTI NG STANDARDS; LABORATORI ES. - -
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(a) A laboratory nmay analyze initial or confirmation drug
specinmens only if:

1. The laboratory is |icensed and approved by the Agency
for Health Care Adm nistration using criteria established by the
United States Departnent of Health and Human Services as general
gui delines for nodeling the state drug testing program Each
applicant for licensure nust conply with the follow ng
requiremnents:

a. Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee, or other simlarly titled
i ndi vi dual responsible for the daily operation of the
| aboratory, and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the laboratory, including billings for services. The
applicant nust conply with the procedures for |evel 2 background
screening as set forth in chapter 435, as well as the
requi rements of s. 435.03(3).

b. The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of an offense
prohi bited under the |l evel 2 standards for screening set forth
in chapter 435.

c. Proof of conpliance with the | evel 2 background
screeni ng requi renents of chapter 435 which has been submtted

within the previous 5 years in conpliance wth any other health
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care licensure requirenents of this state is acceptable in
fulfillment of screening requirenents.

d. A provisional license nay be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435, but a
response has not yet been issued. A license nay be granted to
t he applicant upon the agency's receipt of a report of the
results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been net, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

e. Each applicant nust submt to the agency, with its
application, a description and explanati on of any excl usions,
per manent suspensions, or termnations of the applicant fromthe
Medi care or Medicaid prograns. Proof of conpliance with the

requi renments for disclosure of ownership and control interests
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under the Medicaid or Medicare prograns shall be accepted in
lieu of this subm ssion

f. Each applicant nmust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenments of this sub-subparagraph.

g. A license may not be granted to any applicant if the
appl i cant or nmanagi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the | evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

h. The agency may deny or revoke licensure if the

appl i cant:
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(I) Has falsely represented a material fact in the
application required by sub-subparagraph e. or sub-subparagraph
f., or has omtted any material fact fromthe application
requi red by sub-subparagraph e. or sub-subparagraph f.; or

(I'l) Has had prior action taken agai nst the applicant
under the Medicaid or Medicare programas set forth in sub-
subpar agr aph e.

i. An application for license renewal nust contain the
i nformation requi red under sub-subparagraphs e. and f.

2. The laboratory has witten procedures to ensure chain
of custody.

3. The laboratory follows proper quality control
procedures, including, but not linmted to:

a. The use of internal quality controls including the use
of sanpl es of known concentrations which are used to check the
performance and cali bration of testing equipnent, and periodic
use of blind sanples for overall accuracy.

b. An internal review and certification process for drug
test results, conducted by a person qualified to performthat
function in the testing | aboratory.

c. Security neasures inplenmented by the testing | aboratory
to preclude adulteration of specinmens and drug test results.

d. Oher necessary and proper actions taken to ensure
reliable and accurate drug test results.

Section 38. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
subsections (1), (2), and (4) of section 381.0059, Florida

Statutes, are reenacted to read:
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381. 0059 Background screening requirenents for school
heal th servi ces personnel.--

(1) Pursuant to the provisions of chapter 435, any person
who provides services under a school health services plan
pursuant to s. 381.0056 nmust neet |evel 2 screening requirenents
as described in s. 435.04. A person may satisfy the requirenents
of this subsection by submtting proof of conpliance with the
requi rements of level 2 screening conducted within 12 nonths
before the date that person initially provides services under a
school health services plan.

(2) A person may provide services under a school health
services plan pursuant to s. 381.0056 prior to the conpletion of
| evel 2 screening. However, pending the results of the
screeni ng, such person nmay not be alone with a m nor.

(4) Under penalty of perjury, each person who provides
servi ces under a school health plan pursuant to s. 381. 0056 nust
attest to neeting the level 2 screening requirenments for
participation under the plan and agree to informhis or her
enpl oyer imediately if convicted of any disqualifying offense
whi | e providing services under a pl an.

Section 39. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (1) of
section 381.60225, Florida Statutes, are reenacted to read:

381. 60225 Background screening. - -

(1) Each applicant for certification nust conply with the

foll owi ng requirenents
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(a) Upon receipt of a conpleted, signed, and dated
application, the Agency for Health Care Adm nistration shal
requi re background screening, in accordance with the |evel 2
standards for screening set forth in chapter 435, of the
managi ng enpl oyee, or other simlarly titled individua
responsi ble for the daily operation of the organization, agency,
or entity, and financial officer, or other simlarly titled
i ndi vidual who is responsible for the financial operation of the
organi zati on, agency, or entity, including billings for
services. The applicant nust conply with the procedures for
| evel 2 background screening as set forth in chapter 435, as
well as the requirements of s. 435.03(3).

(b) The Agency for Health Care Administration may require
background screeni ng of any other individual who is an applicant
if the Agency for Health Care Adm nistration has probabl e cause
to believe that he or she has been convicted of a crinme or has
commtted any other offense prohibited under the level 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnmitted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of the requirenents of paragraph (a).

(d) A provisional certification my be granted to the
organi zati on, agency, or entity when each individual required by
this section to undergo background screeni ng has net the
standards for the Departnent of Law Enforcenent background

check, but the agency has not yet received background screening
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results fromthe Federal Bureau of Investigation, or a request
for a disqualification exenption has been submtted to the
agency as set forth in chapter 435, but a response has not yet
been issued. A standard certification may be granted to the
organi zation, agency, or entity upon the agency's receipt of a
report of the results of the Federal Bureau of |nvestigation
background screening for each individual required by this
section to undergo background screening which confirnms that al
standards have been net, or upon the granting of a

di squalification exenption by the agency as set forth in chapter
435. Any other person who is required to undergo |level 2
background screening may serve in his or her capacity pending

t he agency's receipt of the report fromthe Federal Bureau of

| nvesti gati on. However, the person nmay not continue to serve if
the report indicates any violation of background screening
standards and a disqualification exenption has not been
requested of and granted by the agency as set forth in chapter
435,

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the

corporation or organization, receives no renuneration for his or
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her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or

organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenments of this paragraph.

(g) The agency may not certify any organi zati on, agency,
or entity if any applicant or managi ng enpl oyee has been found
guilty of, regardl ess of adjudication, or has entered a plea of
nol o contendere or guilty to, any offense prohibited under the
| evel 2 standards for screening set forth in chapter 435, unless
an exenption fromdisqualification has been granted by the
agency as set forth in chapter 435.

Section 40. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (7) of
section 383.305, Florida Statutes, are reenacted to read:

383. 305 Licensure; issuance, renewal, denial, suspension,
revocation; fees; background screening.--

(7) Each applicant for |icensure nust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the

center, and of the financial officer, or other simlarly titled
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i ndi vidual who is responsible for the financial operation of the
center, including billings for patient care and services. The
applicant nust conply with the procedures for |evel 2 background
screening as set forth in chapter 435 as well as the
requirements of s. 435.03(3).

(b) The agency may require background screeni ng of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crine or
has comm tted any ot her offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional |license may be granted to an appli cant
when each individual required by this section to undergo
background screeni ng has net the standards for the Departnent of
Law Enforcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435 but a
response has not yet been issued. A standard |license nay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirnms that all standards

have been nmet, or upon the granting of a disqualification
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exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organi zation, receives no renuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenment affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g0 A license may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,

regardl ess of adjudi cation, or has entered a plea of nolo
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contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 41. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (3) of
section 390.015, Florida Statutes, are reenacted to read:

390.015 Application for license.--

(3) Each applicant for licensure nmust conply with the
follow ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the |level 2 standards for screening set forth in
chapter 435, of the nmanagi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
clinic, and financial officer, or other simlarly titled
i ndi vidual who is responsible for the financial operation of the
clinic, including billings for patient care and services. The
applicant nust conply with the procedures for |evel 2 background
screening as set forth in chapter 435, as well as the
requirements of s. 435.03(3).

(b) The agency may require background screeni ng of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any other offense prohibited under the level 2

standards for screening set forth in chapter 435.
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(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been subnmitted
within the previous 5 years in conpliance with any other health
care licensure requirements of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional |license may be granted to an appli cant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enforcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435 but a
response has not yet been issued. A standard |icense may be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirnms that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,
t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and a
di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description

and expl anation of any conviction of an offense prohibited under
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the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organi zation, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenment affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g0 A license may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 42. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (13)
of section 394.875, Florida Statutes, are reenacted to read:
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394.875 Crisis stabilization units, residential treatnent
facilities, and residential treatnent centers for children and
adol escents; authorized services; license required; penalties.--

(13) Each applicant for licensure nust conply with the
foll owi ng requirenments

(a) Upon receipt of a conpleted, signed, and dated
appl i cation, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee and financial officer, or
other simlarly titled individual who is responsible for the
financial operation of the facility, including billings for
client care and services. The applicant nust conply with the
procedures for |evel 2 background screening as set forth in
chapter 435, as well as the requirenents of s. 435.03(3).

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any ot her offense prohibited under the | evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requi renents of chapter 435 which has been submtted
within the previous 5 years in conpliance wth any other health
care licensure requirenments of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of

Law Enf or cenent background check, but the agency has not yet
Page 96 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435, but a
response has not yet been issued. A standard |icense nmay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screeni ng which confirnms that all standards
have been net, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo | evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submt to the agency a description
and expl anation of any conviction of an offense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organi zation, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or

her services on the corporation or organization's board of
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directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or

organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g0 Alicense may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 43. For the purpose of incorporating the anendnent
to section 435.04, Florida Statutes, in references thereto,
subsections (1), (2), (3), (4), (6), and (8) of section
395. 0055, Florida Statutes, are reenacted to read:

395. 0055 Background screening.--Each applicant for
i censure nmust conmply wth the follow ng requirenents:

(1) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening of
t he managi ng enpl oyee in accordance with the |evel 2 standards
for screening set forth in chapter 435, as well as the
requirements of s. 435.03(3).

(2) The agency may require background screening for a
menber of the board of directors of the |icensee, or an officer
or an individual owning 5 percent or nore of the |licensee, if

t he agency has probabl e cause to believe that such individual
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has been convicted of an offense prohibited under the level 2
standards for screening set forth in chapter 435.

(3) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of subsection (1).

(4) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435 but a
response has not yet been issued. A standard |license nay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation; however,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenpti on has not been requested of and granted
by the agency as set forth in chapter 435.
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(6) Each applicant nust submt to the agency a description
and expl anati on of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant.

(8 A license may not be granted to an applicant if the
appl i cant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 44. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (4) of
section 395.0199, Florida Statutes, are reenacted to read:

395.0199 Private utilization review. --

(4) Each applicant for registration nmust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the |level 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee or other simlarly titled
i ndi vi dual who is responsible for the operation of the entity.
The applicant nmust conply with the procedures for |evel 2
background screening as set forth in chapter 435, as well as the

requirements of s. 435.03(3).
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(b) The agency may require background screeni ng of any
ot her individual who is an applicant, if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any ot her offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requi renents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional registration may be granted to an
appl i cant when each individual required by this section to
under go background screeni ng has net the standards for the
Departnment of Law Enforcenent background check, but the agency
has not yet received background screening results fromthe
Federal Bureau of Investigation, or a request for a
di squalification exenption has been submtted to the agency as
set forth in chapter 435 but a response has not yet been issued.
A standard registration may be granted to the applicant upon the
agency's receipt of a report of the results of the Federal
Bureau of Investigation background screening for each individual
required by this section to undergo background screeni ng which
confirnms that all standards have been net, or upon the granting
of a disqualification exenption by the agency as set forth in
chapter 435. Any other person who is required to undergo |evel 2
background screening nmay serve in his or her capacity pending
the agency's receipt of the report fromthe Federal Bureau of

| nvesti gati on. However, the person may not continue to serve if
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the report indicates any viol ation of background screening
standards and a disqualification exenption has not been
requested of and granted by the agency as set forth in chapter
435.

(f) Each applicant nust subnmit to the agency a description
and expl anati on of any conviction of an of fense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no remuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g) Aregistration may not be granted to an applicant if
t he applicant or nanagi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the | evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.
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Section 45. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraph (a) of subsection (1) of section 397.451, Florida
Statutes, is reenacted to read:

397. 451 Background checks of service provider personnel.--

(1) PERSONNEL BACKGROUND CHECKS; REQUI REMENTS AND
EXCEPTI ONS. - -

(a) Background checks shall apply as foll ows:

1. Al owners, directors, and chief financial officers of
service providers are subject to |l evel 2 background screening as
provi ded under chapter 435.

2. Al service provider personnel who have direct contact
with children receiving services or with adults who are
devel opnental | y di sabl ed receiving services are subject to |eve
2 background screeni ng as provi ded under chapter 435.

Section 46. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), and (f) of subsection (4) of
section 400.071, Florida Statutes, are reenacted to read:

400. 071 Application for license.--

(4) Each applicant for |icensure nust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
appl i cation, the agency shall require background screening of
the applicant, in accordance with the |l evel 2 standards for
screening set forth in chapter 435. As used in this subsection,
the term"applicant” neans the facility adm nistrator, or

simlarly titled individual who is responsible for the day-to-
Page 103 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

day operation of the licensed facility, and the facility
financial officer, or simlarly titled individual who is
responsi ble for the financial operation of the |icensed
facility.

(b) The agency may require background screening for a
menber of the board of directors of the Iicensee or an officer
or an individual owning 5 percent or nore of the licensee if the
agency has probabl e cause to believe that such individual has
been convicted of an offense prohibited under the | evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirenents of this state is
acceptable in fulfillment of paragraph (a). Proof of conpliance
w t h background screeni ng which has been submtted within the
previous 5 years to fulfill the requirenments of the Financi al
Services Commission and the Ofice of Insurance Regul ation
pursuant to chapter 651 as part of an application for a
certificate of authority to operate a continuing care retirenent
comunity is acceptable in fulfillnment of the Departnent of Law
Enf or cenent and Federal Bureau of Investigation background
check.

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet

recei ved background screening results fromthe Federal Bureau of
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| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435, but a
response has not yet been issued. A license nay be granted to

t he applicant upon the agency's receipt of a report of the
results of the Federal Bureau of Investigation background
screening for each individual required by this section to
under go background screeni ng which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation; however,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individua
owning 5 percent or nore of the applicant. This requirenent
shall not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organi zation, receives no renmuneration for his or
her services on the corporation or organization's board of

directors, and has no financial interest and has no famly
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menbers with a financial interest in the corporation or

organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenment affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

Section 47. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (4) of
section 400.471, Florida Statutes, are reenacted to read:

400.471 Application for license; fee; provisional |icense;
tenporary permt. --

(4) Each applicant for licensure nust conply with the
foll owi ng requirements

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screeni ng of
the applicant, in accordance with the |evel 2 standards for
screening set forth in chapter 435. As used in this subsection,
the term"applicant” nmeans the adm nistrator, or a simlarly
titled person who is responsible for the day-to-day operation of
the |licensed hone health agency, and the financial officer, or
simlarly titled individual who is responsible for the financial
operation of the licensed home health agency.

(b) The agency may require background screening for a
menber of the board of directors of the |licensee or an officer
or an individual owing 5 percent or nore of the |icensee if the
agency reasonably suspects that such individual has been
convicted of an offense prohibited under the | evel 2 standards

for screening set forth in chapter 435.
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(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been subnmitted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirements of this state is
acceptable in fulfillment of paragraph (a). Proof of conpliance
w t h background screeni ng which has been submtted within the
previous 5 years to fulfill the requirenents of the Financi al
Servi ces Commi ssion and the Ofice of Insurance Regul ation
pursuant to chapter 651 as part of an application for a
certificate of authority to operate a continuing care retirenent
comunity is acceptable in fulfillnment of the Departnent of Law
Enf or cenent and Federal Bureau of Investigation background
check.

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation. A standard |icense may be granted to the |icensee
upon the agency's receipt of a report of the results of the
Federal Bureau of |nvestigation background screening for each
i ndi vidual required by this section to undergo background
screeni ng which confirns that all standards have been net, or
upon the granting of a disqualification exenption by the agency
as set forth in chapter 435. Any other person who is required to
undergo | evel 2 background screening may serve in his or her
capacity pending the agency's receipt of the report fromthe

Federal Bureau of Investigation. However, the person may not
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continue to serve if the report indicates any violation of
background screening standards and a disqualification exenption
has not been requested of and granted by the agency as set forth
in chapter 435.

(f) Each applicant nust submt to the agency a description
and expl anati on of any conviction of an of fense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g) Alicense may not be granted to an applicant if the
applicant, adm nistrator, or financial officer has been found
guilty of, regardl ess of adjudication, or has entered a plea of
nol o contendere or guilty to, any offense prohibited under the
| evel 2 standards for screening set forth in chapter 435, unless
an exenption fromdisqualification has been granted by the

agency as set forth in chapter 435.
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Section 48. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (2) of
section 400.506, Florida Statutes, are reenacted to read:

400.506 Licensure of nurse registries; requirenents;
penal ties.--

(2) Each applicant for licensure nust conply with the
foll owi ng requirenments

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the |l evel 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
nurse registry, and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the registry, including billings for patient care and
services. The applicant shall conmply with the procedures for
| evel 2 background screening as set forth in chapter 435.

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any other offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnitted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirenents of this state is

acceptable in fulfillnment of the requirenments of paragraph (a).
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(d) A provisional |license may be granted to an appli cant

when each individual required by this section to undergo
background screeni ng has net the standards for the Departnent of
Law Enf orcenent background check but the agency has not yet

recei ved background screening results fromthe Federal Bureau of
| nvestigation. A standard |license nmay be granted to the
applicant upon the agency's receipt of a report of the results
of the Federal Bureau of Investigation background screening for
each individual required by this section to undergo background
screeni ng which confirns that all standards have been net, or
upon the granting of a disqualification exenption by the agency
as set forth in chapter 435. Any other person who is required to
undergo | evel 2 background screening nay serve in his or her
capacity pending the agency's receipt of the report fromthe
Federal Bureau of Investigation. However, the person may not
continue to serve if the report indicates any violation of
background screeni ng standards and a disqualification exenption
has not been requested of and granted by the agency as set forth
in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an of fense prohibited under
the | evel 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenment does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly

take part in the day-to-day operational decisions of the
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corporation or organi zation, receives no renmuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or

organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statement affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g) Alicense may not be granted to an applicant if the
appl i cant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 49. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
section 400.5572, Florida Statutes, is reenacted to read:

400. 5572 Background screening.--

(1)(a) Level 2 background screening nmust be conducted on
each of the follow ng persons, who shall be consi dered enpl oyees
for the purposes of conducting screening under chapter 435:

1. The adult day care center owner if an individual, the
operator, and the financial officer.

2. An officer or board nenber if the owner of the adult
day care center is a firm corporation, partnership, or
associ ation, or any person owning 5 percent or nore of the

facility, if the agency has probabl e cause to believe that such
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person has been convicted of any offense prohibited by s.
435.04. For each officer, board nenber, or person owning 5
percent or nore who has been convicted of any such offense, the
facility shall submt to the agency a description and
expl anation of the conviction at the tinme of |icense
application. This subparagraph does not apply to a board nenber
of a not-for-profit corporation or organization if the board
nmenber serves solely in a voluntary capacity, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the board nenber and facility submt
a statenment affirmng that the board nmenber's relationship to
the facility satisfies the requirenents of this subparagraph.
(b) Proof of conpliance with |evel 2 screening standards
whi ch has been submitted within the previous 5 years to neet any
facility or professional |icensure requirenents of the agency or
t he Departnent of Health satisfies the requirements of this
subsecti on.
(c) The agency may grant a provisional |license to an adult
day care center applying for an initial |icense when each
i ndi vidual required by this subsection to undergo screeni ng has
conpl eted the Departnent of Law Enforcenent background check
but has not yet received results fromthe Federal Bureau of
| nvestigation, or when a request for an exenption from
di squalification has been submtted to the agency pursuant to s.

435. 07, but a response has not been issued.
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(2) The owner or admnistrator of an adult day care center
nmust conduct | evel 1 background screening as set forth in
chapter 435 on all enployees hired on or after Cctober 1, 1998,
who provide basic services or supportive and optional services
to the participants. Such persons satisfy this requirenent if:

(a) Proof of conpliance with |evel 1 screening
requi renents obtained to neet any professional |icense
requirenents in this state is provided and acconpani ed, under
penalty of perjury, by a copy of the person's current
prof essional license and an affidavit of current conpliance with
t he background screening requirenents.

(b) The person required to be screened has been
continuously enpl oyed, without a breach in service that exceeds
180 days, in the same type of occupation for which the person is
seeki ng enpl oynment and provi des proof of conpliance with the
| evel 1 screening requirenent which is no nore than 2 years ol d.
Proof of conpliance nust be provided directly from one enpl oyer
or contractor to another, and not fromthe person screened. Upon
request, a copy of screening results shall be provided to the
person screened by the enpl oyer retaining docunentation of the
screeni ng.

(c) The person required to be screened is enployed by a
corporation or business entity or related corporation or
busi ness entity that owns, operates, or nanages nore than one
facility or agency |icensed under this chapter, and for whom a
| evel 1 screening was conducted by the corporation or business

entity as a condition of initial or continued enploynent.
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Section 50. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraph (a) of subsection (3) of section 400.607, Florida
Statutes, is reenacted to read:

400. 607 Denial, suspension, or revocation of |icense;
i nposition of adm nistrative fine; grounds; injunctions.--

(3) The agency may deny or revoke a |license upon a
determ nation that:

(a) Persons subject to |level 2 background screeni ng under
s. 400. 6065 do not neet the screening standards of s. 435. 04,
and exenptions fromdisqualification have not been provided by
t he agency.

Section 51. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (4) of
section 400.801, Florida Statutes, are reenacted to read:

400. 801 Hones for special services.--

(4) Each applicant for licensure nmust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in
chapter 435, of the nmanagi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
facility, and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the facility, including billings for client care and

services, in accordance with the |l evel 2 standards for screening
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set forth in chapter 435. The applicant nust conply with the
procedures for |evel 2 background screening as set forth in
chapt er 435.

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has comm tted any ot her offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnmitted
within the previous 5 years in conpliance with any other health
care or assisted living licensure requirenents of this state is
acceptable in fulfillnment of the requirenments of paragraph (a).

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enforcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435, but a
response has not yet been issued. A standard |icense may be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been net, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her

person who is required to undergo | evel 2 background screening
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may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
viol ati on of background screening standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organi zation, receives no renmuneration for his or
her services on the corporation or organi zation's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenment affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g) Alicense may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel

2 standards for screening set forth in chapter 435, unless an
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exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 52. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (3) of
section 400.805, Florida Statutes, are reenacted to read:

400.805 Transitional living facilities.--

(3) Each applicant for licensure nmust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the |level 2 standards for screening set forth in
chapter 435, of the nmanagi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
facility, and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the facility, including billings for client care and
services. The applicant nust conply with the procedures for
| evel 2 background screening as set forth in chapter 435.

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crine or
has comm tted any ot her offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |Ievel 2 background
screeni ng requi renents of chapter 435 which has been submtted

within the previous 5 years in conpliance wth any other health
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care or assisted living licensure requirenents of this state is
acceptable in fulfillnment of the requirenents of paragraph (a).

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435, but a
response has not yet been issued. A standard |license nmay be
granted to the applicant upon the agency's receipt of a report
of the results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirnms that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nenber of the board of
directors of the applicant, its officers, or any individual

owning 5 percent or nore of the applicant. This requirenent does
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not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organi zation's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenments of this paragraph.

(g0 Alicense may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 53. For the purpose of incorporating the amendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (5) of
section 400.906, Florida Statutes, are reenacted to read:

400.906 Initial application for license.--

(5) Each applicant for licensure nust conply with the
follow ng requirenents

(a) Upon receipt of a conpleted, signed, and dated

application, the agency shall require background screening, in
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accordance with the |l evel 2 standards for screening set forth in
chapter 435, of the operator, and of the financial officer, or
other simlarly titled individual who is responsible for the
financial operation of the center, including billings for
patient care and services. The applicant nust conply with the
procedures for |evel 2 background screening as set forth in
chapter 435, as well|l as the requirenents of s. 435.03(3).

(b) The agency nmay require background screening of any
ot her individual who is an applicant if the agency has a
reasonabl e basis for believing that he or she has been convicted
of a crinme or has commtted any other offense prohibited under
the |l evel 2 standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of the requirenments of paragraph (a).

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435, but a
response has not yet been issued. A standard |license nmay be
granted to the applicant upon the agency's recei pt of a report
of the results of the Federal Bureau of I|nvestigation background

screening for each individual required by this section to
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under go background screeni ng which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submt to the agency a description
and expl anation of any conviction of an of fense prohibited under
the I evel 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organi zation's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the

corporation satisfies the requirements of this paragraph.
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(g0 A license may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 54. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (e), and (f) of subsection (5) of
section 400.931, Florida Statutes, are reenacted to read:

400.931 Application for license; fee; provisional |icense;
tenporary permt. --

(5) Each applicant for licensure nust conply with the
foll owi ng requirenments

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screeni ng of
the applicant, in accordance with the | evel 2 standards for
screening set forth in chapter 435. As used in this subsection,
the term "applicant” neans the general manager and the financi al
officer or simlarly titled individual who is responsible for
the financial operation of the licensed facility.

(b) The agency may require background screening for a
menber of the board of directors of the |licensee or an officer
or an individual owning 5 percent or nore of the licensee if the
agency has probabl e cause to believe that such individual has
been convicted of an offense prohibited under the |level 2

standards for screening set forth in chapter 435.
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(c) Proof of conpliance with the Ievel 2 background
screening requirenents of chapter 435 which has been subnmtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of paragraph (a).

(e) Each applicant nmust submt to the agency a description
and expl anati on of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individual
owni ng 5 percent or nore of the applicant. This requirenment does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation's or organi zation's board of
directors, and has no financial interest and has no famly
nmenbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this provision.

(f) A license may not be granted to any potential |icensee
if any applicant, adm nistrator, or financial officer has been
found guilty of, regardless of adjudication, or has entered a
pl ea of nolo contendere or guilty to, any offense prohibited

under the level 2 standards for screening set forth in chapter
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435, unless an exenption fromdisqualification has been granted
by the agency as set forth in chapter 435.

Section 55. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), and (f) of subsection (10) of
section 400.962, Florida Statutes, are reenacted to read:

400. 962 License required; |icense application.--

(10)(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screeni ng of
the applicant, in accordance with the |l evel 2 standards for
screening set forth in chapter 435. As used in this subsection,
the term"applicant” neans the facility adm nistrator, or
simlarly titled individual who is responsible for the day-to-
day operation of the licensed facility, and the facility
financial officer, or simlarly titled individual who is
responsi ble for the financial operation of the |icensed
facility.

(b) The agency may require background screening for a
menber of the board of directors of the |licensee or an officer
or an individual owning 5 percent or nore of the licensee if the
agency has probabl e cause to believe that such individual has
been convicted of an offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnitted
within the previous 5 years in conpliance with any other
i censure requirenments under this chapter satisfies the

requi rements of paragraph (a). Proof of conpliance with
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background screeni ng which has been submtted within the
previous 5 years to fulfill the requirenents of the Financi al
Servi ces Conmm ssion and the Ofice of |Insurance Regul ati on under
chapter 651 as part of an application for a certificate of
authority to operate a continuing care retirenent community
satisfies the requirenents for the Departnent of Law Enforcenent
and Federal Bureau of Investigation background checks.

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435, but a
response has not yet been issued. A license nay be granted to
the applicant upon the agency's receipt of a report of the
results of the Federal Bureau of I|nvestigation background
screening for each individual required by this section to
under go background screening which confirns that all standards
have been met, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of I|nvestigation; however,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been granted by the agency as
set forth in chapter 435.
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(f) Each applicant nust submt to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenment does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation's or organi zation's board of
directors, and has no financial interest and has no famly
nmenbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirements of this paragraph.

Section 56. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (b) and (d) of subsection (7) of section 400.991,
Florida Statutes, are reenacted to read:

400.991 License requirenents; background screenings;
prohi bitions.--

(7) Each applicant for licensure shall conply with the
foll owi ng requirenments

(b) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screeni ng of

the applicant, in accordance with the |level 2 standards for
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screening set forth in chapter 435. Proof of conpliance with the
| evel 2 background screening requirenents of chapter 435 which
has been submitted within the previous 5 years in conpliance
with any other health care licensure requirenents of this state
is acceptable in fulfillnment of this paragraph.

(d) Alicense may not be granted to a clinic if the
applicant has been found guilty of, regardl ess of adjudication,
or has entered a plea of nolo contendere or guilty to, any
of fense prohibited under the | evel 2 standards for screening set
forth in chapter 435, or a violation of insurance fraud under s.
817.234, within the past 5 years. If the applicant has been
convicted of an offense prohibited under the |evel 2 standards
or insurance fraud in any jurisdiction, the applicant nust show
that his or her civil rights have been restored prior to
subm tting an application.

Section 57. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraph (e) of subsection (2) of section 402.302, Florida
Statutes, is reenacted to read:

402.302 Definitions.--

(2) "Child care facility" includes any child care center
or child care arrangenent which provides child care for nore
than five children unrelated to the operator and which receives
a paynent, fee, or grant for any of the children receiving care,
wher ever operated, and whether or not operated for profit. The
followi ng are not included:

(e) Operators of transient establishnents, as defined in

chapter 509, which provide child care services solely for the
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guests of their establishnment or resort, provided that all child
care personnel of the establishnent are screened according to
the level 2 screening requirenments of chapter 435.

Section 58. For the purpose of incorporating the anendnent
to section 435.04, Florida Statutes, in references thereto,
paragraph (a) of subsection (2) of section 402.305, Florida
Statutes, is reenacted to read:

402. 305 Licensing standards; child care facilities.--

(2) PERSONNEL. -- M ni mum standards for child care personne
shal | include mnimumrequirenents as to:

(a) Good noral character based upon screening. This
screeni ng shall be conducted as provided in chapter 435, using
the level 2 standards for screening set forth in that chapter.

Section 59. For the purpose of incorporating the anendnent
to section 435.04, Florida Statutes, in references thereto,
subsection (3) of section 402.3054, Florida Statutes, is
reenacted to read:

402.3054 Child enrichment service providers. --

(3) A child enrichnment service provider shall be of good
noral character based upon screening. This screening shall be
conducted as provided in chapter 435, using the level 2
standards for screening set forth in that chapter. A child
enrichnment service provider nust neet the screening requirenents
prior to providing services to a child in a child care facility.
A child enrichnment service provider who has nmet the screening
standards shall not be required to be under the direct and

constant supervision of child care personnel.
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Section 60. For the purpose of incorporating the anmendnent
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (2) of
section 483.30, Florida Statutes, are reenacted to read:

483. 30 Licensing of centers.--

(2) Each applicant for |icensure nust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in
chapter 435, of the managi ng enpl oyee, or other simlarly titled
i ndi vidual who is responsible for the daily operation of the
center, and of the financial officer, or other simlarly titled
i ndi vidual who is responsible for the financial operation of the
center, including billings for patient services. The applicant
must conply with the procedures for |evel 2 background screening
as set forth in chapter 435, as well as the requirenents of s.
435. 03(3).

(b) The agency may require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any ot her offense prohibited under the |evel 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screeni ng requirenents of chapter 435 which has been subnitted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in

fulfillment of the requirenments of paragraph (a).
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(d) A provisional |license may be granted to an appli cant

when each individual required by this section to undergo
background screening has nmet the standards for the Departnent of
Law Enforcenent background check, but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submitted to the agency as set forth in chapter 435 but a
response has not yet been issued. A license nay be granted to

t he applicant upon the agency's receipt of a report of the
results of the Federal Bureau of Investigation background
screening for each individual required by this section to
under go background screening which confirms that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any other
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of Investigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screening standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submit to the agency a description
and expl anation of any conviction of an offense prohibited under
the level 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individual
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or

organi zation if the director serves solely in a voluntary
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capacity for the corporation or organization, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organization's board of
directors, and has no financial interest and has no famly
menbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the
corporation satisfies the requirenents of this paragraph.

(g0 A license may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 61. For the purpose of incorporating the amendment
to section 435.04, Florida Statutes, in references thereto,
par agraphs (a), (b), (c), (d), (f), and (g) of subsection (2) of
section 483.101, Florida Statutes, are reenacted to read:

483.101 Application for clinical |aboratory |icense.--

(2) Each applicant for licensure nmust conply with the
foll owi ng requirenents

(a) Upon receipt of a conpleted, signed, and dated
application, the agency shall require background screening, in
accordance with the level 2 standards for screening set forth in

chapter 435, of the managing director or other simlarly titled
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i ndi vidual who is responsible for the daily operation of the

| aboratory and of the financial officer, or other simlarly
titled individual who is responsible for the financial operation
of the laboratory, including billings for patient services. The
applicant nust conply with the procedures for |evel 2 background
screening as set forth in chapter 435, as well as the
requirements of s. 435.03(3).

(b) The agency nmay require background screening of any
ot her individual who is an applicant if the agency has probable
cause to believe that he or she has been convicted of a crinme or
has commtted any other offense prohibited under the level 2
standards for screening set forth in chapter 435.

(c) Proof of conpliance with the |evel 2 background
screening requirenents of chapter 435 which has been submtted
within the previous 5 years in conpliance with any other health
care licensure requirenents of this state is acceptable in
fulfillment of the requirements of paragraph (a).

(d) A provisional license may be granted to an applicant
when each individual required by this section to undergo
background screening has net the standards for the Departnent of
Law Enf orcenent background check but the agency has not yet
recei ved background screening results fromthe Federal Bureau of
| nvestigation, or a request for a disqualification exenption has
been submtted to the agency as set forth in chapter 435 but a
response has not yet been issued. A license may be granted to
the applicant upon the agency's receipt of a report of the
results of the Federal Bureau of Investigation background

screening for each individual required by this section to
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under go background screening which confirns that all standards
have been nmet, or upon the granting of a disqualification
exenption by the agency as set forth in chapter 435. Any ot her
person who is required to undergo |evel 2 background screening
may serve in his or her capacity pending the agency's receipt of
the report fromthe Federal Bureau of |nvestigation. However,

t he person may not continue to serve if the report indicates any
vi ol ati on of background screeni ng standards and a

di squalification exenption has not been requested of and granted
by the agency as set forth in chapter 435.

(f) Each applicant nust submt to the agency a description
and expl anati on of any conviction of an offense prohibited under
the I evel 2 standards of chapter 435 by a nmenber of the board of
directors of the applicant, its officers, or any individua
owning 5 percent or nore of the applicant. This requirenent does
not apply to a director of a not-for-profit corporation or
organi zation if the director serves solely in a voluntary
capacity for the corporation or organi zation, does not regularly
take part in the day-to-day operational decisions of the
corporation or organization, receives no renuneration for his or
her services on the corporation or organi zation's board of
directors, and has no financial interest and has no famly
nmenbers with a financial interest in the corporation or
organi zation, provided that the director and the not-for-profit
corporation or organization include in the application a
statenent affirmng that the director's relationship to the

corporation satisfies the requirements of this paragraph.
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(g0 A license may not be granted to an applicant if the
applicant or managi ng enpl oyee has been found guilty of,
regardl ess of adjudication, or has entered a plea of nolo
contendere or guilty to, any offense prohibited under the |evel
2 standards for screening set forth in chapter 435, unless an
exenption fromdisqualification has been granted by the agency
as set forth in chapter 435.

Section 62. For the purpose of incorporating the anendment
to section 435.04, Florida Statutes, in references thereto,
subsection (5) of section 744.1085, Florida Statutes, is
reenacted to read:

744.1085 Regul ation of professional guardians;
application; bond required; educational requirenents. --

(5) As required in s. 744.3135, each professional guardian
shall allow a | evel 2 background screening of the guardian and
enpl oyees of the guardian in accordance with the provisions of
s. 435. 04.

Section 63. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraph (b) of subsection (2) of section 984.01, Florida
Statutes, is reenacted to read:

984.01 Purposes and intent; personnel standards and
screening. - -

(2) The Departnment of Juvenile Justice or the Departnent
of Children and Fam |y Services, as appropriate, may contract
wth the Federal Governnent, other state departnents and
agenci es, county and mnuni ci pal governnments and agencies, public

and private agencies, and private individuals and corporations
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in carrying out the purposes of, and the responsibilities
established in, this chapter.

(b) The Departnment of Juvenile Justice and the Depart nment
of Children and Fam |y Services shall require enploynent
screeni ng pursuant to chapter 435, using the |evel 2 standards
set forth in that chapter for personnel in prograns for children
or yout hs.

Section 64. For the purpose of incorporating the anendnment
to section 435.04, Florida Statutes, in references thereto,
par agraph (b) of subsection (2) of section 985.01, Florida
Statutes, is reenacted to read:

985.01 Purposes and intent; personnel standards and
screening. - -

(2) The Departnment of Juvenile Justice or the Departnent
of Children and Fami |y Services, as appropriate, nmay contract
with the Federal Governnent, other state departnents and
agenci es, county and nuni ci pal governments and agencies, public
and private agencies, and private individuals and corporations
in carrying out the purposes of, and the responsibilities
established in, this chapter.

(b) The Departnent of Juvenile Justice and the Departnent
of Children and Family Services shall require enpl oynent
screeni ng pursuant to chapter 435, using the |evel 2 standards
set forth in that chapter for personnel in progranms for children
or yout hs.

Section 65. For the purpose of incorporating the amendnent

to section 435.04, Florida Statutes, in references thereto,
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paragraphs (a) and (b) of subsection (7) of section 1002. 36,
Florida Statutes, are reenacted to read:

1002. 36 Florida School for the Deaf and the Blind.--

(7) PERSONNEL SCREEN NG --

(a) The Board of Trustees of the Florida School for the
Deaf and the Blind shall, because of the special trust or
responsi bility of enployees of the school, require all enployees
and applicants for enploynment to undergo personnel screening and
security background investigations as provided in chapter 435,
using the level 2 standards for screening set forth in that
chapter, as a condition of enploynent and conti nued enpl oynent.
The cost of a personnel screening and security background
i nvestigation for an enpl oyee of the school shall be paid by the
school. The cost of such a screening and investigation for an
applicant for enploynent may be paid by the school.

(b) As a prerequisite for initial and continuing
enpl oynent at the Florida School for the Deaf and the Blind:

1. The applicant or enployee shall subnmt to the Florida
School for the Deaf and the Blind a conplete set of fingerprints
taken by an authorized | aw enforcenent agency or an enpl oyee of
the Florida School for the Deaf and the Blind who is trained to
take fingerprints. The Florida School for the Deaf and the Blind
shall submt the fingerprints to the Departnent of Law
Enf orcenent for state processing and the Federal Bureau of
| nvestigation for federal processing.

2.a. The applicant or enployee shall attest to the m ni nmum

standards for good noral character as contained in chapter 435,
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using the level 2 standards set forth in that chapter under
penal ty of perjury.

b. New personnel shall be on a probationary status pending
a determ nation of conpliance with such m ni nrum standards for
good noral character. This paragraph is in addition to any
probationary status provided for by Florida | aw or Florida
School for the Deaf and the Blind rules or collective bargaining
contracts.

3. The Florida School for the Deaf and the Blind shal
review the record of the applicant or enployee with respect to
the crimes contained in s. 435.04 and shall notify the applicant
or enployee of its findings. Wien disposition information is
m ssing on a crimnal record, it shall be the responsibility of
t he applicant or enployee, upon request of the Florida Schoo
for the Deaf and the Blind, to obtain and supply within 30 days
the m ssing disposition information to the Florida School for
the Deaf and the Blind. Failure to supply mssing information
wi thin 30 days or to show reasonable efforts to obtain such
information shall result in automatic disqualification of an
applicant and automatic term nation of an enpl oyee.

4. After an initial personnel screening and security
background investigation, witten notification shall be given to
the affected enpl oyee within a reasonable time prior to any
subsequent screening and investigation.

Section 66. For the purpose of incorporating the
amendnments to sections 943. 0585 and 943. 059, Florida Statutes,
in references thereto, paragraph (a) of subsection (2) and
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subsection (6) of section 943.0582, Florida Statutes, are
reenacted to read:

943.0582 Prearrest, postarrest, or teen court diversion
program expuncti on. - -

(2)(a) As used in this section, the term "expunction" has
the sanme neaning ascribed in and effect as s. 943. 0585, except
t hat :

1. The provisions of s. 943.0585(4)(a) do not apply,
except that the crimnal history record of a person whose record
i s expunged pursuant to this section shall be nade avail abl e
only to crimnal justice agencies for the purpose of determ ning
eligibility for prearrest, postarrest, or teen court diversion
prograns; when the record is sought as part of a crimna
i nvestigation; or when the subject of the record is a candidate
for enploynent with a crimnal justice agency. For all other
pur poses, a person whose record is expunged under this section
may |lawfully deny or fail to acknow edge the arrest and the
charge covered by the expunged record.

2. Records maintained by |Iocal crimnal justice agencies
in the county in which the arrest occurred that are eligible for
expunction pursuant to this section shall be sealed as the term
is used in s. 943.059.

(6) Expunction or sealing granted under this section does
not prevent the m nor who receives such relief frompetitioning
for the expunction or sealing of a later crimnal history record
as provided for in ss. 943.0585 and 943.059, if the mnor is
ot herwi se eligi ble under those sections.
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Section 67. For the purpose of incorporating the anmendnent
to section 943.059, Florida Statutes, in references thereto,
subsections (7), (8), and (9) of section 943.053, Florida
Statutes, are reenacted to read:

943.053 Dissem nation of crimnal justice information;
fees. --

(7) Notw thstanding the provisions of s. 943.0525, and any
user agreenents adopted pursuant thereto, and notw t hstandi ng
the confidentiality of sealed records as provided for in s.

943. 059, the sheriff of any county that has contracted with a
private entity to operate a county detention facility pursuant
to the provisions of s. 951.062 shall provide that private
entity, in a tinely manner, copies of the Florida crimna

hi story records for its inmtes. The sheriff may assess a charge
for the Florida crimnal history records pursuant to the

provi sions of chapter 119. Seal ed records received by the
private entity under this section remain confidential and exenpt
fromthe provisions of s. 119.07(1).

(8) Notwi thstanding the provisions of s. 943. 0525, and any
user agreenents adopted pursuant thereto, and notw t hstandi ng
the confidentiality of sealed records as provided for in s.

943. 059, the Departnent of Corrections shall provide, in a
timely manner, copies of the Florida crimnal history records
for inmates housed in a private state correctional facility to
the private entity under contract to operate the facility
pursuant to the provisions of s. 944.105 or s. 957.03. The
departnment may assess a charge for the Florida crimnal history

records pursuant to the provisions of chapter 119. Seal ed
Page 139 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

records received by the private entity under this section remain
confidential and exenpt fromthe provisions of s. 119.07(1).

(9) Notwithstanding the provisions of s. 943. 0525 and any
user agreenents adopted pursuant thereto, and notw t hstandi ng
the confidentiality of sealed records as provided for in s.

943. 059, the Departnent of Juvenile Justice or any other state
or local crimnal justice agency nay provi de copies of the
Florida crimnal history records for juvenile offenders
currently or fornmerly detained or housed in a contracted
juvenil e assessnment center or detention facility or serviced in
a contracted treatnent program and for enpl oyees or other

i ndi vidual s who will have access to these facilities, only to
the entity under direct contract with the Departnent of Juvenile
Justice to operate these facilities or prograns pursuant to the
provi sions of s. 985.411. The crimnal justice agency providing
such data may assess a charge for the Florida crimnal history
records pursuant to the provisions of chapter 119. Seal ed
records received by the private entity under this section renain
confidential and exenpt fromthe provisions of s. 119.07(1).

I nformati on provided under this section shall be used only for
the crimnal justice purpose for which it was requested and may
not be further dissem nated.

Section 68. The creation of sections 393. 135, 394.4593,
and 916. 1075, Florida Statutes, by this act shall apply to

of fenses committed on or after the effective date of this act.

Section 69. Paragraph (b) of subsection (4) of section

20.19, Florida Statutes, is anended to read:
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20.19 Departnent of Children and Fam |y Services. --There
is created a Departnent of Children and Fam |y Services.

(4) PROGRAM OFFI CES AND SUPPORT OFFI CES. - -

(b) The follow ng programoffices are established:

1. Adult Services.
Child Care Services.
Donesti c Vi ol ence Develeoprental—bisabi-ties.

Econom ¢ Sel f - Suf ficiency Services.

Fam |y Safety.
Mental Heal t h.

Ref ugee Servi ces.

® N O oA e N

Subst ance Abuse.

Section 70. Section 20.197, Florida Statutes, is created
to read:

20.197 Agency for Persons with Disabilities.--There is

created the Agency for Persons with Disabilities, housed within

the Departnent of Children and Famly Services for

adm ni strative purposes only. The agency shall be a separate

budget entity not subject to control, supervision, or direction

by the Departnent of Children and Fanm |y Services in any nanner,

including, but not limted to, personnel, purchasing,

transactions involving real or personal property, and budgetary

matters.

(1) The director of the agency shall be the agency head

for all purposes and shall be appointed by the Governor and

serve at the pleasure of the Governor. The director shal

adm nister the affairs of the agency and establish

adm nistrative units as needed and may, within avail abl e
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resources, enploy assistants, professional staff, and ot her

enpl oyees as necessary to di scharge the powers and duties of the

agency.
(2) The agency shall be responsible for the provision of

all services provided to persons with devel opnental disabilities

pursuant to chapter 393, including the operation of all state

institutional progranms and the progranmati ¢ managenent of

Medi cai d wai vers established to provide services to persons with

devel opnental disabilities.

(3) The agency shall engage in such other adm nistrative

activities as are deened necessary to effectively and

efficiently address the needs of the agency's clients.

(4) The agency shall enter into an interagency agreenent

that delineates the responsibilities of the Agency for Health

Care Administration for the foll ow ng:

(a) The terns, and execution of contracts with Medicaid

provi ders for the provision of services provided through

Medi caid, including federally approved wai ver prograns.

(b) The billing, paynent, and reconciliation of clains for

Medi cai d services rei nbursed by the agency.

(c) The inplenentation of utilization nanagenent neasures,

i ncluding the prior authorization of services plans and the

streanl i ning and consol i dation of waivers services, to ensure

t he cost-effective provision of needed Medi caid services and to

maxi m ze the nunber of persons with access to such services.

(d) A system of approving each client's plan of care to

ensure that the services on the plan of care are those that
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w t hout which the client would require the services of an

internmedi ate care facility for the devel opnental |y di sabl ed.
Section 71. Section 393.063, Florida Statutes, is anended
to read:

393.063 Definitions.--For the purposes of this chapter:

. i ccinl o L ,
{ndividual _ind I . | :
funetionalstatus—

(1)&2> "Agency" neans the Agency for Persons with
Di sabilities Health—Care—-Adm-histration

(2)63)> "Autisnt nmeans a pervasive, neurologically based
devel opnmental disability of extended duration which causes
severe | earning, comunication, and behavior disorders with age
of onset during infancy or childhood. Individuals with autism
exhibit inpairnment in reciprocal social interaction, inpairnent
in verbal and nonverbal comunication and imagi native ability,
and a markedly restricted repertoire of activities and
i nterests.

(3)4)> "Cerebral palsy" neans a group of disabling
synpt ons of extended duration which results fromdamge to the
devel opi ng brain that may occur before, during, or after birth
and that results in the |oss or inpairnent of control over
vol untary nmuscles. For the purposes of this definition,
cerebral pal sy does not include those synptons or inpairnents
resulting solely froma stroke.
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(465 "dient" nmeans any person determ ned eligible by

t he agency departnent for developrental services under this

chapter.
(5 66) "dient advocate" neans a friend or relative of the

client, or of the client's imrediate famly, who advocates for
the best interests of the client in any proceedi ngs under this
chapter in which the client or his or her famly has the right
or duty to participate.

(6) A "Conprehensive assessnent” neans the process whieh
s used to determine eligibility for develeprental services
under this chapter and—develop—thefamly—orindividual—support

plan. The termincludes review and-evaluationof information

(7)68)y "Conprehensive transitional education progranf
nmeans a group of jointly operating centers or units, the
col l ective purpose of which is to provide a sequential series of
educational care, training, treatnment, habilitation, and
rehabilitation services to persons who have devel opnent al

di sabi | i ti es—as—defined+n-subseetion {12y~ and who have severe

or noderate nal adapti ve behaviors. However, nothing in this

subsection shall require such cenprehensivetransitional
eduecation prograns to provide services only to persons with

devel opnent al di sabiliti es,—as—defnedin——subsection{12). All

such services shall be tenporary in nature and delivered in a

structured residential setting with the primary goal of
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i ncorporating the normalization principle to establish pernmanent
resi dence for persons with mal adaptive behaviors in facilities
not associated with the conprehensive transitional education
program The staff shall include psychol ogists and teachers
who—and—such—staff personnel shall be avail able to provide
services in each conponent center or unit of the program The
psychol ogi sts shall be individuals who are licensed in this

state and certified as behavior analysts in this state, or

certified as behavi or anal ysts pursuant to s. 393.17 iA—this
state

(a) Conprehensive transitional education prograns shal
include a m nimum of two conponent centers or units, as—defined
H—thi-s—paragraph— one of which shall be either an intensive
treat nent and educational center or a transitional training and
educational center, which provide services to persons with
mal adaptive behaviors in the foll owi ng sequential order:

1. Intensive treatnment and educational center. This
conponent is a self-contained residential unit providing
i ntensi ve psychol ogi cal and educati onal programm ng for persons
wi th severe nal adaptive behavi ors, whose behavi ors precl ude
pl acenent in a less restrictive environnent due to the threat of
danger or injury to thenselves or others.

2. Transitional training and educational center. This
conponent is a residential unit for persons with noderate

mal adapti ve behavi ors, providing concentrated psychol ogi cal and

Page 145 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

educati onal programm ng enphasizing a transition toward a | ess
restrictive environnent.

3. Community transition residence. This conmponent is a
residential center providing educational prograns and such
support services, training, and care as are needed to assi st
persons with nal adaptive behaviors to avoid regression to nore
restrictive environments while preparing themfor nore
i ndependent living. Continuous-shift staff shall be required for
this conponent.

4. Alternative living center. This conponent is a
residential unit providing an educational and famly |iving
environnment for persons with mal adaptive behaviors, in a
noderately unrestricted setting. Residential staff shall be
required for this conponent.

5. I ndependent |iving education center. This conponent is
a facility providing a famly living environnent for persons
wi th mal adaptive behaviors, in a largely unrestricted setting
whi ch i ncludes education and nonitoring appropriate to support
t he devel opment of independent living skills bythe students.

(b) Centers or units that are conponents of a
conprehensive transitional education programare subject to the
Iicense issued to the conprehensive transitional education
program and may be | ocated on either single or multiple sites.

(c) Conprehensive transitional education progranms shall
devel op i ndivi dual education plans for each person with
mal adapti ve behavi ors who recei ves services therein. Such

i ndi vi dual education plans shall be devel oped in accordance with
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the criteria specified ineluded in Pub—L—No—94-142 20 U S. C
ss. 401 et seq., and 34 C.F.R part 300.

(d) In no instance shall the total nunber of persons with
mal adapti ve behavi ors being provided services in a conprehensive
transitional education program exceed 120.

(e) This subsection shall authorize licensure for
conprehensi ve transitional education prograns which by July 1,
1989:

1. Are in actual operation; or

2. Owm a fee sinple interest in real property for which a
county or city governnent has approved zoning allow ng for the
pl acement of the facilities described in this subsection, and
have registered an intent with the departnment to operate a
conpr ehensi ve transitional education program However, nothing
shal | prohibit the assignment by such a registrant to another
entity at a different site within the state, so long as there is
conpliance with all criteria of the conprehensive transitional
education program and | ocal zoning requirenents and provi ded
t hat each residential facility within the conponent centers or
units of the program aut horized under this subparagraph shal

not exceed a capacity of 15 persons.
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(8)10) "Day habilitation facility" nmeans any

nonresidential facility which provides day habilitation

servi ces.

(9) "Day habilitation service" neans assi stance with the

acquisition, retention, or inprovenent in self-help,

soci alization, and adaptive skills which takes place in a

nonresi dential setting, separate fromthe hone or facility in

whi ch the individual resides. Day habilitati on services shal

focus on enabling the individual to attain or maintain his or

her maxi mum functional |evel and shall be coordinated with any

physi cal , occupational, or speech therapies listed in the plan

of care.

Famly Services—

(10) (22> "Devel opnental disability" neans a disorder or
syndrone that is attributable to retardation, cerebral palsy,
autism spina bifida, or Prader-WIIli syndronme and that
constitutes a substantial handi cap that can reasonably be
expected to continue indefinitely.

(11) (23) "Devel opnental disabilities serviees institution”
means a state-owned and state-operated facility, fornmerly known

as a "Sunland Center," providing for the care, habilitation, and

rehabilitation of clients with devel opnental disabilities

| dential facili hicl | des_basi o .
habilitati L .

(12) ¢35) "Direct service provider," also known as
"caregiver" in chapters 39 and 415 or "caretaker"” in provisions
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relating to enpl oynent security checks, neans a person 18 years
of age or ol der who has direct contact with individuals with

devel opnental disabilities, or has access to a client's living

areas or to a client's funds or personal property, and is not a
relati ve of such uhrelated—to—the individual s with—developrental-
i cabilities.
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(13) A~ "Domcile" nmeans the place where a client legally

resi des, which place is his or her permanent hone. Domcile my

be established as provided in s. 222.17. Domcile may not be
established in Florida by a m nor who has no parent domciled in
Fl orida, or by a mnor who has no | egal guardian domciled in
Florida, or by any alien not classified as a resident alien.

(14) (28 "Enclave" nmeans a work station in public or
private business or industry where a small group of persons with
devel opnental disabilities is enployed and receives training and
support services or follow along services anong nonhandi capped
wor ker s.

(15) (29 "Epilepsy" nmeans a chronic brain disorder of
vari ous causes which is characterized by recurrent seizures due
to excessive discharge of cerebral neurons. Wen found
concurrently with retardation, autism or cerebral palsy,
epi |l epsy is considered a secondary disability for which the
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client is eligible to receive services to aneliorate this
condi ti on pursuant acecerdihg to thepreovisiens—of this chapter.

(16) (260 "Express and infornmed consent” means consent
voluntarily given in witing with sufficient know edge and
conprehensi on of the subject matter involved to enable the
person giving consent to nmake an understandi ng and enli ght ened
deci sion wi thout any el enment of force, fraud, deceit, duress, or
ot her form of constraint or coercion.

(17) (28 "Fam |y care progrant neans the program
established in s. 393.068 anr-alternative to residential

of the client.
(18) (22> "Follow-al ong services" neans those support

servi ces which—shall—be provided to persons with devel opnent a
disabilities in all supported enploynment prograns and may

i nclude, but are not limted to, fam |y support, assistance in
nmeeting transportation and nedi cal needs, enployer intervention,
per formance eval uati on, advocacy, replacenent, retraining or
pronoti onal assistance, or other simlar support services.

(19) (23 "Foster care facility" nmeans a residential
facility which provides a famly living environnent including
supervi sion and care necessary to neet the physical, enotional,
and social needs of its residents. The capacity of such a

facility shall not be nore than three residents.
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(20) 24 "G oup honme facility" means a residentia
facility which provides a famly living environnment including
supervi sion and care necessary to nmeet the physical, enotional,
and social needs of its residents. The capacity of such a
facility shall be at |east 4 residents but not nore than 15
residents. For the purposes of this chapter, group hone
facilities shall not be considered comercial enterprises.

(21) (25 "@uardi an advocate" means a person appoi nted by
the circuit court to represent a person with devel opnenta
disabilities in any proceedi ngs brought pursuant to s. 393.12,
and excludes the use of the sane termas applied to a guardi an
advocate for nmentally ill persons in chapter 394.

(22) (26 "Habilitation" neans the process by which a
client is assisted to acquire and maintain those life skills
whi ch enable the client to cope nore effectively with the
demands of his or her condition and environnent and to raise the
| evel of his or her physical, nental, and social efficiency. It
i ncludes, but is not limted to, prograns of formal structured
education and treatnent.

(23) (21 "High-risk child" neans, for the purposes of this
chapter, a child frombirth to 5 years of age with one or nore
of the follow ng characteristics:

(a) A devel opnental delay in cognition, |anguage, or
physi cal devel opnent.

(b) A child surviving a catastrophic infectious or
traumatic illness known to be associated with devel opnent al

del ay, when funds are specifically appropriated.
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(c) Achild wwth a parent or guardian with devel opnenta

di sabilities whois—developrentally—disabled—and who requires

assistance in nmeeting the child' s devel opnental needs.

(d) A child who has a physical or genetic anomaly
associ ated with devel opnental disability.
(24) 28 "Internediate care facility for the

devel opnental | y di sabl ed” or "I CF/ DD' nmeans a residentia

facility licensed and certified pursuant to part Xl of chapter

chents—

(25) (29 "Job coach" neans a person who provides
enpl oynent-related training at a work site to individuals with
devel opnental disabilities.

(26) (36 "Medical/dental services" means those services
whi ch are provided or ordered for a client by a person |icensed
pursuant to the provisions of chapter 458, chapter 459, or
chapter 466. Such services may include, but are not limted to,
prescription drugs, specialized therapies, nursing supervision,
hospitalization, dietary services, prosthetic devices, surgery,
speci al i zed equi pment and supplies, adaptive equi prent, and
other services as required to prevent or alleviate a nedical or
dent al condition.

(27) 3 "Mobile work crew' neans a group of workers
enpl oyed by an agency that provides services outside the agency,

usual | y under service contracts.
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(28) 32> "Normalization principle" neans the principle of
letting the client obtain an existence as close to the normal as
possi bl e, making available to the client patterns and conditions
of everyday |ife which are as close as possible to the norm and
patterns of the mainstream of society.

(29) £33y "Personal services" include, but are not |imted
to, such services as: individual assistance with or supervision
of essential activities of daily living for self-care, including
anbul ati on, bathing, dressing, eating, groomng, and toileting,
and other simlar services that whieh the agency departrent nmay
define by rule. "Personal services" shall not be construed to
mean the provision of nedical, nursing, dental, or nental health
services by the staff of a facility, except as provided in this
chapter. In addition, an energency response device installed in
the apartnment or living area of a resident shall not be
classified as a personal service.

(30) (34 "Prader-WIIi syndrone"” neans an inherited
condition typified by neonatal hypotonia with failure to thrive,
hyper phagi a or an excessive drive to eat which |eads to obesity
usually at 18 to 36 nonths of age, mld to noderate retardation,
hypogonadi sm short stature, mld facial dysnorphism and a
characteristic neurobehavior.

(31) (350 "Reassessnent" means a process which periodically
devel ops, through annual review and revision of a client's
fam ly or individual support plan, a know edgeabl e statenent of

current needs and past devel opnent for each client.
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(32) (3 "Relative" neans an individual who is connected
by affinity or consanguinity to the client and who is 18 years

of age or nore.

(33) (38 "Resident" nmeans any person who is
devel opnental |y disabled residing at a residential facility in
the state, whether or not such person is a client of the agency
department.

(34) (39> "Residential facility" means a facility providing
room and board and personal care for persons with devel opnenta
di sabilities.

(35) "Residential habilitation" neans assi stance provided

wth acquisition, retention, or inprovenent in skills related to

activities of daily living, such as personal groonm ng and

cl eanl i ness, bednaki ng and househol d chores, eating and the

preparation of food, and the social and adaptive skills

necessary to enable the individual to reside in a

noni nstitutional setting.
(36) £46) "Residential habilitation center" neans a

community residential facility that provides residential

habilitation. eperated -primarily for the diagnosis—treatment—
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. hel |  d hoh I .

funeti-oni-ng—capabiities— The capacity of such a facility shal
not be fewer less than nine residents. After October 1, 1989, no

new residential habilitation centers shall be |icensed and the
I icensed capacity shall not be increased for any existing
residential habilitation center.

(37) 4 "Respite service" neans appropriate, short-term
tenporary care that is provided to a person with devel opnent a
disabilities to neet the planned or energency needs of the
per son wi-th—developrental—disabilities or the famly or other
direct service provider.

(38) (42 "Retardation" means significantly subaverage
general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the period
from conception to age 18. "Significantly subaverage general

intellectual functioning," for the purpose of this definition,
means performance which is two or nore standard devi ations from
the nean score on a standardized intelligence test specified in
the rules of the agency departwent. "Adaptive behavior," for

t he purpose of this definition, nmeans the effectiveness or
degree with which an individual neets the standards of persona

i ndependence and social responsibility expected of his or her

age, cultural group, and conmunity.
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(39) 44y "Severe self-injurious behavior" neans any

chronic behavior that results in injury to the person's own

body, which includes, but is not limted to, self-hitting, head
bangi ng, self-biting, scratching, and the ingestion of harnfu
or potentially harnful nutritive or nonnutritive substances.

(40) (45 "Specialized therapies" nmeans those treatnents or
activities prescribed by and provided by an appropriately
trained, licensed, or certified professional or staff person and
may i nclude, but are not Iimted to, physical therapy, speech
therapy, respiratory therapy, occupational therapy, behavior
t her apy, physical nmanagenent services, and rel ated specialized
equi pnent and suppli es.

(41) (46 "Spina bifida" neans, for purposes of this
chapter, a person with a nedical diagnosis of spina bifida
cystica or nyel oneni ngocel e.

(42) (44 "Support coordinator” neans a person who is

desi gnated by the agency departrent to assist individuals and
Page 157 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

famlies in identifying their desi+ress capacities, needs, and
resources, as well as finding and gaining access to necessary
supports and services; coordinating the delivery of supports and
servi ces; advocating on behalf of the individual and famly;
mai ntai ning rel evant records; and nonitoring and eval uating the
delivery of supports and services to determ ne the extent to
whi ch they neet the needs and expectations identified by the
i ndividual, famly, and others who participated in the
devel opment of the support plan.

(43) (48 "Supported enpl oyee" neans a person whese
I | | dicabili I e Ly | i I ﬁ
Hategrat-ed—ecommuni-ty-based—enployrent—and who requires and
recei ves supported enpl oynent engeing—support—or—follow-along

services in order to maintain conmunity-based enpl oynent.

(44) (49 "Supported enpl oynment” neans enpl oynent | ocated
or provided in a nornmal enploynent setting which provides at
| east 20 hours enpl oynent per week in an integrated work
setting, with earnings paid on a commensurate wage basis, and
for which continued support is er+feolHow-along—services—are
needed for eentinuing j ob nmai nt enance.

(45) 56> "Supported living" neans a category of
i ndi vidually determ ned services designed and coordi nated in
such a manner as to provide assistance to adult clients who
requi re ongoi ng supports to live as independently as possible in
their own honmes, to be integrated into the conmunity, and to
participate in comunity life to the fullest extent possible.

(46) (58 "Training" nmeans a planned approach to assisting
a client to attain or maintain his or her maxi mum potential and
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i ncl udes services ranging fromsensory stinmulation to
instruction in skills for independent |iving and enpl oynent.

(47) 520 "Treatnent" nmeans the prevention, anelioration,
or cure of a client's physical and nental disabilities or
ill nesses.

Section 72. Subsections (1), (3), (4), and (5) of section
393.064, Florida Statutes, are anended to read:

393.064 Prevention. --

(1) The agency Bepartrent—of—Children—andFamty—Services
shall give priority to the devel opnent, planning, and
i npl enent ation of prograns which have the potential to prevent,

correct, cure, or reduce the severity of devel opnental

disabilities. The agency departrment shall direct an interagency
Fhaterdepartwental- and interprogrameffort for the continued

devel opnent of a prevention plan and program The agency
departrent shall identify, through denonstration projects,
t hrough departrental program eval uation, and through nonitoring

of prograns and projects conducted outside of the agency

departrent, any nedical, social, econom c, or educational

met hods, techni ques, or procedures that whieh have the potenti al
to effectively aneliorate, correct, or cure devel opnent al
disabilities. The program departwent shall determ ne the costs
and benefits that woul d be associated with such prevention
efforts and shall inplement, or recomend the inplenentation of,

t hose net hods, techni ques, or procedures which are found likely

to be cost-beneficial. Fhedepartwent—initstegistativebudget
hall id T i o I .
prograis—
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(3) Oher agencies of state governnent shall cooperate
with and assist the agency departrent, within avail able
resources, in inplenmenting programs which have the potential to
prevent, or reduce the severity of, devel opnental disabilities
and shall consider the findings and reconmendati ons of the
agency department in devel opi ng and i npl enenti ng agency prograns
and formul ati ng agency budget requests.

(4) There is created at the devel opnental services
institution in Gainesville a research and education unit. Such
unit shall be nanmed the Raynond C. Philips Research and
Education Unit. The functions of such unit shall include:

(a) Research into the etiology of devel opnental
disabilities.

(b) Ensuring that new know edge is rapidly di ssem nated
t hr oughout the devel opnental services programof the agency
Departnent—of Children—and Famly -Services.

(c) D agnosis of unusual conditions and syndrones
associ ated with devel opnental disabilities in clients identified
t hr oughout the devel opnental services prograns.

(d) Evaluation of famlies of clients with devel opnenta
disabilities of genetic origin in order to provide themwth
genetic counseling ainmed at preventing the recurrence of the
di sorder in other fam |y nenbers.

(e) Ensuring that health professionals in the
devel opnental services institution at Gainesville have access to
information systens that wll allow themto remain updated on
newer know edge and naintain their postgraduate education
st andar ds.
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(f) Enhancing staff training for professionals throughout
t he agency departwent in the areas of genetics and devel opnenta
disabilities.

(5) The agency Bepartrent—of—Children—andFamty—Services
shall have the authority, within available resources, to
contract for the supervision and nanagenent of the Raynond C.
Phil i ps Research and Education Unit, and such contract shal
i ncl ude specific program objectives.

Section 73. Section 393.0655, Florida Statutes, is anended
to read:

393. 0655 Screening of direct service providers.--

(1) M N MJM STANDARLS. - - The agency departrent shal |
require level 2 enploynent screening pursuant to chapter 435

. he | lards : : i I
chapter+ for direct service providers who are unrelated to their

clients, including support coordi nators, and managers and

supervisors of residential facilities or conprehensive

transitional education prograns |icensed under s. 393.967 and

any ot her person, including volunteers, who provide care or

servi ces, who have access to a client's |living areas, or who

have access to a client's funds or personal property. Background

screeni ng shall include enpl oynment history checks as provided in

s. 435.03(1) and local crimnal records checks through | ocal |aw

enf orcenent agenci es.

(a) A volunteer who assists on an intermttent basis for

| ess than 40 hours per nonth does not have to be screened, if

the volunteer is under the direct and constant supervision of

persons who neet the screening requirenents of this section.
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(b) Licensed physicians, nurses, or other professionals

i censed and regul ated by the Departnent of Health are not

subj ect to background screening pursuant to this section if they

are providing a service that is within their scope of |licensed

practice.
(c) A person selected by the famly or the individual with

devel opnental disabilities and paid by the famly or the

i ndi vidual to provide supports or services is not required to

have a background screeni ng under this section.

(d) Persons residing with the direct services provider,

including fam |y nenbers, are subject to background screening;

however, such persons who are 12 to 18 years of age shall be

screened for delinquency records only.
(2) EXEMPTI ONS FROM DI SQUALI FI CATI ON. - - The agency
departrent may grant exenptions fromdisqualification from

working with children or adults with devel opnental disabilities
the—developrentally—disabled as provided in s. 435.07.

(3) PAYMENT FOR PROCESSI NG OF FI NGERPRI NTS AND STATE
CRI M NAL RECORDS CHECKS. --The costs of processing fingerprints

and the state crimnal records checks shall be borne by the

enpl oyer or by the enpl oyee or individual who is being screened.

(4) EXCLUSI ON FROM OANI NG, OPERATI NG OR BEI NG EMPLOYED BY
A DI RECT SERVI CE PROVI DER RESI DENTI AL FACI LI TY; HEARI NGS
PROVI DED. - -

(a) The agency departwent shall deny, suspend, term nate,
or revoke a license, certification, rate agreenent, purchase
order, or contract, or pursue other renedies provided in s.
393.0673, s. 393.0675, or s. 393.0678 in addition to or in lieu
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of denial, suspension, term nation, or revocation for failure to
conply with this section

(b) When the agency department has reasonabl e cause to
bel i eve that grounds for denial or term nation of enploynent
exist, it shall notify, in witing, the enployer and the direct
service provider affected, stating the specific record which
i ndi cates nonconpliance with the standards in this section.

(c) The procedures established for hearing under chapter
120 shall be available to the enployer and the direct service
provider in order to present evidence relating either to the
accuracy of the basis of exclusion or to the denial of an
exenption from di squalification

(d) Refusal on the part of an enployer to dismss a direct
service provider who has been found to be in nonconpliance with
standards of this section shall result in automatic denial,
term nation, or revocation of the license, certification, rate
agreenent, purchase order, or contract, in addition to any other
remedi es pursued by the agency departrent.

Section 74. Section 393.066, Florida Statutes, is anmended
to read:

393.066 Comunity services and treatnent for persons who
are devel opnental Iy disabled.--

(1) The agency Bepartment—ofl—Chitdren—andFamty Services
shal I plan, devel op, organize, and inplenent its prograns of
services and treatnent for persons who are devel opnental ly

di sabl ed alongdistricttines— The goal—of such prograns—shall

be to allowclients to |live as independently as possible in
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their own honmes or communities and to achi eve productive |lives
as close to normal as possible.

L " f : g al : : hicl
the—elent—tives— Al elenents of comrunity-based services

shal | be nmade avail abl e, h—each—serviece—dist+iet and
eligibility for these services shall be consistent across the
state distr+ets. In addition, all purchased services shall be
approved by the agency eist+riet.

(2)3> Al services needed shall be purchased instead of

provided directly by the agency departrent, when such
arrangenent is nore cost-efficient than having those services

provi ded directly bythe-departrent.
(3)4)> Community-based services that are nedically

necessary to prevent institutionalization shall, to the extent

of avail abl e resources, include:

(a) Day habilitation services, including devel opnental

trai ning services.
(b) Famly care services.
(c) Q@uardian advocate referral services.

(d) Medical/dental services, except that nedical services

shall not be provided to clients with spina bifida except as

specifically appropriated by the Legi sl ature

(e) Parent training.
(f) Recreation.
(g) Residential services.

(h) Respite services.
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(i) Social services.

(j) Specialized therapies.

(k) Supported enpl oynent, including enclave, job coach,
nobil e work crew, and followal ong services.

(1) Supported living.

(m Training, including behavioral progranm ng.

(n) Transportation.

(o) Oher habilitative and rehabilitative services as

needed.

| their famlies.
(4)6) The agency departwent shall utilize the services of

private businesses, not-for-profit organizations, and units of

| ocal government whenever such services are nore cost-efficient

t han such services provided directly by the departnent,

i ncl udi ng arrangenents for provision of residential facilities.
(5)H In order to inprove the potential for utilization

of nore cost-effective, conmunity-based residential facilities,
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t he agency departnent shall pronote the statew de devel opnent of

day habilitation services for clients who live with a direct

service provider in a comunity-based residential facility and
who do not require 24-hour-a-day care in a hospital or other
health care institution, but who may, in the absence of day

habilitation services, require adm ssion to a devel opnent al

disabilities services institution. Each day service facility

shal |l provide a protective physical environnent for clients,

ensure that direct service providers neet the m ni num screeni ng

st andar ds fer—goodroral—echaracter as required eontained in s.

393. 0655, neke available to all day habilitation service

participants at | east one neal on each day of operation, provide
facilities to enable participants to obtain needed rest while
attending the program as appropriate, and provide social and
educational activities designed to stinulate interest and
provi de socialization skills.

(6) To pronote independence and productivity, the agency

shal | provide supports and services, within avail abl e resources,

to assist clients enrolled in Medicaid wai vers who choose to

pursue gai nful enpl oynent.

(7)6£8) For the purpose of maki ng needed conmunity-based
residential facilities available at the | east possible cost to
the state, the agency department is authorized to |ease
privately owned residential facilities under |ong-termrental
agreenents, if such rental agreenents are projected to be |ess

costly to the state over the useful life of the facility than

state purchase or state construction of such a facility. ta
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Land hich the d holds_t he| | . :
 dontial facili : bich the d | T
I I i ed i thi | o,

(8)9) The agency departwent may adopt rules to ensure
conpliance with federal laws or regulations that apply to

servi ces provided pursuant to this section.

Section 75. Section 393.0661, Florida Statutes, is anended
to read:

393. 0661 Hone and conmunity-based services delivery
system conprehensive redesign.--The Legislature finds that the
home and communi ty-based services delivery systemfor persons
wi th devel opnental disabilities and the availability of
appropriated funds are two of the critical elenments in making
services available. Therefore, it is the intent of the
Legi slature that the Agency for Persons with Disabilities

Departrent—of—Chi-l-dren—and—Famly—Services shall devel op and

i npl ement a conprehensi ve redesign of the system

(1) The redesign of the honme and conmunity-based services

systemshall include, at a mnimum all actions necessary to
achi eve an appropriate rate structure, client choice within a
speci fied service package, appropriate assessnent strategies, an
efficient billing process that contains reconciliation and

noni tori ng conponents, a redefined role for support coordinators
t hat avoids potential conflicts of interest, and ensures that
fam ly/client budgets are linked to | evels of need. Prierteothe
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(a) H+hAno—-event—may The agency shall use departient seleet

an assessnent instrunment wi-thout—appropriate—evidence that i s
wiHHH—be reliable and valid. Onrece—such—evidence-has—been

obtainedi—however— The agency may contract wth departrent—shall

I . he f il : .  t I I
| I lovi L el -

. I ot i caid : . L : : an
external vendor or—thedepartrent may use support coordi nators
to conplete client fer—the assessnents if it devel ops sufficient
saf eguards and training to ensure ongoi ng s+grificantly—inprove
the inter-rater reliability eft—thesupport—coordinators

i i , I .

(b) The agency, with the concurrence of the Agency for

Health Care Adm nistration, may contract for the deterni nation

of nedi cal necessity and establishment of individual budgets.

(2) A provider of services rendered to persons with

devel opnental disabilities pursuant to a federally-approved

wai ver shall be reinbursed according to a rate nethodol ogy based

upon an analysis of the expenditure history and prospective

costs of providers participating in the waiver program or under
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any ot her net hodol ogy devel oped by the Agency for Health Care

Adm nistration, in consultation with the Agency for Persons with

Disabilities, and approved by the Federal Governnent in

accordance with the wai ver

(3) Pending the adoption of rate nethodol ogi es pursuant to

non- energency rul enmaki ng under s. 120.54, the Agency for Health

Care Administration may, at any tine, adopt energency rul es

under s. 120.54(4) in order to conply with subsection (4). In

adopti ng such energency rul es, the agency need not nake the

findings required by s. 120.54(4)(a), and such rules shall be

exenpt fromtine limtations provided in s. 120.54(4)(c) and

shall remain in effect until replaced by another energency rule

or the non-energency adoption of the rate nethodol ogy.

(4) Nothing in this section or in any adnm nistrative rule

shal |l be construed to prevent or |limt the Agency for Health

Care Admi nistration, in consultation with the Agency for Persons

with Disabilities, fromadjusting fees, reinbursenent rates,

| engt hs of stay, nunber of visits, or nunber of services, or

fromlimting enroll nent, or maki ng any ot her adjustnent

necessary to conply with the availability of noneys and any

limtations or directions provided for in the General

Appropriations Act. If at any tine, based upon an analysis by

the Agency for Health Care Adnministration in consultation with

the Agency for Persons with Disabilities, the cost of hone and

communi ty- based wai ver services are expected to exceed the

appropri ated anmobunt, the Agency for Health Care Adm nistration

may i npl enment any adjustnment, including provider rate

Page 169 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

reductions, within 30 days in order to remain within the

appropri ation.
Section 76. Section 393.068, Florida Statutes, is anended
to read:

393.068 Fam |y care program- -

(1) The famly care programis established for the purpose
of providing services and support to famlies and individuals
wi th devel opnental disabilities in order to maintain the
i ndi vidual in the honme environnment and avoid costly out - of -hone
residential placenent. Fhetlegislaturerecognizes—the

. ¢ £ omil . he| :
deinstitutionalzation— Services and support available to

famlies and individuals with devel opnental disabilities shal
enphasi ze community living and enable individuals wth
devel opnmental disabilities to enjoy typical lifestyles. Suppert

di-sabled— One way to acconplish this is to recogni ze that

famlies are the greatest resource available to individuals who
have devel opnental disabilities and that—famties nust be
supported in their role as primary care givers.

(2) Services and support authorized under this program
shall, to the extent of available resources, include the
services listed under s. 393.066{(4)» and, in addition, shal

i nclude, but not be limted to:

(a) Attendant care.
(b) Barrier-free nodifications to the hone.

(c) Hone visitation by agency workers.
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(d) In-honme subsidies.

(e) Lowinterest |oans.

g—Respite care—

(f)éh Modifications for vehicles used to transport the
i ndividual with a devel opnental disability.

(g) Facilitated communication.

(h)& Famly counseling.

(i)&k- Equi pment and supplies.

(j)€H Sel f-advocacy training.

(k)9 Roommate services.

(1)) Integrated community activities.

(m{e) Energency services.

(n)&p)y Support coordi nation.
(o) Supported enpl oynent.

(p)e O her support services as identified by the famly

or individual.

(3) Wen it is determ ned by the agency departnent to be
nmore cost-effective and in the best interest of the client to
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mai ntain such client in the hone of a direct service provider,
the parent or guardian of the client or, if conpetent, the
client may enroll the client in the famly care program The
direct service provider of a client enrolled in the famly care
program shall be rei nmbursed according to a rate schedul e set by
t he agency department. In-hone subsidies cited in
par agraph(1) (d) shall be provided according to s. 393. 0695 and
are not subject to any other paynment nethod or rate schedul e
provided for in this section.

(4) Al existing community resources available to the
client shall be utilized to support program objectives.
Addi tional services may be incorporated into the program as
appropriate and to the extent that resources are avail able. The

agency departrent- is authorized to accept gifts and grants in
order to carry out the program

(5) The agency department may contract for the provision
of any portion of the services required by the program except
for in-hone subsidies cited in paragraph (2)(d) Hd)y, which
shal | be provided pursuant to s. 393.0695. O herw se, purchase
of service contracts shall be used whenever the services so
provi ded are nore cost-efficient than those provided by the
agency departrent.

(6) Wen possible, services shall be obtained under the
"Fl ori da Conprehensi ve Annual Services ProgramPlan under Title
XX of the Social Security Act" and the "Florida Plan for Medi cal
Assi stance under Title XIX of the Social Security Act."

(7) To provide a range of personal services for the

client, the use of volunteers shall be maxim zed. The agency
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departrent shall assure appropriate insurance coverage to

protect volunteers frompersonal liability while acting within

the scope of their volunteer assignnments under the program

establi-shed—

Section 77. Subsections (1) and (3) of section 393. 0695,
Florida Statutes, are amended to read:

393. 0695 Provision of in-hone subsidies.--

(1) The agency may pay departrent—shall—develop—byOctober
1—1991—aplanfoer—paytng i n-hone subsidies to clients enrolled

inthe famly care program or supported living when it is

determned to be nore cost-effective and in the best interest of
the client to provide a cash supplenent to the client's incone
to enable the client to remain in the famly home or the
client's own hone. Paynents may be nmade to the parent or
guardi an of the client or, if the client is conpetent, directly
to the client.

(3) In-honme subsidies nust be based on an individua

determ nati on of need and nust not exceed maxi mum anounts set by

t he agency departnent and reassessed by the agency annually
department—guarterlby.
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Section 78. Subsection (1), paragraph (a) of subsection
(2), paragraph (a) of subsection(4), paragraphs (a), (d), and
(h) of subsection (5), paragraph (a) of subsection (6),
par agr aphs (d) and (e) of subsection (8), and subsection (13) of
section 393.11, Florida Statutes, are anended to read:

393.11 Involuntary adm ssion to residential services.--

(1) JURI SDI CTION. --Wen a person is nentally retarded and
requi res involuntary adm ssion to residential services provided
by the agency developrental—services—program-of—the Departrent
of—Chi-l-dren—and—Famty—Services, the circuit court of the county
in which the person resides shall have jurisdiction to conduct a
hearing and enter an order involuntarily admtting the person in
order that the person may receive the care, treatnent,
habilitation, and rehabilitation which the person needs. For

t he purpose of identifying nmental retardation, diagnostic

capability shall be established by ihrevery programfunction—-of
t he agency depaLLnenL—+n—Lhe—d+sLL+eL5——+nGLHd+ng——bu%—n9p

Enployrent—Security. Except as otherw se specified, the

proceedi ngs under this section shall be governed by the Florida

Rul es of Givil Procedure.

(2) PETITION --

(a) A petition for involuntary adm ssion to residenti al
services may be executed by a petitioning conmm ssion. For
proposed involuntary adm ssion to residential services arising

out of chapter 916, the petition may be filed by a petitioning
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comm ssi on, the agency department, the state attorney of the
circuit fromwhich the defendant was comrmtted, or the

def endant' s attorney.

(4) DEVELOPMENTAL SERVI CES PARTI Cl PATI ON. - -

(a) Upon receiving the petition, the court shal
i medi ately order the devel opnental services program of the
agency departrent- to exam ne the person being considered for
i nvoluntary admi ssion to residential services.

(5) EXAM NI NG COMM TTEE. - -

(a) Upon receiving the petition, the court shal
i medi atel y appoint an exam ning commnttee to exanm ne the person
bei ng considered for involuntary adm ssion to residenti al
services of the devel opnental services program of the agency
departaent.

(d) Menbers of the commttee shall not be enpl oyees of the
agency departnent or be associated with each other in practice
or in enployer-enployee relationships. Mnbers of the conmttee
shal |l not have served as nenbers of the petitioning comm ssion.
Menbers of the commttee shall not be enpl oyees of the nenbers
of the petitioning conmm ssion or be associated in practice with
menbers of the conmm ssion.

(h) The agency departwent shall devel op and prescribe by
rule one or nore standard forns to be used as a guide for
menbers of the exam ning comittee.

(6) COUNSEL; GUARDI AN AD LI TEM - -

(a) The person with nental retardation shall be
represented by counsel at all stages of the judicial proceeding.

In the event the person is indigent and cannot afford counsel,
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the court shall appoint a public defender not |ess than 20
wor ki ng days before the schedul ed hearing. The person's counsel
shall have full access to the records of the service provider
and the agency departrent. In all cases, the attorney shal
represent the rights and legal interests of the person with
mental retardation, regardless of who nay initiate the
proceedi ngs or pay the attorney's fee.

(8) ORDER. - -

(d) If an order of involuntary adm ssion to residenti al
services provided by the devel opnental services program of the

agency departrent- is entered by the court, a copy of the witten
order shall be served upon the person, the person's counsel, the

agency department, and the state attorney and the person's
defense counsel, if applicable. The order of involuntary

adm ssion sent to the agency departrwent shall al so be
acconpani ed by a copy of the exam ning commttee's report and
other reports contained in the court file.

(e) Upon receiving the order, the agency departrent shall
W thin 45 days, provide the court with a copy of the person's
fam ly or individual support plan and copies of all exam nations
and evaluations, outlining the treatnment and rehabilitative
prograns. The agency departrent shall docunent that the person
has been placed in the nost appropriate, |east restrictive and
cost - beneficial residential facility. A copy of the famly or
i ndi vi dual support plan and ot her exam nations and eval uati ons
shall be served upon the person and the person's counsel at the

sane time the docunents are filed with the court.

Page 176 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

(13) HABEAS CORPUS. --At any tinme and w thout notice, any
person involuntarily admtted to the devel opnental services
program of the agency departrent, or the person's parent or
| egal guardian in his or her behalf, is entitled to a wit of
habeas corpus to question the cause, legality, and
appropri ateness of the person's involuntary adm ssion. Each
person, or the person's parent or |egal guardian, shall receive
specific witten notice of the right to petition for a wit of
habeas corpus at the time of his or her involuntary placenent.

Section 79. Paragraphs (a), (b), and (d) of subsection
(2), subsection (3), paragraphs(b), (g), (i), and (j) of
subsection (4), and subsection (6) of section 393.13, Florida
Statutes, are anmended to read:

393.13 Personal treatnent of persons who are
devel opnent al | y di sabl ed. --

(2) LEQ SLATI VE | NTENT. - -

(a) The Legislature finds and declares that the system of

care provi ded whichthestate provides to individuals who are

devel opnental | y di sabl ed nust be designed to neet the needs of

the clients as well as protect the integrity of their |egal and

human rights. Further—the current systemof care for persons

(b) The Legislature further finds and declares that the
design and delivery of treatnent and services to persons who are
devel opnmental | y di sabl ed should be directed by the principles of

normal i zati on and therefore shoul d:
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1. Abate the use of large institutions.

2. Continue the devel opnent of comrunity-based services
whi ch provide reasonable alternatives to institutionalization in
settings that are least restrictive to the client.

3. Provide training and education to individuals who are
devel opnental |y di sabled which will nmaximze their potential to
| ead i ndependent and productive lives and which will afford
opportunities for outward nobility frominstitutions.

4. Reduce the use of sheltered workshops and ot her

nonconpetitive enpl oynent day activities and pronote

opportunities for gainful enploynment for persons with

devel opnental disabilities who choose to seek such enpl oynent.

(d) It is the intent of the Legislature:

1. To articulate the existing |legal and human rights of
persons who are devel opnental ly di sabl ed so that they may be
exerci sed and protected. Persons with devel opnental disabilities
shall have all the rights enjoyed by citizens of the state and
the United States.

2. To provide a nechanismfor the identification,
eval uation, and treatnent of persons w th devel opnent al
disabilities.

3. To divert those individuals frominstitutiona
comm t nent who, by virtue of conprehensive assessnent, can be

placed in less costly, nore effective community environnments and

progr ans.
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i sabitities  whil : i I . he | | I
I ol : i ndividuals.

4. 5—Oncethe plan—developed-under—the provistons—ol
subparagraph-4.—s presented to-the Legislature To fund
i nprovenents in the programin accordance with the availability
of state resources and yearly priorities determ ned by the
Legi sl ature.

5.6~ To ensure that persons with devel opnent al
disabilities receive treatnment and habilitation which fosters
t he devel opnental potential of the individual.

6.4 To provide prograns for the proper habilitation and
treatnment of persons with devel opnental disabilities which shal
i nclude, but not be linmted to, conprehensive nedical/dental
care, education, recreation, specialized therapies, training,
soci al services, transportation, guardianship, famly care

prograns, day habilitation services, and habilitative and

rehabilitative services suited to the needs of the individua
regardl ess of age, degree of disability, or handi cappi ng
condition. No person with devel opnental disabilities shall be
deprived of these enunerated services by reason of inability to
pay.

7.8~ To fully effectuate the normalization principle
t hrough the establishnment of community services for persons with
devel opmental disabilities as a viable and practical alternative
to institutional care at each stage of individual life
devel opnent. If care in a residential facility becones

necessary, it shall be in the least restrictive setting.
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(3) RIGHTS OF ALL PERSONS W TH DEVELOPMENTAL
DI SABI LI TIES.--The rights described in this subsection shal
apply to all persons with devel opnental disabilities, whether or
not such persons are clients of the agency departrent.

(a) Persons with devel opnental disabilities shall have a
right to dignity, privacy, and humane care, including the right
to be free fromsexual abuse in residential facilities.

(b) Persons with devel opnental disabilities shall have the
right to religious freedomand practice. Nothing shall restrict
or infringe on a person's right to religious preference and
practi ce.

(c) Persons with devel opnental disabilities shall receive
services, within avail abl e sources, which protect the personal
liberty of the individual and which are provided in the | east
restrictive conditions necessary to achieve the purpose of
treat nent.

(d) Persons who are devel opnental |y di sabled shall have a
right to participate in an appropriate programof quality
education and training services, within avail able resources,
regardl ess of chronol ogi cal age or degree of disability. Such
persons may be provided with instruction in sex education,
marriage, and fam |y planning.

(e) Persons who are devel opnental |y di sabl ed shall have a
right to social interaction and to participate in comunity
activities.

(f) Persons who are devel opnental |y disabl ed shall have a

right to physical exercise and recreational opportunities.
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(g) Persons who are devel opnental |y di sabled shall have a
right to be free fromharm including unnecessary physical,
chem cal, or nechanical restraint, isolation, excessive
medi cati on, abuse, or neglect.

(h) Persons who are devel opnental |y di sabl ed shall have a
right to consent to or refuse treatnent, subject to the
provi sions of s. 393.12(2)(a) or chapter 744,

(i) No otherwi se qualified person shall, by reason of
havi ng a devel opmental disability, be excluded from
participation in, or be denied the benefits of, or be subject to
di scrimnation under, any programor activity which receives
public funds, and all prohibitions set forth under any other
statute shall be actionable under this statute.

(J) No otherw se qualified person shall, by reason of
havi ng a devel opnental disability, be denied the right to vote
in public elections.

(4) CLIENT RIGHTS.--For purposes of this subsection, the

term"client,” as defined in s. 393.063, shall also include any
person served in a facility licensed pursuant to s. 393. 067.

(b) Each client has the right to the possession and use of
his or her own clothing and personal effects, except in those
speci fic instances where the use of sone of these itens as
reinforcers is essential for training the client as part of an
appropriately approved behavioral program The chief
adm nistrator of the facility may take tenporary custody of such
effects when it is essential to do so for nedical or safety
reasons. Custody of such personal effects shall be pronptly

recorded in the client's record, and a receipt for such effects
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shall be immediately given to the client, if conpetent, or the
client's parent or |egal guardian.

1. Al noney belonging to a client held by the agency
departrwent shall be held in conpliance wth s. 402.17(2).

2. Al interest on noney received and held for the
personal use and benefit of a client shall be the property of
that client and shall not accrue to the general welfare of al
clients or be used to defray the cost of residential care.

I nterest so accrued shall be used or conserved for the personal
use or benefit of the individual client as provided in s.
402. 17(2) .

3. Upon the discharge or death of a client, a fina
accounting shall be made of all personal effects and noney
bel onging to the client held by the agency departwent. Al such
personal effects and noney, including interest, shall be
pronmptly turned over to the client or his or her heirs.

(g) No client shall be subjected to a treatnent programto
elimnate bizarre or unusual behaviors w thout first being
exam ned by a physician who in his or her best judgnent
determ nes that such behaviors are not organically caused.

1. Treatnent prograns involving the use of noxious or
pai nful stinmuli shall be prohibited.

2. Al alleged violations of this paragraph shall be
reported immediately to the chief adm nistrative officer of the
facility or the district adm nistrator, the agency departhent
head, and the Florida | ocal advocacy council. A thorough
i nvestigation of each incident shall be conducted and a witten

report of the finding and results of such investigation shall be
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submtted to the chief admnistrative officer of the facility or
the district admnistrator and to the agency departwent head
wi thin 24 hours of the occurrence or discovery of the incident.
3. The agency departrent shall adopt premulgate by rule a
system for the oversight of behavioral prograns. Such system
shal |l establish guidelines and procedures governing the design,
approval, inplenentation, and nonitoring of all behavioral
progranms involving clients. The systemshall ensure statew de
and local review by commttees of professionals certified as
behavi or anal ysts pursuant to s. 393.17. No behavi oral program
shal | be inplenented unl ess reviewed according to the rules
establ i shed by the agency departwent under this section.
Not hing stated in this section shall prohibit the review of
progranms by the Florida statew de or | ocal advocacy councils.
(1) dients shall have the right to be free from
unnecessary physical, chemcal, or nmechanical restraint.
Restraints shall be enployed only in energencies or to protect
the client frominmmnent injury to hinself or herself or others.
Restraints shall not be enpl oyed as punishnent, for the
conveni ence of staff, or as a substitute for a habilitative
pl an. Restraints shall inpose the | east possible restrictions
consistent wth their purpose and shall be renobved when the
energency ends. Restraints shall not cause physical injury to
the client and shall be designed to allow the greatest possible
confort.
1. Mechanical supports used in normative situations to
achi eve proper body position and bal ance shall not be considered

restraints, but shall be prescriptively designed and applied
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under the supervision of a qualified professional with concern
for principles of good body alignnment, circulation, and
al | owance for change of position.

2. Totally enclosed cribs and barred encl osures shall be
consi dered restraints.

3. Daily reports on the enploynent of physical, chem cal,
or nechanical restraints by those specialists authorized in the
use of such restraints shall be nmade to the appropriate chief
adm nistrator of the facility, and a nonthly summary of such
reports shall be relayed to the district adm nistrator and the
Florida | ocal advocacy council. The reports shall sumrarize al
such cases of restraints, the type used, the duration of usage,
and the reasons therefor. Districts shall submt districtw de
quarterly reports of these summaries to the state Devel opnent al

Disabilities Program O fice.

4. The agency departwent shall post a copy of the rules
adopt ed preorulgated under this section in each living unit of

residential facilities. A copy of the rules adopted premigated
under this section shall be given to all staff nenbers of

licensed facilities and nade a part of all preservice and
i nservice training prograns.

(j)1. Each client shall have a central record. The record
shall include data pertaining to adm ssion and such ot her
information as may be required under rules of the agency
departaent.

2. Unless waived by the client, if conpetent, or the
client's parent or |egal guardian if the client is inconpetent,

the client's central record shall be confidential and exenpt
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fromthe provisions of s. 119.07(1), and no part of it shall be
rel eased except:

a. The record may be rel eased to physicians, attorneys,
and governnent agencies having need of the record to aid the
client, as designated by the client, if conpetent, or the
client's parent or legal guardian, if the client is inconpetent.

b. The record shall be produced in response to a subpoena
or released to persons authorized by order of court, excluding
matters privileged by other provisions of |aw

c. The record or any part thereof may be disclosed to a

qualified researcher, a staff nenber of the facility, or an
enpl oyee of the agency departrent when the adm nistrator of the

facility or the director seeretary of the agency departrent
deens it necessary for the treatnment of the client, maintenance

of adequate records, conpilation of treatnent data, or
eval uation of prograns.

d. Information fromthe records nay be used for
statistical and research purposes if the information is
abstracted in such a way to protect the identity of individuals.

3. Al central records for each client in residenti al
facilities shall be kept on uniformfornms distributed by the
agency departrent. The central record shall accurately
sumari ze each client's history and present condition.

4. The client, if conpetent, or the client's parent or
| egal guardian if the client is inconpetent, shall be supplied
with a copy of the client's central record upon request.

(6) NOTICE OF RIGHTS. --Each person with devel opnent al

disabilities, if conpetent, or parent or |egal guardian of such
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person if the person is inconpetent, shall pronptly receive from
t he agency Bepartrwent—of Children—andFamty—Servieces or the
Department of Education a witten copy of this act. Each person
wi th devel opnental disabilities able to conprehend shall be
pronptly informed, in the | anguage or ot her node of
communi cati on whi ch such person understands, of the above | egal
rights of persons with devel opmental disabilities.

Section 80. Section 393.17, Florida Statutes, is anended
to read:

393.17 Behavioral prograns; certification of behavior

anal yst s—fees. -- The agency nmay recogni ze the certification of

behavi or anal ysts awarded by a nonprofit corporati on whose

mssion is to neet professional credentialing needs identified

by behavi or anal ysts, state governnents, and consuners of

behavi or anal ysis servi ces and whose work has the support of the

Associ ation for Behavior Analysis International. Fhe—departnent
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Section 81. Section 393.22, Florida Statutes, is anended
to read:

393. 22 Transferof appropriations—barriers to -services-

Fi nancial conmitment to community services prograns.--

shal ensure that whenever a nunber of persons nove from an

institution serving persons with devel opmental disabilities
which is sufficient to allow an entire residential unit within
that institution to be closed, no | ess than 80 percent of the
di rect costs of providing services to persons who had resided in
that unit shall be reallocated for conmunity services.

Section 82. Section 393.502, Florida Statutes, is anmended
to read:
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393.502 Famly care councils. --

(1) CREATION. --There shall be established and | ocated
within each service area of the agency district—of the
departrent a dist+riet famly care council

(2) MEMBERSHI P. - -

(a) Each local distret famly care council shall consi st

of at least 10 and no nore than 15 nenbers reconmmended by a
majority vote of the | ocal distriet famly care council and
appoi nted by the Governor.

(b) At least three of the nenbers of the council nust be
consunmers. One such nenber shall be a consunmer who received
developrental services within the 4 years prior to the date of
recommendati on, or the | egal guardian of such a consumer. The
remai nder of the council nenbers shall be parents, guardi ans, or
siblings of persons with devel opnmental disabilities who qualify

for developrental- services pursuant to this chapter

(c) A person who is currently serving on another board or

counci | of the agency departrent may not be appointed to a | ocal
éi-striet famly care council

(d) Enpl oyees of the agency departrwent are not eligible to
serve on a |l ocal dist+riet fam |y care council

(e) Persons related by consanguinity or affinity within
the third degree shall not serve on the sane |ocal distriet
famly care council at the sane tine.

(f) A chair for the council shall be chosen by the counci
menbers to serve for 1 year. A person may serve no nore than
four 1l-year terns as chair.

(3) TERMS; VACANCI ES. - -
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(a) Council nenbers shall be appointed for a 3-year term
except as provided in subsection (8), and nay be reappointed to
one additional term

(b) A nenber who has served two consecutive terns shal
not be eligible to serve again until 12 nonths have el apsed
since ending his or her service on the | ocal éstriet council.

(c) Upon expiration of a termor in the case of any other
vacancy, the |ocal distriet council shall, by majority vote,

recommend to the Governor for appointnment a person for each

(4) COW TTEE APPO NTMENTS. -- The chair of the |ocal
éi-striet famly care council nmay appoint persons to serve on
council commttees. Such persons may include fornmer nenbers of
the council and persons not eligible to serve on the council.

(5) TRAINING --

(a) The agency departwent, in consultation with the |ocal
éi-stret councils, shall establish a training programfor |ocal
éi-striet fam |y care council nenbers. Each |ocal area dist+riet

shal |l provide the training programwhen new persons are

appointed to the |ocal é+st++et council and at other tines as
the secretary deens necessary.

(b) The training shall assist the council nenbers to
understand the |l aws, rules, and policies applicable to their
duties and responsibilities.

(c) Al persons appointed to a |ocal éistret council nust

conplete this training within 90 days after their appointnment. A
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person who fails to neet this requirenent shall be considered to
have resigned fromthe council.

(6) MEETINGS. --Council nenbers shall serve on a voluntary
basis w thout paynent for their services but shall be reinbursed
for per diemand travel expenses as provided for in s. 112.061.
The council shall neet at |east six tines per year.

(7) PURPCSE.--The purpose of the | ocal distriet famly
care councils shall be to advise the agency departnent—andits
di-striet—advisorybeards, to develop a plan for the delivery of

devel-oprental—services famly support services within the |ocal
area distriet, and to nonitor the inplenentati on and

ef fectiveness of services and support provided under the plan.
The primary functions of the |ocal distriet famly care councils
shal | be to:

(a) Assist in providing information and outreach to
famlies.

(b) Review the effectiveness of service developrental-
services prograns and make recommendations with respect to
program i npl enment ati on.

(c) Advise the agency dist+ict—developrental—servces
adm-ni-strators wth respect to policy issues relevant to the
community and fam |y support systemin the |ocal area dist+iet.

(d) Meet and share information with other |ocal dist+iet
famly care councils.

(8) NEW COUNCI LS. --Wen a |ocal distriet famly care
council is established for the first tine in a local area
éi-striet, the Governor shall appoint the first four counci

menbers, who shall serve 3-year terns. These nenbers shal
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submt to the Governor, within 90 days after their appointnent,

recommendations for at |east six additional menbers, selected by
majority vote. Hthe Governor—does—not—act—onthe

years—

(9) FUNDI NG FINANCI AL REVI EW--The | ocal distriet famly
care council may apply for, receive, and accept grants, gifts,
donati ons, bequests, and other paynents fromany public or
private entity or person. Each | ocal éistriet council is shaH-
be subject to an annual financial review by distriet staff
assi gned by the agency éistriect—admnistrator. Each | ocal
dist+riet council shall exercise care and prudence in the
expendi ture of funds. The | ocal distriet famly care councils
shall conply with state expenditure requirenents.

Section 83. Section 408.301, Florida Statutes, is anended
to read:

408. 301 Legislative findings.--The Legislature has found
that access to quality, affordable, health care for al
Floridians is an inportant goal for the state. The Legislature
recogni zes that there are Floridians with special health care
and soci al needs which require particular attention. The people
served by the Departnment of Children and Famly Services, the

Agency for Persons with Disabilities, and the Departnent of

Heal th, and the Departnent of Elderly Affairs are exanpl es of

citizens with special needs. The Legislature further recognizes

that the Medicaid programis an intricate part of the service
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delivery systemfor the special needs citizens served-by—or

Departrent—of—Health. However, the Agency for Health Care

Adm nistration is not a service provider and does not devel op or
direct progranms for the special needs citizens served-by—or

Departrent—of—Health. Therefore, it is the intent of the

Legi slature that the Agency for Health Care Adm ni stration work
closely with the Departnment of Children and Fam |y Services, the

Agency for Persons with Disabilities, and the Departnent of

Health, and the Departnent of Elderly Affairs in devel oping

pl ans for assuring access to all Floridians in order to assure
that the needs of special citizens are net.

Section 84. Section 408.302, Florida Statutes, is anended
to read:

408. 302 I nteragency agreenent.--

(1) The Agency for Health Care Adm nistration shall enter
into an interagency agreenent with the Departnment of Children
and Fam |y Services, the Agency for Persons with Disabilities,
and the Departnent of Health, and the Departnent of Elderly

Affairs to assure coordination and cooperation in serving

speci al needs citizens. The agreenent shall include the
requi renent that the secretaries or directors seecretary of the
Departnment of Children and Fam |y Services, the Agency for

Persons with Disabilities, andthe-secretary—of the Departnent
of Health, and the Departnent of Elderly Affairs approve, prior

to adoption, any rule devel oped by the Agency for Health Care

Admi ni stration where such rule has a direct inpact on the
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m ssion of the respective state agenci es Departrnent—of—Children
and—Fam-ly - Services—and-the Departmentof Health, their
programs, or their budgets.

(2) For rules which indirectly inpact on the m ssion of
t he Departnment of Children and Fam |y Services, the Agency for
Persons with Disabilities, and the Departnent of Health, and the

Departnment of Elderly Affairs, their prograns, or their budgets,

t he concurrence of the respective secretaries or directors

the-secretary—of the Departrent—of Health on the rule is

required.

(3) For all other rules devel oped by the Agency for Health
Care Admi nistration, coordination with the Departnent of
Children and Fam |y Services, the Agency for Persons with
Di sabilities, and the Departnment of Health, and the Departnent

of Elderly Affairs is encouraged.

(4) The interagency agreenment shall al so include any ot her
provi si ons necessary to ensure a continued cooperative working
rel ati onshi p between the Agency for Health Care Admi nistration
and the Departnent of Children and Family Services, the Agency
for Persons with Disabilities, and the Departnent of Health, and
the Departnment of Elderly Affairs as each strives to neet the

needs of the citizens of Florida.

Section 85. Subsection (13) of section 409.906, Florida
Statutes, is anended to read:

409.906 Optional Medicaid services.--Subject to specific
appropriations, the agency may make paynents for services which

are optional to the state under Title XI X of the Social Security
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Act and are furni shed by Medicaid providers to recipients who
are determned to be eligible on the dates on which the services
were provided. Any optional service that is provided shall be
provi ded only when nedically necessary and in accordance with
state and federal law. Optional services rendered by providers
in nobile units to Medicaid recipients may be restricted or

prohi bited by the agency. Nothing in this section shall be
construed to prevent or |limt the agency from adjusting fees,

rei nbursenment rates, |engths of stay, nunber of visits, or
nunber of services, or making any other adjustnents necessary to
conply with the availability of noneys and any limtations or
directions provided for in the General Appropriations Act or
chapter 216. |If necessary to safeguard the state's systens of
providing services to elderly and di sabl ed persons and subj ect
to the notice and review provisions of s. 216.177, the Governor
may direct the Agency for Health Care Admnistration to anmend
the Medicaid state plan to delete the optional Medicaid service
known as "Internediate Care Facilities for the Devel opnentally
Di sabled.” Optional services may include:

(13) HOVE AND COVMUNI TY- BASED SERVI CES. -- The agency may
pay for hone-based or comunity-based services that are rendered
to a recipient in accordance wth a federally approved waiver
program The agency may limt or elimnate coverage for certain
Project—AL-DS-Care\ai-ver services, preauthorize high-cost or
highly utilized services, or make any ot her adjustnents
necessary to conply with any limtations or directions provided

for in the General Appropriations Act.
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Section 86. Sections 393.14, 393. 165, 393.166, and

393.505, Florida Statutes, are repeal ed.
Section 87. (1) Effective Cctober 1, 2004, the
devel opnmental disabilities program and the devel opnent al

services institutions in the Departnent of Children and Fam |y

Services shall be transferred to the Agency for Persons with

Disabilities by a type two transfer pursuant to s. 20.06,
Florida Statutes. Prior to that date:

(a) The Agency for Persons with Disabilities and the

Departnent of Children and Fam |y Services, in consultation with

t he Departnent of Managenent Services, shall determ ne the

nunber of positions and resources within the departnent

dedi cated to the devel opnental disabilities program whi ch shal

be transferred to the agency and will devel op an agreenent that

deli neates who within the Departnent of Children and Fam |y

Services will provide adm nistrative support to the agency.

(b) The Director of the Agency for Persons with

Disabilities, in consultation with the Secretaries of the

Departnent of Children and Fam |y Services and the Agency for

Heal th Care Adm nistration or their designees, shall prepare a

transition plan that nust address, at a mninum buil ding

| eases, infornation support systens, cash ownership and

transfer, admnistrative support functions, inventory and

transfers of equi pnent and structures, expenditure transfers,

budget authority and positions, and certifications forward. This
pl an shall be submtted by Septenber 1, 2004, to the Executive
Ofice of the Governor, the President of the Senate, and the

Speaker of the House of Representatives.
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(c) The Agency for Persons with Disabilities and the

Departnent of Children and Fam |y Services shall work with the

Agency for Health Care Adnministration to devel op a plan that

ensures that all of the necessary el ectroni c and paper- based

data of the Devel opnental Disabilities programis accessible to

t he Medicaid programand that all electronic records wll be

mgrated to a new data systemthat is conpatible with the

Fl ori da Medi cai d Managenent |nfornation System

(d) The Agency for Persons with Disabilities and the

Agency for Health Care Adm nistration shall devel op a plan for

the orderly relocation of the noncentral -office staff of the

Agency for Persons with Disabilities to the area offices of the

Agency for Health Care Adm nistration. Such plan shall include a

schedul e that takes into consideration the availability of

space, the expiration of current |eases, and the initiation of

new | eases that can acconmmpbdate the relocated staff, as well as

appropriate rei nbursenent for collocation costs, including

of fi ce space and ot her operating expenses.
(2) Effective October 1, 2004, the agency shall enter into

an i nteragency agreenent with the Departnment of Children and

Fam |y Services for the provision of the necessary day-t o-day

adm ni strative and operational needs of the agency, including,

but not limted to, personnel, purchasing, information

t echnol ogy support, |egal support, and other rel ated services.

Thi s i nteragency agreenent shall continue until the agency no

| onger requires the provision of services through such

agr eenent.
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(3) This act does not affect the validity of any judici al

or administrative proceedi ng pendi ng on Cctober 30, 2004, and

the Agency for Persons with Disabilities is substituted as a

real party in interest with respect to any proceedi ng pendi ng on

that date which involves the devel opnental services prograns of

t he Departnent of Children and Fam |y Servi ces.

Section 88. The Ofice of ProgramPolicy Analysis and

Gover nment Accountability shall identify and eval uate statew de

entities receiving state funding for the purpose of addressing

the interests of, but not directly providing services for,

persons with disabilities.

(1) The purpose of the analysis shall be to provide

information with respect to:

(a) The extent to which activities of these entities are

coor di nat ed;

(b) The simlarities and differences in the organi zati onal

m ssions of these entities; and

(c) The anmpbunt of state funds provided to these entities

for the purpose of addressing the interests of persons with

disabilities, the uses of these funds, and whether they

duplicate the efforts of other private or federally funded

entities.

(2) The report shall be conpleted and provided to the

Governor and Legi sl ature by Decenber 2005.
Section 89. Subsection (1) of section 92.53, Florida

Statutes, is anended to read:

92.53 Videotaping of testinmony of victimor wtness under

age 16 or person with nental retardation.--
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(1) On notion and hearing in canera and a finding that
there is a substantial likelihood that a victimor w tness who
is under the age of 16 or who is a person with nental
retardation as defined in s. 393.063(42- woul d suffer at |east
noder ate enotional or nental harm due to the presence of the
defendant if the child or person with nental retardation is
required to testify in open court, or that such victimor
Wi tness is otherwi se unavail able as defined in s. 90.804(1), the
trial court may order the videotaping of the testinony of the
victimor witness in a case, whether civil or crimnal in
nature, in which videotaped testinony is to be utilized at trial
inlieu of trial testinony in open court.

Section 90. Subsections (1), (2), and (3), paragraph (i)
of subsection (4), and subsections (5), (8), (9), (10), (11),
(12), (13), (14), and (17) of 393.067, Florida Statutes, are
anmended to read:

393. 067 Licensure of residential facilities and
conprehensi ve transitional education prograns.--

(1) The agency departwent shall provide through its
licensing authority a system of provider qualifications,
standards, training criteria for neeting standards, and
nmonitoring for residential facilities and conprehensive
transiti onal education prograns.

(2) The agency departwent shall conduct inspections and
reviews of residential facilities and conprehensive transitional
education prograns annually.

(3) An application for a license for a residential

facility or a conprehensive transitional education program shal
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be made to the agency DPepartwent—of Children—andFamly—Services
on a formfurnished by it and shall be acconpani ed by the
appropriate license fee.

(4) The application shall be under oath and shall contain
the foll ow ng:

(i) Such other information as the agency departrent
determ nes is necessary to carry out the provisions of this
chapter.

(5) The applicant shall submt evidence which establishes
t he good noral character of the nmanager or supervisor of the
facility or program and the direct service providers in the
facility or programand its conponent centers or units. A
license may be issued if all the screening materials have been
timely subm tted; however, a license may not be issued or
renewed if any of the direct service providers have failed the
screening required by s. 393. 0655.

(a)l. A licensed residential facility or conprehensive
transitional education program which applies for renewal of its
license shall submt to the agency departrent a |ist of direct
service providers who have worked on a continuous basis at the
applicant facility or program since submtting fingerprints to
the agency or the Departnent of Children and Famly Services,

identifying those direct service providers for whoma witten
assurance of conpliance was provided by the agency or departnment
and identifying those direct service providers who have recently
begun working at the facility or programand are awaiting the
results of the required fingerprint check along with the date of

t he subm ssion of those fingerprints for processing. The agency
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departrent shall by rule determ ne the frequency of requests to
t he Departnent of Law Enforcement to run state crimnal records
checks for such direct service providers except for those direct
service providers awaiting the results of initial fingerprint
checks for enploynent at the applicant facility or program The
agency departrent shall review the records of the direct service
providers at the applicant facility or programw th respect to
the crimes specified in s. 393.0655 and shall notify the
facility or programof its findings. Wen disposition
information is mssing on a crimnal record, it is shal—be the

responsibility of the person being screened, upon request of the

agency departrent, to obtain and supply within 30 days the

m ssing disposition informati on to the agency departrent.
Failure to supply the mssing information within 30 days or to

show reasonabl e efforts to obtain such information shall result
in automatic disqualification.

2. The applicant shall sign an affidavit under penalty of
perjury stating that all new direct service providers have been
fingerprinted and that the facility's or program s remaining
di rect service providers have worked at the applicant facility
or program on a continuous basis since being initially screened
at that facility or programor have a witten assurance of
conpliance fromthe agency or departnent.

(b) As a prerequisite for issuance of the initial |icense
to a residential facility or conprehensive transitional
educati on program

1. The applicant shall submit to the agency departrent a
conpl ete set of fingerprints, taken by an authorized | aw
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enf orcenent agency or an enpl oyee of the agency departwent who
is trained to take fingerprints, for the manager, supervisor, or
direct service providers of the facility or program

2. The agency departrent shall submt the fingerprints to
t he Departnent of Law Enforcenent for state processing and for
federal processing by the Federal Bureau of I|nvestigation; and

3. The agency departrent shall review the record of the
manager or supervisor with respect to the crines specified in s.
393.0655(1) and shall notify the applicant of its findings. Wen
di sposition information is mssing on a crimnal record, it is
shall—be the responsibility of the manager or supervisor, upon
request of the agency departwent, to obtain and supply within 30
days the missing disposition information to the agency
departrent. Failure to supply the mssing information within 30
days or to show reasonable efforts to obtain such information
shall result in automatic disqualification

(c) The agency departwent or a residential facility or
conprehensive transitional education programnmay not use the
crimnal records or juvenile records of a person obtained under
this subsection for any purpose other than determining if that
person neets the m ni num standards for good noral character for
a manager or supervisor of, or direct service provider in, such
a facility or program The crimnal records or juvenile records
obtai ned by the agency departrent or a residential facility or
conprehensive transitional education programfor determning the
nmoral character of a nmanager, supervisor, or direct service

provider are exenpt froms. 119.07(1).
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(8) The agency department shall adopt premgate rules

establishing mninum standards for |icensure of residentia
facilities and conprehensive transitional education prograns,
including rules requiring facilities and prograns to train staff
to detect and prevent sexual abuse of residents and clients,
m ni mum st andards of quality and adequacy of care, and uniform
firesafety standards established by the State Fire Marshal which
are appropriate to the size of the facility or of the conponent
centers or units of the program

(9) The agency departwent and the Agency for Health Care
Adm ni stration, after consultation with the Departnent of
Community Affairs, shall adopt rules for residential facilities
under the respective regulatory jurisdiction of each
est abl i shing m ni num standards for the preparation and annual
updat e of a conprehensive energency managenent plan. At a
m nimum the rules nust provide for plan conponents that address
ener gency evacuation transportation; adequate sheltering
arrangenents; postdisaster activities, including emergency
power, food, and water; postdisaster transportation; supplies;
staffing; emergency equi pnent; individual identification of
residents and transfer of records; and responding to famly
i nquiries. The conprehensive energency managenent plan for al
conprehensive transitional education prograns and for hones
serving individual s who have conpl ex nedical conditions is
subj ect to review and approval by the |ocal energency managenent
agency. During its review, the |ocal energency nmanagenent agency
shal |l ensure that the follow ng agencies, at a mninum are
gi ven the opportunity to review the plan: the Agency for Health
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Care Adm nistration, the Agency for Persons with Disabilities

Departrent—of—Chi-Hdren—and—Famt+y—Services, and the Depart nent

of Community Affairs. Al so, appropriate volunteer organizations

nmust be given the opportunity to review the plan. The | ocal
ener gency nmanagenent agency shall conplete its review within 60
days and either approve the plan or advise the facility of
necessary revisions.

(10) The agency departnent may conduct unannounced
i nspections to determ ne conpliance by residential facilities
and conprehensive transitional education prograns with the
applicabl e provisions of this chapter and the rul es adopted
pursuant hereto, including the rules adopted for training staff
of a facility or a programto detect and prevent sexual abuse of
residents and clients. The facility or program shall nake copies
of inspection reports available to the public upon request.

(11) An alternative living center and an i ndependent
[iving education center, as defined in s. 393.063(8), shall be
subject to the provisions of s. 419.001, except that such
centers shall be exenmpt fromthe 1, 000-foot-radius requirenment
of s. 419.001(2) if:

(a) Such centers are |ocated on a site zoned in a manner
so that all the conponent centers of a conprehensive transition
education center nay be | ocated thereon; or

(b) There are no nore than three such centers within said
radi us of 1,000 feet.

(12) Each residential facility or conprehensive

transitional education programlicensed by the agency departrent
shall forward annually to the agency departwent a true and
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accurate sworn statenent of its costs of providing care to

clients funded by the agency departrent.

(13) The agency departwent may audit the records of any
residential facility or conprehensive transitional education

programthat whieh it has reason to believe may not be in ful
conpliance with the provisions of this section; provided that,

any financial audit of such facility or programshall be limted

to the records of clients funded by the agency departrent.

(14) The agency departwent- shall establish, for the
pur pose of control of licensure costs, a uniform nanagenent

informati on systemand a uniformreporting systemwth uniform
definitions and reporting categori es.

(17) The agency departwent shall not be required to
contract with new facilities Iicensed after Cctober 1, 1989,
pursuant to this chapter. Pursuant to chapter 287, the agency
departrent shall continue to contract within avail abl e resources
for residential services with facilities licensed prior to
Cctober 1, 1989, if such facilities conply with the provisions
of this chapter and all other applicable | aws and regul ati ons.

Section 91. Subsection (9) of section 397.405, Florida
Statutes, is anended to read:

397.405 Exenptions fromlicensure.--The follow ng are
exenpt fromthe licensing provisions of this chapter:

(9) Facilities licensed under s. 393.063(8) that, in
addition to providing services to persons who are
devel opnental |y di sabl ed as defined therein, also provide

services to persons devel opnentally at risk as a consequence of
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exposure to al cohol or other legal or illegal drugs while in

ut ero.

The exenptions fromlicensure in this section do not apply to
any service provider that receives an appropriation, grant, or
contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. Furthernore, this chapter may
not be construed to |imt the practice of a physician |icensed
under chapter 458 or chapter 459, a psychol ogi st |icensed under
chapter 490, or a psychotherapi st |icensed under chapter 491 who
provi des substance abuse treatnent, so |long as the physician,
psychol ogi st, or psychot herapi st does not represent to the
public that he or she is a licensed service provider and does
not provide services to clients pursuant to part V of this
chapter. Failure to conply with any requi renent necessary to
mai ntain an exenpt status under this section is a m sdeneanor of
the first degree, punishable as provided in s. 775.082 or s.
775. 083.

Section 92. Paragraph (b) of subsection (5) of section
400. 464, Florida Statutes, is amended to read:

400. 464 Home health agencies to be |icensed; expiration of
| icense; exenptions; unlawful acts; penalties.--

(5) The following are exenpt fromthe |licensure
requi rements of this part:

(b) Home health services provided by a state agency,
either directly or through a contractor wth:

1. The Departnent of Elderly Affairs.
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2. The Departnent of Health, a community health center, or
a rural health network that furnishes honme visits for the
pur pose of providing environnental assessnents, case managenent,
heal th education, personal care services, famly planning, or
followmup treatnment, or for the purpose of nonitoring and
tracki ng di sease.

3. Services provided to persons who have devel opnent al
disabilities, as defined in s. 393. 063{(12).

4. Conpanion and sitter organi zations that were registered
under s. 400.509(1) on January 1, 1999, and were authorized to
provi de personal services under s. 393.063(33) under a
devel opnental services provider certificate on January 1, 1999,
may continue to provide such services to past, present, and
future clients of the organi zati on who need such servi ces,
notw t hst andi ng the provisions of this act.

5. The Departnent of Children and Fam |y Servi ces.

Section 93. Paragraph (d) of subsection (1) of section
419.001, Florida Statutes, is amended to read:

419.001 Site selection of community residential hones. --

(1) For the purposes of this section, the follow ng
definitions shall apply:

(d) "Resident" nmeans any of the following: a frail elder
as defined in s. 400.618; a physically disabled or handi capped
person as defined in s. 760.22(7)(a); a developnentally disabl ed
person as defined in s. 393.063(+2)>; a nondangerous nentally il
person as defined in s. 394.455(18); or a child as defined in s.
39.01(14), s. 984.03(9) or (12), or s. 985.03(8).
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Section 94. Section 914.16, Florida Statutes, is anmended
to read:

914.16 Child abuse and sexual abuse of victins under age
16 or persons with nmental retardation; [imts on
interviews.--The chief judge of each judicial circuit, after
consultation with the state attorney and the public defender for
the judicial circuit, the appropriate chief |aw enforcenent
of ficer, and any other person deened appropriate by the chi ef
j udge, shall provide by order reasonable limts on the nunber of
interviews that a victimof a violation of s. 794.011, s.
800.04, or s. 827.03 who is under 16 years of age or a victim of
a violation of s. 794.011, s. 800.02, s. 800.03, or s. 825.102
who is a person with nental retardation as defined in s.

393. 063(42) nust submt to for |aw enforcenent or discovery

pur poses. The order shall, to the extent possible, protect the
victimfromthe psychol ogi cal damage of repeated interrogations
while preserving the rights of the public, the victim and the
person charged with the violation.

Section 95. Subsection (2) of section 914.17, Florida
Statutes, is anended to read:

914. 17 Appointnent of advocate for victinms or wtnesses
who are mnors or persons with nental retardation. --

(2) An advocate shall be appointed by the court to
represent a person with nmental retardation as defined in s.
393.063(42) in any crimnal proceeding if the person with nental
retardation is a victimof or witness to abuse or neglect, or if
the person with nmental retardation is a victimof a sexual

of fense or a witness to a sexual offense cormmitted agai nst a
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m nor or person with nental retardation. The court may appoi nt
an advocate in any other crimnal proceeding in which a person
with nental retardation is involved as either a victimor a

wi t ness. The advocate shall have full access to all evidence and
reports introduced during the proceedings, may interview

W t nesses, may neke recommendations to the court, shall be
noti ced and have the right to appear on behal f of the person
with mental retardation at all proceedings, and nay request
addi tional exam nations by nedi cal doctors, psychiatrists, or
psychol ogists. It is the duty of the advocate to performthe
foll ow ng services:

(a) To explain, in |language understandable to the person
with nmental retardation, all |egal proceedings in which the
person shall be invol ved,

(b) To act, as a friend of the court, to advise the judge,
whenever appropriate, of the person with nental retardation's
ability to understand and cooperate with any court proceedi ngs;
and

(c) To assist the person with nental retardation and the
person's famly in coping with the enotional effects of the
crime and subsequent crimnal proceedings in which the person
with nental retardation is invol ved.

Section 96. Subsection (1) of section 918.16, Florida
Statutes, is anended to read:

918.16 Sex offenses; testinony of person under age 16 or
person with nental retardation; testinony of victim courtroom

cl eared; exceptions. --
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(1) Except as provided in subsection (2), in the trial of
any case, civil or crimnal, when any person under the age of 16
or any person with nmental retardation as defined in s.

393. 063(42) is testifying concerning any sex offense, the court
shall clear the courtroomof all persons except parties to the
cause and their imediate fam lies or guardians, attorneys and
their secretaries, officers of the court, jurors, newspaper
reporters or broadcasters, court reporters, and, at the request
of the victim victimor w tness advocates designated by the
state attorney's office.

Section 97. Paragraph (a) of subsection (4) of section
943. 0585, Florida Statutes, is anended to read:

943. 0585 Court-ordered expunction of crimnal history
records.--The courts of this state have jurisdiction over their
own procedures, including the maintenance, expunction, and
correction of judicial records containing crimnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established by
this section. Any court of conpetent jurisdiction may order a
crimnal justice agency to expunge the crimnal history record
of a mnor or an adult who conplies with the requirenents of
this section. The court shall not order a crimnal justice
agency to expunge a crimnal history record until the person
seeking to expunge a crimnal history record has applied for and
received a certificate of eligibility for expunction pursuant to
subsection (2). Acrimnal history record that relates to a
violation of s. 787.025, chapter 794, s. 796.03, s. 800.04, s.
817.034, s. 825.1025, s. 827.071, chapter 839, s. 847.0133, s.
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847.0135, s. 847.0145, s. 893.135, or a violation enunerated in
s. 907.041 may not be expunged, w thout regard to whether

adj udi cation was withheld, if the defendant was found guilty of
or pled guilty or nolo contendere to the offense, or if the
defendant, as a mnor, was found to have conmmtted, or pled
guilty or nolo contendere to committing, the offense as a
del i nquent act. The court may only order expunction of a
crimnal history record pertaining to one arrest or one incident
of alleged crimnal activity, except as provided in this
section. The court may, at its sole discretion, order the
expunction of a crimnal history record pertaining to nore than
one arrest if the additional arrests directly relate to the
original arrest. If the court intends to order the expunction of
records pertaining to such additional arrests, such intent nust
be specified in the order. A crimnal justice agency nay not
expunge any record pertaining to such additional arrests if the
order to expunge does not articulate the intention of the court
to expunge a record pertaining to nore than one arrest. This
section does not prevent the court fromordering the expunction
of only a portion of a crimnal history record pertaining to one
arrest or one incident of alleged crimnal activity.
Notwi t hstandi ng any law to the contrary, a crimnal justice
agency may conply with |aws, court orders, and official requests
of other jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or information
derived therefrom This section does not confer any right to the

expunction of any crimnal history record, and any request for
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expunction of a crimnal history record nay be denied at the
sol e discretion of the court.

(4) EFFECT OF CRIM NAL H STORY RECORD EXPUNCTI ON. - - Any
crimnal history record of a mnor or an adult which is ordered
expunged by a court of conpetent jurisdiction pursuant to this
section nust be physically destroyed or obliterated by any
crimnal justice agency having custody of such record; except
that any crimnal history record in the custody of the
departnment nust be retained in all cases. A crimnal history
record ordered expunged that is retained by the departnent is
confidential and exenpt fromthe provisions of s. 119.07(1) and
s. 24(a), Art. | of the State Constitution and not available to
any person or entity except upon order of a court of conpetent
jurisdiction. A crimnal justice agency may retain a notation
i ndi cating conpliance with an order to expunge.

(a) The person who is the subject of a crimnal history
record that is expunged under this section or under other
provi sions of law, including former s. 893.14, forner s. 901. 33,
and former s. 943.058, may lawfully deny or fail to acknow edge
the arrests covered by the expunged record, except when the

subj ect of the record:

1. Is a candidate for enploynent with a crimnal justice
agency;
2. |Is a defendant in a crimnal prosecution;

3. Concurrently or subsequently petitions for relief under
this section or s. 943. 059;
4. |Is a candidate for adm ssion to The Florida Bar;
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5. Is seeking to be enployed or licensed by or to contract

with the Departnent of Children and Fam |y Services or the
Departnment of Juvenile Justice or to be enployed or used by such
contractor or licensee in a sensitive position having direct
contact with children, the devel opnental ly di sabl ed, the aged,
or the elderly as provided in s. 110.1127(3), s. 393. 063(15), s.
394.4572(1), s. 397.451, s. 402.302(3), s. 402.313(3), s.
409.175(2) (i), s. 415.102(4), s. 985.407, or chapter 400; or

6. |s seeking to be enployed or |licensed by the Ofice of
Teacher Education, Certification, Staff Devel opnent, and
Prof essi onal Practices of the Departnent of Education, any
di strict school board, or any |ocal governnental entity that
licenses child care facilities.

Section 98. Paragraph (a) of subsection (4) of section
943. 059, Florida Statutes, is anmended to read:

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crimnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crimnal justice
agency to seal the crimnal history record of a mnor or an
adult who conplies with the requirenments of this section. The
court shall not order a crimnal justice agency to seal a
crimnal history record until the person seeking to seal a

crimnal history record has applied for and received a
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certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of s.
787.025, chapter 794, s. 796.03, s. 800.04, s. 817.034, s.

825. 1025, s. 827.071, chapter 839, s. 847.0133, s. 847.0135, s.
847.0145, s. 893.135, or a violation enunerated in s. 907.041
may not be seal ed, without regard to whether adjudication was

wi thheld, if the defendant was found guilty of or pled guilty or
nol o contendere to the offense, or if the defendant, as a m nor,
was found to have commtted or pled guilty or nolo contendere to
commtting the offense as a delinquent act. The court nay only
order sealing of a crimnal history record pertaining to one
arrest or one incident of alleged crimnal activity, except as
provided in this section. The court nmay, at its sole discretion,
order the sealing of a crimnal history record pertaining to
nore than one arrest if the additional arrests directly relate
to the original arrest. If the court intends to order the
sealing of records pertaining to such additional arrests, such
intent nust be specified in the order. A crimnal justice agency
may not seal any record pertaining to such additional arrests if
the order to seal does not articulate the intention of the court
to seal records pertaining to nore than one arrest. This section
does not prevent the court fromordering the sealing of only a
portion of a crimnal history record pertaining to one arrest or
one incident of alleged crimmnal activity. Notw t hstandi ng any
law to the contrary, a crimnal justice agency may conply with

| aws, court orders, and official requests of other jurisdictions
relating to sealing, correction, or confidential handling of

crimnal history records or information derived therefrom This
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section does not confer any right to the sealing of any crimna
hi story record, and any request for sealing a crimnal history
record may be denied at the sole discretion of the court.

(4) EFFECT OF CRIM NAL HI STORY RECORD SEALI NG --A crim nal
hi story record of a mnor or an adult which is ordered seal ed by
a court of conpetent jurisdiction pursuant to this sectionis
confidential and exenpt fromthe provisions of s. 119.07(1) and
s. 24(a), Art. | of the State Constitution and is available only
to the person who is the subject of the record, to the subject's
attorney, to crimnal justice agencies for their respective
crimnal justice purposes, or to those entities set forth in
subparagraphs (a)l., 4., 5., and 6. for their respective
i censing and enpl oynment purposes.

(a) The subject of a crimnal history record seal ed under
this section or under other provisions of |aw, including former
s. 893.14, fornmer s. 901.33, and fornmer s. 943.058, may |lawfully
deny or fail to acknow edge the arrests covered by the seal ed

record, except when the subject of the record:

1. Is a candidate for enploynent with a crimnal justice
agency;
2. |Is a defendant in a crimnal prosecution;

3. Concurrently or subsequently petitions for relief under
this section or s. 943. 0585;

4. |1s a candidate for adm ssion to The Florida Bar;

5. |Is seeking to be enployed or licensed by or to contract
with the Departnent of Children and Fam |y Services or the
Departnment of Juvenile Justice or to be enployed or used by such

contractor or licensee in a sensitive position having direct
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contact with children, the devel opnentally disabl ed, the aged,
or the elderly as provided in s. 110.1127(3), s. 393.063(5), s.
394.4572(1), s. 397.451, s. 402.302(3), s. 402.313(3), s.
409. 175(2) (i), s. 415.102(4), s. 415.103, s. 985.407, or chapter
400; or

6. |s seeking to be enployed or licensed by the Ofice of
Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnment of Education, any
di strict school board, or any | ocal governnental entity which
licenses child care facilities.

Section 99. Subsections (3) and (4) of section 393. 0641,
Florida Statutes, are amended to read:

393.0641 Program for the prevention and treatnent of
severe self-injurious behavior.--

(3) The agency departwent may contract for the provision
of any portion or all of the services required by the program

(4) The agency has departrent—shallhave the authority to

license this program and shall adopt prenulgate rules to
i npl enment the program

Section 100. Section 393.065, Florida Statutes, is anended
to read:

393.065 Application and eligibility determ nation.--

(1) Application for services shall be made in witing to

t he agency Pepartrwent—ef—Children—andFamty—Serviees, in the
district in which the applicant resides. Enployees of the

agency's departrent—s devel opmental services program shal
revi ew each applicant for eligibility within 45 days after the

date the application is signed for children under 6 years of age
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and within 60 days after the date the application is signed for
all other applicants. Wen necessary to definitively identify

i ndi vidual conditions or needs, the agency departwent shal
provi de a conprehensi ve assessnent. Only individual s whose
domicile is in Florida are shalkl—be eligible for services.

I nformati on accunul at ed by ot her agencies, including

prof essional reports and collateral data, shall be considered in
this process when avail abl e.

(2) In order to provide inmedi ate services or crisis
intervention to applicants, the agency departrent shall arrange
for emergency eligibility determnation, with a full eligibility
review to be acconplished within 45 days of the energency
eligibility determ nation.

(3) The agency departwent shall notify each applicant, in
witing, of its eligibility decision. Any applicant determ ned
by the agency departrent to be ineligible for devel opnent al
servi ces has shall—have the right to appeal this decision
pursuant to ss. 120.569 and 120. 57.

(4) The agency departwent shall assess the | evel of need
and nedi cal necessity for prospective residents of internediate-
care facilities for the devel opnentally disabled after Qctober
1, 1999. The agency departrent may enter into an agreenment with
the Departnent of Elderly Affairs for its Conprehensive
Assessnent and Review for Long-Term Care Services (CARES)
programto conduct assessnments to determ ne the |evel of need
and nedi cal necessity for long-termcare services under this

chapter. To the extent perm ssible under federal |aw, the
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assessnments nust be funded under Title XIX of the Soci al
Security Act.

Section 101. Section 393.0651, Florida Statutes, is
amended to read:

393.0651 Fam |y or individual support plan.--The agency
departrent shall provide for an appropriate famly support plan
for children ages birth to 18 years of age and an individual
support plan for each client. The parent or guardi an of the
client or, if conpetent, the client, or, when appropriate, the
client advocate, shall be consulted in the devel opnent of the
pl an and shall receive a copy of the plan. Each plan shal
i ncl ude the nost appropriate, least restrictive, and nost cost-
beneficial environnment for acconplishnent of the objectives for
client progress and a specification of all services authorized.
The plan shall include provisions for the nost appropriate |evel
of care for the client. Wthin the specification of needs and
services for each client, when residential care is necessary,

t he agency departnent shall nove toward placenent of clients in
residential facilities based within the client's comunity. The
ultimate goal of each plan, whenever possible, shall be to
enable the client to live a dignified life in the |east
restrictive setting, be that in the home or in the community.
For children under 6 years of age, the fam |y support plan shal
be devel oped within the 45-day application period as specified
ins. 393.065(1); for all applicants 6 years of age or ol der,
the famly or individual support plan shall be devel oped within

the 60-day period as specified in that subsection.

Page 217 of 234

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

ENROLLED
HB 1823, Engrossed 1 2004 Legislature

(1) The agency departrent shall devel op and specify by
rule the core conponents of support plans to be used by each
district.

(2)(a) The famly or individual support plan shall be
integrated with the individual education plan (IEP) for al
clients who are public school students entitled to a free
appropriate public education under the Individuals with
Disabilities Education Act, |I.D.E. A, as anended. The famly or
i ndi vi dual support plan and | EP shall be inplenented to maxi m ze
the attai nment of educational and habilitation goals. If the |IEP
for a student enrolled in a public school programindicates
pl acenent in a public or private residential programis
necessary to provi de special education and related services to a
client, the |ocal education agency shall provide for the costs
of that service in accordance with the requirenments of the
Individuals with Disabilities Education Act, |I.D. E. A, as
anmended. This shall not preclude | ocal education agencies and
t he agency departwent fromsharing the residential service costs
of students who are clients and require residential placenent.
Under no circunmstances shall clients entitled to a public
education or their parents be assessed a fee by the agency
departrent under s. 402.33 for placenent in a residential
program

(b) For clients who are entering or exiting the school
system an interdepartnental staffing team conposed of
representatives of the agency departwent and the | ocal school
system shall develop a witten transitional living and training
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plan with the participation of the client or wwth the parent or
guardi an of the client, or the client advocate, as appropriate.

(3) Each famly or individual support plan shall be
facilitated through case managenent designed solely to advance
t he individual needs of the client.

(4) In the developnent of the famly or individual support
pl an, a client advocate may be appoi nted by the support planning
teamfor a client who is a minor or for a client who is not
capabl e of express and i nfornmed consent when:

(a) The parent or guardian cannot be identified;

(b) The whereabouts of the parent or guardi an cannot be
di scovered; or

(c) The state is the only legal representative of the

client.

Such appoi ntnent shall not be construed to extend the powers of
the client advocate to include any of those powers del egated by
law to a | egal guardi an.

(5) The agency departwent shall place a client in the nost
appropriate and | east restrictive, and cost-beneficial,
residential facility according to his or her individua
habi litation plan. The parent or guardian of the client or, if
conpetent, the client, or, when appropriate, the client
advocate, and the admnistrator of the residential facility to
whi ch pl acenent is proposed shall be consulted in determ ning
the appropriate placenent for the client. Considerations for

pl acement shall be nmade in the foll ow ng order:
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(a) dient's owmn hone or the hone of a famly nenber or
direct service provider.

(b) Foster care facility.

(c) Goup hone facility.

(d) Internediate care facility for the devel opnentally
di sabl ed.

(e) Oher facilities licensed by the agency departrent
whi ch of fer special prograns for people with devel opnental
di sabilities.

(f) Devel opnental services institution

(6) In developing a client's annual famly or individual
support plan, the individual or famly with the assistance of
t he support planning teamshall identify neasurabl e objectives
for client progress and shall specify a tinme period expected for
achi evenent of each objective.

(7) The individual, famly, and support coordi nator shal
review progress in achieving the objectives specified in each
client's famly or individual support plan, and shall revise the
pl an annual ly, follow ng consultation with the client, if
conpetent, or with the parent or guardian of the client, or,
when appropriate, the client advocate. The agency departwent
shal |l annually report in witing to the client, if conpetent, or
to the parent or guardian of the client, or to the client
advocate, when appropriate, with respect to the client's
habi litative and nedi cal progress.

(8 Any client, or any parent of a mnor client, or
guardi an, authorized guardi an advocate, or client advocate for a

client, who is substantially affected by the client's initia
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famly or individual support plan, or the annual reviewthereof,
shall have the right to file a notice to challenge the decision
pursuant to ss. 120.569 and 120.57. Notice of such right to
appeal shall be included in all support plans provided by the
agency departrent.
Section 102. Section 393.0673, Florida Statutes, is
amended to read:
393.0673 Denial, suspension, revocation of |icense;
nor atori um on adm ssions; adm nistrative fines; procedures.--
(1) The agency Bepartrent—of Children—andFamtlyServices
may deny, revoke, or suspend a license or inpose an
adm ni strative fine, not to exceed $1,000 per violation per day,
for a violation of any provision of s. 393.0655 or s. 393.067 or
rul es adopted pursuant thereto. Al hearings shall be held
within the county in which the |icensee or applicant operates or
applies for a license to operate a facility as defined herein.
(2) The agency departwent, as a part of any final order
i ssued by it under the provisions of this chapter, nay inpose
such fine as it deens proper, except that such fine may not
exceed $1,000 for each violation. Each day a violation of this
chapter occurs constitutes a separate violation and i s subject
to a separate fine, but in no event may the aggregate anount of
any fine exceed $10,000. Fines paid by any facility |icensee
under the provisions of this subsection shall be deposited in
t he Resident Protection Trust Fund and expended as provided in
s. 400. 063.

(3) The agency departwent may issue an order inmediately
suspendi ng or revoking a license when it determ nes that any
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condition in the facility presents a danger to the health,
safety, or welfare of the residents in the facility.

(4) The agency departwent may i npose an i nmedi ate
noratoriumon adm ssions to any facility when the departnent
determ nes that any condition in the facility presents a threat
to the health, safety, or welfare of the residents in the
facility.

Section 103. Subsections (1) and (3) of section 393. 0675,
Florida Statutes, are amended to read:

393.0675 Injunctive proceedi ngs authori zed. - -

(1) The agency DBepartwent—ofChildren—andFamlyServices
may institute injunctive proceedings in a court of conpetent
jurisdiction to:

(a) Enforce the provisions of this chapter or any m ni num
standard, rule, regulation, or order issued or entered pursuant
t hereto; or

(b) Termnate the operation of facilities |licensed
pursuant to this chapter when any of the follow ng conditions
exi st:

1. Failure by the facility to take preventive or
corrective nmeasures in accordance with any order of the agency
departaent.

2. Failure by the facility to abide by any final order of
t he agency departwent once it has becone effective and binding.

3. Any violation by the facility constituting an energency
requi ring i medi ate action as provided in s. 393.0673.

(3) The agency departwent may institute proceedings for an
injunction in a court of conpetent jurisdiction to term nate the
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operation of a provider of supports or services if such provider
has willfully and knowi ngly refused to conply with the screening
requi rement for direct service providers or has refused to
termnate direct service providers found not to be in conpliance
with the requirenments for good noral character.

Section 104. Subsection (1), paragraphs (b), (c), and (d)
of subsection (2), and paragraph(e) of subsection (3) of section
393. 0678, Florida Statutes, are anended to read:

393. 0678 Receivership proceedings. --

(1) The agency departwent may petition a court of
conpetent jurisdiction for the appointnent of a receiver for an
internedi ate care facility for the devel opnentally di sabled, a
residential habilitation center, or a group hone facility owned
and operated by a corporation or partnership when any of the
foll owi ng conditions exist:

(a) Any person is operating a facility without a |icense
and refuses to nmake application for a license as required by s.
393.067 or, in the case of an internediate care facility for the
devel opnental | y di sabl ed, as required by ss. 393.067 and
400. 062.

(b) The licensee is closing the facility or has inforned
the departnent that it intends to close the facility; and
adequat e arrangenents have not been nade for relocation of the
residents wthin 7 days, exclusive of weekends and holidays, of
the closing of the facility.

(c) The agency department determ nes that conditions exist
in the facility which present an i mm nent danger to the health,

safety, or welfare of the residents of the facility or which
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present a substantial probability that death or serious physical
harmwoul d result therefrom \Wenever possible, the agency
department shall facilitate the continued operation of the
program

(d) The licensee cannot neet its financial obligations to
provi de food, shelter, care, and utilities. Evidence such as the
i ssuance of bad checks or the accunul ati on of delinquent bills
for such itens as personnel salaries, food, drugs, or utilities
constitutes prima facie evidence that the ownership of the
facility lacks the financial ability to operate the hone in
accordance with the requirenents of this chapter and all rules
pronul gat ed t her eunder.

(2)

(b) A hearing shall be conducted within 5 days of the
filing of the petition, at which tinme all interested parties
shal | have the opportunity to present evidence pertaining to the
petition. The agency departwent shall notify the owner or
operator of the facility naned in the petition of its filing and
the date set for the hearing.

(c) The court shall grant the petition only upon finding
that the health, safety, or welfare of residents of the facility
woul d be threatened if a condition existing at the tinme the
petition was filed is permtted to continue. A receiver may not
be appointed ex parte unless the court determ nes that one or
nore of the conditions in subsection (1) exist; that the
facility owner or operator cannot be found; that all reasonable
nmeans of |ocating the owner or operator and notifying himor her

of the petition and hearing have been exhausted; or that the
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owner or operator after notification of the hearing chooses not
to attend. After such findings, the court nmay appoi nt any person
qgual i fied by education, training, or experience to carry out the
responsibilities of receiver pursuant to this section, except
that the court nay not appoint any owner or affiliate of the
facility which is in receivership. Before the appointnment as
recei ver of a person who is the operator, nanager, or supervisor
of another facility, the court shall determ ne that the person
can reasonably operate, manage, or supervise nore than one
facility. The receiver nmay be appointed for up to 90 days with
the option of petitioning the court for 30-day extensions. The
receiver may be selected froma list of persons qualified to act
as receivers devel oped by the agency departrent and presented to
the court with each petition for receivership. Under no

circunstances nmay the agency departrment or designated agency
departwental- enpl oyee be appointed as a receiver for nore than
60 days; however, the agency departwental receiver may petition
the court for 30-day extensions. The court shall grant an
extensi on upon a showi ng of good cause. The agency departrent
may petition the court to appoint a substitute receiver.

(d) During the first 60 days of the receivership, the
agency departrent- may not take action to decertify or revoke the
license of a facility unless conditions causing imrnnent danger
to the health and welfare of the residents exist and a receiver
has been unable to renove those conditions. After the first 60
days of receivership, and every 60 days thereafter until the

receivership is termnated, the agency departrent shall submt
to the court the results of an assessnment of the ability of the
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facility to assure the safety and care of the residents. If the

conditions at the facility or the intentions of the owner
i ndi cate that the purpose of the receivership is to close the
facility rather than to facilitate its continued operation, the

agency departrent shall place the residents in appropriate
alternate residential settings as quickly as possible. [If, in

t he opinion of the court, the agency departrent has not been
diligent inits efforts to nake adequate arrangenents for
pl acement, the court shall find the agency departwent- to be in

contenpt and shall order the agency department to submit its
pl ans for noving the residents.

(3) The receiver shall make provisions for the continued
health, safety, and welfare of all residents of the facility
and:

(e) My use the building, fixtures, furnishings, and any
acconpanyi ng consunmabl e goods in the provision of care and
services to residents and to any other persons receiving
services fromthe facility at the time the petition for
recei vership was filed. The receiver shall collect paynents for
all goods and services provided to residents or others during
the period of the receivership at the sane rate of paynent
charged by the owner at the time the petition for receivership
was filed, or at a fair and reasonabl e rate ot herw se approved
by the court for private, paying residents. The receiver may
apply to the agency departwent for a rate increase for residents
under Title XIX of the Social Security Act if the facility is
not receiving the state rei nbursenent cap and if expenditures

justify an increase in the rate.
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Section 105. Section 393.071, Florida Statutes, is anended

to read:

393.071 dient fees.--The agency Bepartrent—of Children
anhd—Famty—Servieces shall charge fees for services provided to

clients in accordance with s. 402. 33.

Section 106. Subsection (2) of section 393.075, Florida
Statutes, is anended to read:

393.075 Ceneral liability coverage.--

(2) The Division of R sk Managenent of the Departnent of
Fi nanci al Services shall provide coverage through the agency

Departrent—of—Chi-ldren—andFam-ty—Servieces to any person who

owns or operates a foster care facility or group honme facility
solely for the agency Departwent—of Children—and Famty
Services, who cares for children placed by devel opnent al
services staff of the agency departrent, and who is |icensed
pursuant to s. 393.067 to provide such supervision and care in
his or her place of residence. The coverage shall be provided
fromthe general liability account of the State Ri sk Managenent
Trust Fund. The coverage is |limted to general liability clains
arising fromthe provision of supervision and care of children
in a foster care facility or group hone facility pursuant to an
agreenent with the agency departrment and pursuant to guidelines
established through policy, rule, or statute. Coverage shall be
subject to the limts provided in ss. 284.38 and 284. 385, and
the exclusions set forth therein, together with other exclusions

as may be set forth in the certificate of coverage issued by the

trust fund. A person covered under the general liability account
pursuant to this subsection shall inmediately notify the
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Di vision of R sk Managenent of the Departnent of Financi al
Services of any potential or actual claim

Section 107. Section 393.115, Florida Statutes, is anended
to read:

393.115 Discharge.--

(1) DI SCHARGE AT THE AGE OF MAJORITY. - -

(a) Wen any residential client reaches his or her 18th
bi rt hday, the agency department shall give the resident or |egal
guardi an the option to continue residential services or to be
di scharged fromresidential services.

(b) If the resident appears to neet the criteria for
i nvoluntary adm ssion to residential services, as defined in s.
393. 11, the agency departwent shall file a petition to determ ne
t he appropriateness of continued residential placenent on an
involuntary basis. The agency departwent shall file the petition
for involuntary adm ssion in the county in which the client
resides. If the resident was originally involuntarily admtted
to residential services pursuant to s. 393.11, then the agency
departrent shall file the petition in the court having
continuing jurisdiction over the case.

(c) Nothing in this section shall in any way |limt or
restrict the resident's right to a wit of habeas corpus or the

right of the agency departwent to transfer a resident receiving
residential care to a program of appropriate services provided

by the agency departrent when such programis the appropriate
habilitative setting for the resident.

(2) DI SCHARGE AFTER CRI M NAL OR JUVEN LE COWM TMENT. - - Any

person with devel opnental disabilities commtted to the custody
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of the agency departwent pursuant to the provisions of the
applicable crimnal or juvenile court |aw shall be discharged in

accordance with the requirenents of the applicable crininal or
juvenile court |aw.

Section 108. Subsection (3) of section 393.12, Florida
Statutes, is anended to read:

393. 12 Capacity; appointnment of guardi an advocate. --

(3) COURT COSTS. --In all proceedings under this section,
no court costs shall be charged against the agency departrent.

Section 109. Section 393.125, Florida Statutes, is anended
to read:

393.125 Hearing rights.--

(1) REVIEW OF AGENCY DERARTMENT DECI SI ONS. - -

(a) Any devel opnental services applicant or client, or his
or her parent, guardian, guardi an advocate, or authorized
representative, who has any substantial interest determ ned by
t he agency departwent, has shall—have the right to request an
adm ni strative hearing pursuant to ss. 120.569 and 120. 57.

(b) Notice of the right to an adm ni strative hearing shal
be given, both verbally and in witing, to the applicant or
client, and his or her parent, guardi an, guardi an advocate, or
aut hori zed representative, at the sane tinme that the agency
departrent gives the applicant or client notice of the agency's
departrent-s action. The notice shall be given, both verbally
and in witing, in the | anguage of the client or applicant and

in English.
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(c) A request for a hearing under this section shall be
made to the agency departwent, in witing, within 30 days of the
applicant's or client's receipt of the notice.

(2) REVIEW OF PROVI DER DECI SI ONS. - - The agency departrent
shal | adopt prenulgate rules to establish uniform guidelines for
t he agency department and service providers relevant to
term nation, suspension, or reduction of client services by the
service provider. The rules shall ensure the due process rights
of service providers and clients.

Section 110. Subsections (3), (4), (5), and (6) of section
393.15, Florida Statutes, are anended to read:

393.15 Legislative intent; Comrunity Resources Devel opnent
Trust Fund. - -

(3) There is created a Community Resources Devel opnent
Trust Fund in the State Treasury to be used by the agency
Departrment—of—Chi-l-dren—and—Famty—Services for the purpose of
granting loans to eligible prograns for the initial costs of
devel opnent of the prograns. Loans shall be nade only to those
facilities which are in conpliance with the zoning regul ati ons
of the local comunity. Costs of devel opnent may incl ude
structural nodification, the purchase of equi pnent and fire and
saf ety devices, preoperational staff training, and the purchase
of insurance. Such costs shall not include the actual
construction of a facility.

(4) The agency departwent may grant to an eligible program
a lunp-sumloan in one paynent not to exceed the cost to the
program of providing 2 nonths' services, care, or nmaintenance to

each person who is devel opnentally disabled to be placed in the
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program by the agency departrent, or the actual cost of
firesafety renovations to a facility required by the state,

whi chever is greater. Loans granted to prograns shall not be in
lieu of paynent for maintenance, services, or care provided, but
shal | stand separate and distinct. The agency departwent shal
adopt premulgate rules, as provided in chapter 120, to determ ne
t he standards under which a program shall be eligible to receive
a loan as provided in this section and criteria for the
equitabl e allocation of |oan trust funds when eligible
applications exceed the funds avail abl e.

(5) Any loan granted by the agency departwent under this
section shall be repaid by the programwthin 5 years. A
program t hat whieh operates as a nonprofit corporation neeting
the requirenents of s. 501(c)(3) of the Internal Revenue Code,
and that whieh seeks forgiveness of its |oan shall submt to the

agency departpent a statenent setting forth the service it has
provi ded during the year together with such other information as

t he agency departwent by rule shall require, and, upon approval
of each such annual statenment, the agency departrent shal
forgive 20 percent of the principal of any such | oan granted
after June 30, 1975.

(6) If any program that whieh has received a | oan under
this section ceases to accept, or provide care, services, or
mai nt enance to persons placed in the program by the departnent,
or if such programfiles shall—+ile papers of bankruptcy, at
that point in tinme the | oan shall becone an interest-bearing
|oan at the rate of 5 percent per annumon the entire anmount of

the initial |oan which shall be repaid within a 1-year period
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fromthe date on which the program ceases to provide care,
services, or maintenance, or files papers in bankruptcy, and the
anount of the |l oan due plus interest shall constitute a lien in
favor of the state against all real and personal property of the
program The lien shall be perfected by the appropriate officer
of the agency departwent by executing and acknow edging a
statenment of the nane of the program and the anmount due on the

| oan and a copy of the prom ssory note, which shall be recorded

by the agency departrent with the clerk of the circuit court in
the county wherein the programis |ocated. |[|f the program has

filed a petition for bankruptcy, the agency departwent shal

file and enforce the lien in the bankruptcy proceedi ngs.

O herwise, the lien shall be enforced in the manner provided in
s. 85.011. Al funds received by the agency departwent fromthe
enforcenment of the lien shall be deposited in the Community
Resour ces Devel opnent Trust Fund.

Section 111. Subsection (1) of section 393.501, Florida
Statutes, is anended to read:

393. 501 Rul enaki ng. --

(1) The agency departwent shall adopt rules to carry out
the provisions of this chapter.

Section 112. Section 393.503, Florida Statutes, is anended
to read:

393.503 Respite and fam |y care subsidy expenditures;
fundi ng. - - The agency DBepartnent—ofChildren—and—FamtyServices
shal |l determ ne the anount of expenditures per fiscal year for
the respite and famly care subsidy to famlies and individuals

wi th devel opnmental disabilities living in their ow honmes. This
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i nformati on shall be made available to the famly care councils
and to others requesting the information. The famly care
councils shall review the expenditures and make recomrendati ons
to the agency departwent with respect to any new funds that are
made avail able for famly care.

Section 113. Subsection (2) of section 393.506, Florida
Statutes, is anended to read:

393.506 Adm nistration of medication.--

(2) Each facility, institution, or programmnmust include in
its policies and procedures a plan for training designated staff
to ensure the safe handling, storage, and adm nistration of
prescription nedication. These policies and procedures nust be
approved by the agency departrent before unlicensed direct care
services staff assist with nedication.

Section 114. (1) In the Departnent of Children and Fam |y

Servi ces' Econonmi ¢ Self-Sufficiency Services program the

departnent nmay provide its eligibility determ nation functions

either with departnment staff or through contract with at | east

two private vendors, with the follow ng restrictions:

(a) Wth the exception of infornmation technol ogy, no

contract shall be for a geographic area | arger than a conbi ned

seven districts or conbined three zones w thout the prior

approval of the Legislative Budget Commi ssion; and

(b) Departnent enpl oyees nust provide the functions in at

| east one area of the state if their proposed cost is

conpetitive with private vendors.

(2) This section shall take effect upon this act beconi ng

a |l aw.
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Section 115. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2004.
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