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Florida Senate - 2004 SB 1878

By Senat or Saunders

37-1372-04 See HB 513
A bill to be entitled

An act relating to professional geol ogy;
anending s. 287.055, F.S.; including
prof essi onal geology in the services covered by
the Consultants' Conpetitive Negotiation Act;
anending s. 190.033, F.S., relating to services
contracted by community devel opnent districts,
to conform anending s. 373.117, F.S.
providing requirenents for certification by a
prof essi onal geol ogi st of water resource
activities for which a permit or |license and
such certification are required; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 287.055, Florida Statutes, is
amended to read:

287.055 Acquisition of professional architectural
engi neeri ng, geol ogy, | andscape architectural, or surveying
and mappi ng services; definitions; procedures; contingent fees
prohi bited; penalties.--

(1) SHORT TITLE.--This section shall be known as the
"Consul tants' Conpetitive Negotiation Act."

(2) DEFIN TIONS. --For purposes of this section

(a) "Professional services" neans those services
within the scope of the practice of architecture, professional
engi neeri ng, professional geol ogy, | andscape architecture, or

regi stered surveyi ng and nappi ng, as defined by the | aws of
the state, or those perforned by any architect, professiona
engi neer, professional geol ogist,|andscape architect, or
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regi stered surveyor and mapper in connection with his or her
prof essi onal enpl oynent or practice.

(b) "Agency" neans the state, a state agency, a
nmuni cipality, a political subdivision, a school district, or a
school board. The term "agency" does not extend to a
nongover nnent al devel oper that contributes public facilities
to a political subdivision under s. 380.06 or ss.

163. 3220- 163. 3243.

(c) "Firm neans any individual, firm partnership,
corporation, association, or other legal entity permtted by
law to practice architecture, engineering, geology, or
surveyi ng and nmapping in the state.

(d) "Conpensation" neans the total anpunt paid by the
agency for professional services.

(e) "Agency official" nmeans any el ected or appointed
of fi cehol der, enpl oyee, consultant, person in the category of
ot her personal service or any other person receivVving
conpensation fromthe state, a state agency, nunicipality, or
political subdivision, a school district or a school board.

(f) "Project" neans that fixed capital outlay study or
pl anning activity described in the public notice of the state
or a state agency under paragraph (3)(a). A project may
i ncl ude:

1. A grouping of mnor construction, rehabilitation
or renovation activities.

2. A grouping of substantially simlar construction
rehabilitation, or renovation activities.

(g) A "continuing contract" is a contract for
prof essi onal services entered into in accordance with all the
procedures of this act between an agency and a firm whereby
the firm provi des professional services to the agency for
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projects in which construction costs do not exceed $1 nmillion

for study activity when the fee for such professional service

does not exceed $50, 000, or for work of a specified nature as

outlined in the contract required by the agency, with no tine

limtation except that the contract nust provide a ternination
cl ause.

(h) A "design-build firm' neans a partnership,
corporation, or other legal entity that:

1. Is certified under s. 489.119 to engage in
contracting through a certified or regi stered genera
contractor or a certified or registered building contractor as
the qualifying agent; or

2. Is certified under s. 471.023 to practice or to
offer to practice engineering; certified under s. 492.111 to

practice or to offer to practice professional geol ogy;

certified under s. 481.219 to practice or to offer to practice
architecture; or certified under s. 481.319 to practice or to
offer to practice | andscape architecture.

(i) A "design-build contract" neans a single contract
with a design-build firmfor the design and construction of a
public construction project.

(j) A "design criteria package" neans conci se,
perfornance-ori ented drawi ngs or specifications of the public
construction project. The purpose of the design criteria
package is to furnish sufficient information to permt
design-build firns to prepare a bid or a response to an
agency's request for proposal, or to permt an agency to enter
into a negotiated design-build contract. The design criteria
package nust specify performance-based criteria for the public
construction project, including the |egal description of the
site, survey information concerning the site, interior space
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requirenents, material quality standards, schematic |ayouts
and conceptual design criteria of the project, cost or budget
estimates, design and construction schedul es, site devel opnent
requi rements, provisions for utilities, stormvater retention
and di sposal, and parking requirenents applicable to the

proj ect.

(k) A "design criteria professional” nmeans a firmthat
who holds a current certificate of registration under chapter
481 to practice architecture or |andscape architecture, or—a
H+rmwho—hotds a current certificate as a regi stered engi neer
under chapter 471 to practice engineering, or a current

certificate of authorization under chapter 492 to practice

prof essi onal geol ogy and that whe is enpl oyed by or under

contract to the agency for the providing of professiona
architect services, |andscape architect services, ot
engi neeri ng services, or geol ogical services in connection

with the preparation of the design criteria package.

(3) PUBLI C ANNOUNCEMENT AND QUALI FI CATI ON
PROCEDURES. - -

(a) Each agency shall publicly announce, in a uniform
and consi stent manner, each occasi on when professiona
services nust be purchased for a project the basic
construction cost of which is estimted by the agency to
exceed the threshold anount provided in s. 287.017 for
CATEGORY FIVE or for a planning or study activity when the fee
for professional services exceeds the threshold anpount
provided in s. 287.017 for CATEGORY TWD, except in cases of
valid public enmergencies certified by the agency head. The
public notice nust include a general description of the
project and nust indicate how interested consultants may apply
for consideration.
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1 (b) Each agency shall encourage firnms engaged in the
2| lawful practice of their professions that desire to provide

3| professional services to the agency to subnit annually

4 | statenents of qualifications and perfornmance data.

5 (c) Any firmor individual desiring to provide

6 | professional services to the agency nust first be certified by
7 | the agency as qualified pursuant to | aw and t he regul ati ons of
8 | the agency. The agency nust find that the firmor individua

9| to be employed is fully qualified to render the required

10 | service. Anbng the factors to be considered in nmaking this

11| finding are the capabilities, adequacy of personnel, past

12 | record, and experience of the firmor individual

13 (d) Each agency shall eval uate professional services,
14 | including capabilities, adequacy of personnel, past record,
15 | experience, whether the firmis a certified mnority business
16 | enterprise as defined by the Florida Small and Mnority

17 | Busi ness Assi stance Act of 1985, and other factors determ ned
18 | by the agency to be applicable to its particular requirenents.
19 | When securing professional services, an agency nust endeavor
20| to neet the nmnority business enterprise procurenent goals
21 | under s. 287.09451
22 (e) The public nust not be excluded fromthe
23 | proceedi ngs under this section
24 (4) COWPETI TI VE SELECTI ON. - -
25 (a) For each proposed project, the agency shal
26 | evaluate current statenents of qualifications and perfornmance
27 | data on file with the agency, together with those that may be
28 | submitted by other firns regarding the proposed project, and
29 | shall conduct discussions with, and may require public
30 | presentations by, no fewer than three firns regarding their
31
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1| qualifications, approach to the project, and ability to

2| furnish the required services.

3 (b) The agency shall select in order of preference no
4| fewer than three firns deenmed to be the nost highly qualified
5| to performthe required services. In deternining whether a

6| firmis qualified, the agency shall consider such factors as
7| the ability of professional personnel; whether a firmis a

8| certified mnority business enterprise; past perfornmance;

9| willingness to neet tine and budget requirenments; |ocation

10 | recent, current, and projected workl oads of the firms; and the
11 | volune of work previously awarded to each firm by the agency,
12 | with the object of effecting an equitable distribution of

13 | contracts anong qualified firns, provided such distribution
14 | does not violate the principle of selection of the nost highly
15| qualified firns. The agency may request, accept, and consider
16 | proposals for the conpensation to be paid under the contract
17 | only during conpetitive negotiations under subsection (5).

18 (c) This subsection does not apply to a professiona
19 | service contract for a project the basic construction cost of
20 | which is estimated by the agency to be not in excess of the
21 | threshold amount provided in s. 287.017 for CATEGORY FI VE or
22 | for a planning or study activity when the fee for professiona
23 | services is not in excess of the threshold anount provided in
24 | s. 287.017 for CATEGORY TWO.

25 (d) Nothing in this act shall be construed to prohibit
26 | a continuing contract between a firmand an agency.

27 (5) COWPETI TI VE NEGOTI ATI ON. - -

28 (a) The agency shall negotiate a contract with the

29 | nost qualified firmfor professional services at conpensation
30 | which the agency deternmines is fair, conpetitive, and

31| reasonabl e. In making such determ nation, the agency shal
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conduct a detailed analysis of the cost of the professiona
services required in addition to considering their scope and
conpl exity. For any |unp-sumor cost-plus-a-fixed-fee

prof essi onal service contract over the threshold anpunt
provided in s. 287.017 for CATEGORY FOUR, the agency shal
require the firmreceiving the award to execute a
truth-in-negotiation certificate stating that wage rates and
other factual unit costs supporting the conpensation are
accurate, conplete, and current at the tine of contracting.
Any professional service contract under which such a
certificate is required nust contain a provision that the
original contract price and any additions thereto will be

adj usted to exclude any significant sums by which the agency
determ nes the contract price was increased due to inaccurate,
i nconpl ete, or noncurrent wage rates and other factual unit
costs. Al such contract adjustnents nust be nade within 1
year following the end of the contract.

(b) Should the agency be unable to negotiate a
satisfactory contract with the firmconsidered to be the nost
gqualified at a price the agency deternines to be fair,
conpetitive, and reasonable, negotiations with that firm nust
be fornally terminated. The agency shall then undertake
negotiations with the second nost qualified firm Failing
accord with the second nost qualified firm the agency nust
ternm nate negotiations. The agency shall then undertake
negotiations with the third nost qualified firm

(c) Should the agency be unable to negotiate a
satisfactory contract with any of the selected firnms, the
agency shall select additional firms in the order of their
conpet ence and qualification and continue negotiations in
accordance with this subsection until an agreenent is reached.
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(6) PRCHI BI TI ON AGAI NST CONTI NGENT FEES. - -

(a) Each contract entered into by the agency for
prof essi onal services nmust contain a prohibition against
contingent fees as follows: "The architect (or registered
surveyor and mapper, e+ professional engineer, or professiona

geol ogi st,as applicable) warrants that he or she has not

enpl oyed or retained any conpany or person, other than a bona
fide enpl oyee working solely for the architect (or registered
surveyor and mapper, ot professional engineer, or professiona

geol ogi st,as applicable) to solicit or secure this agreenent
and that he or she has not paid or agreed to pay any person
conpany, corporation, individual, or firm other than a bona
fide enpl oyee working solely for the architect (or registered
surveyor and mapper, e+ professional engineer, or professiona

geol ogi st, as applicable) any fee, conm ssion, percentage,
gift, or other consideration contingent upon or resulting from

the award or naking of this agreenent." For the breach or
violation of this provision, the agency shall have the right
to termnate the agreenent without liability and, at its
di scretion, to deduct fromthe contract price, or otherw se
recover, the full amount of such fee, commi ssion, percentage,
gift, or consideration.

(b) Any individual, corporation, partnership, firm or
conpany, other than a bona fide enpl oyee working solely for an
architect, professional engineer, professional geologist, or

regi stered | and surveyor and napper, who offers, agrees, or

contracts to solicit or secure agency contracts for

prof essi onal services for any other individual, conpany,

corporation, partnership, or firmand to be paid, or is paid,

any fee, conm ssion, percentage, gift, or other consideration

contingent upon, or resulting from the award or the naking of
8
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a contract for professional services shall, upon conviction in

a conpetent court of this state, be found guilty of a first
degree m sdeneanor, punishable as provided in s. 775.082 or s.
775. 083.

(c) Any architect, professional engineer, professiona

geol ogi st, or registered surveyor and napper, or any group,
associ ati on, conpany, corporation, firm or partnership

t hereof, who offers to pay, or pays, any fee, com ssion
percentage, gift, or other consideration contingent upon, or
resulting from the award or nmki ng of any agency contract for
prof essi onal services shall, upon conviction in a state court
of conpetent authority, be found guilty of a first degree

m sdenmeanor, puni shable as provided in s. 775.082 or s.

775. 083.

(d) Any agency official who offers to solicit or
secure, or solicits or secures, a contract for professiona
services and to be paid, or is paid, any fee, conm ssion
percentage, gift, or other consideration contingent upon the
award or nmaking of such a contract for professional services
bet ween t he agency and any individual person, conpany, firm
partnership, or corporation shall, upon conviction by a court
of conpetent authority, be found guilty of a first degree
m sdeneanor, puni shable as provided in s. 775.082 or s.

775. 083.

(7) AUTHORI TY OF DEPARTMENT OF MANAGEMENT
SERVI CES. - - Not wi t hst andi ng any ot her provision of this
section, the Departnent of Managenent Services shall be the
agency of state governnent which is solely and excl usively
aut hori zed and enpowered to adm nister and performthe
functions described in subsections (3), (4), and (5)
respecting all projects for which the funds necessary to
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conpl ete sane are appropriated to the Departnment of Managenent
Services, irrespective of whether such projects are intended
for the use and benefit of the Departnent of Managenent
Services or any other agency of government. However, nothing
herein shall be construed to be in derogation of any authority
conferred on the Departnent of Managenent Services by other
express provisions of |law. Additionally, any agency of
governnment may, with the approval of the Departnent of
Managenent Services, delegate to the Departnment of Managenent
Services authority to adninister and performthe functions
described in subsections (3), (4), and (5). Under the terns of
t he del egation, the agency may reserve its right to accept or
reject a proposed contract.

(8) STATE ASSI STANCE TO LOCAL AGENCI ES. --On any
prof essi onal service contract for which the fee is over
$25, 000, the Department of Transportation or the Departnent of
Managenent Services shall provide, upon request by a
nmuni ci pality, political subdivision, school board, or schoo
di strict, and upon rei nbursenent of the costs involved,
assi stance in selecting consultants and in negotiating
consul tant contracts.

(9) APPLICABILITY TO DESI G\- BU LD CONTRACTS. - -

(a) Except as provided in this subsection, this
section is not applicable to the procurenent of design-build
contracts by any agency, and the agency nust award
design-build contracts in accordance with the procurenent
| aws, rules, and ordi nances applicable to the agency.

(b) The design criteria package nust be prepared and
seal ed by a design criteria professional enployed by or
retained by the agency. |If the agency elects to enter into a
prof essi onal services contract for the preparation of the

10
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design criteria package, then the design criteria professiona
nmust be sel ected and contracted with under the requirenents of
subsections (4) and (5). A design criteria professional who
has been selected to prepare the design criteria package is
not eligible to render services under a design-build contract
executed pursuant to the design criteria package.

(c) Except as otherwi se provided in s. 337.11(7), the
Depart nent of Managenent Services shall adopt rules for the
award of design-build contracts to be foll owed by state
agenci es. Each ot her agency nust adopt rules or ordinances for
the award of design-build contracts. Miunicipalities, politica
subdi vi si ons, school districts, and school boards shall award
design-build contracts by the use of a conpetitive proposal
sel ection process as described in this subsection, or by the
use of a qualifications-based selection process pursuant to
subsections (3), (4), and (5) for entering into a contract
whereby the selected firmw Il subsequently establish a
guar ant eed maxi mum price and guaranteed conpletion date. |f
the procuring agency elects the option of qualifications-based
sel ection, during the selection of the design-build firmthe
procuring agency shall enploy or retain a |licensed design
prof essi onal appropriate to the project to serve as the
agency's representative. Procedures for the use of a
conpetitive proposal selection process nust include as a
m ni rum t he foll ow ng:

1. The preparation of a design criteria package for
t he design and construction of the public construction
proj ect .

2. The qualification and sel ection of no fewer than
three design-build firnms as the nobst qualified, based on the
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1| qualifications, availability, and past work of the firns,

2| including the partners or nenbers thereof.

3 3. The criteria, procedures, and standards for the

4 | eval uation of design-build contract proposals or bids, based
5] on price, technical, and design aspects of the public

6 | construction project, weighted for the project.

7 4. The solicitation of conpetitive proposals, pursuant
8| to a design criteria package, fromthose qualified

9| design-build firms and the eval uati on of the responses or bids
10 | subnmitted by those firns based on the evaluation criteria and
11 | procedures established prior to the solicitation of

12 | conpetitive proposals.

13 5. For consultation with the enpl oyed or retained

14 | design criteria professional concerning the eval uation of the
15 | responses or bids submtted by the design-build firms, the

16 | supervision or approval by the agency of the detail ed working
17 | drawi ngs of the project; and for evaluation of the conpliance
18 | of the project construction with the design criteria package
19| by the design criteria professional
20 6. In the case of public energencies, for the agency
21 | head to declare an energency and authorize negotiations with
22 | the best qualified design-build firmavailable at that tine.
23 (10) REUSE OF EXI STI NG PLANS. - - Not wi t hst andi ng any
24 | other provision of this section, there shall be no public
25| notice requirenent or utilization of the selection process as
26 | provided in this section for projects in which the agency is
27 | able to reuse existing plans froma prior project of the
28 | agency, or, in the case of a board as defined in s. 1013.01, a
29 | prior project of that or any other board. Except for plans of
30| a board as defined in s. 1013.01, public notice for any plans
31| that are intended to be reused at sonme future time nust
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contain a statement that provides that the plans are subject
to reuse in accordance with the provisions of this subsection
(11) CONSTRUCTION OF LAW--Nothing in the anmendnent of
this section by chapter 75-281, Laws of Florida, is intended
to supersede the provisions of ss. 1013.45 and 1013. 46.
Section 2. Subsection (2) of section 190.033, Florida
Statutes, is anended to read:
190. 033 Bids required.--
(2) The provisions of the Consultants' Conpetitive
Negoti ation Act, s. 287.055, apply to contracts for
engi neeri ng, geol ogy, architecture, |andscape architecture, or
regi stered surveyi ng and nmappi ng services |let by the board.
Section 3. Section 373.117, Florida Statutes, is
amended to read:
373.117 Certification by professional engineer or
pr of essi onal geol ogi st. --

(1) If an application for a pernit or license to
conduct an activity regul ated under this chapter requires the
services of a professional engineer as regul ated and defi ned
by chapter 471 or a professional geol ogist as regul ated and

defined by chapter 492, the departnent or governing board of a

wat er managenent district nmay require, as a condition of
granting a pernit or license, that a professional engineer
i censed under chapter 471 or a professional geol ogi st

i censed under chapter 492 certify upon conpletion of the

permtted or licensed activity that such activity has been
conpl eted in substantial conformance with the plans and
speci ficati ons approved by the departnent or board.

(2) The cost of such certification by a professiona
engi neer or professional geol ogi st shall be borne by the

permttee.
13
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(3) No permitted or licensed activity which is
required to be so certified shall be placed into use or
operation until the professional engineer's certificate or the
prof essi onal geologist's signature and seal are s filed with

t he departnent or board.
Section 4. This act shall take effect upon becoming a
| aw.
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