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1

2 An act relating to nediation alternatives to

3 judicial action; amending s. 44.102, F.S.

4 del eti ng | anguage regardi ng the discl osure of

5 speci fied informati on nmade during court-ordered

6 medi ati on; amending s. 44.107, F.S.; providing

7 immunity fromliability for trainees in the

8 Suprene Court's nmentorship program providing

9 immunity fromliability for persons serving as

10 medi ators in specified circunstances; anmendi ng

11 s. 44.201, F.S.; deleting | anguage regarding

12 di scl osure of specified information held by

13 Citizen Dispute Resolution Centers; creating

14 ss. 44.401-44.406, F.S.; providing a popul ar

15 name; providing for the creation of the

16 Medi ati on Confidentiality and Privil ege Act;

17 provi ding for application; providing

18 definitions; specifying when a nmediation begins
19 and ends; providing for confidentiality of
20 medi ati on communi cations; providing for a
21 privil ege; providing exceptions; providing for
22 civil renedies; providing a statute of
23 limtation; providing an exception; anmending s.
24 61. 183, F.S.; deleting |anguage regarding
25 di scl osure of specified information nade during
26 cases; providing an effective date
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsections (3) and (4) of section 44.102
31| Florida Statutes, are anmended, and present subsections (5) and
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1| (6) of that section are renunbered as subsections (4) and (5),
2| respectively, to read:
3 44.102 Court-ordered nediation.--
4 (3) Eachparty—invelved—inacourt—orderedrediation
5| preeceeding—has—aprivitegeto+refusetodiselose—andto
6| prevent—any—person—present—at—the proceedingfrom-diselosing-
7| eormminications—ade—durinrg—such—proceeding— Al eral—or
8| witten conmuni cations in a nediation proceedi ng, other than
9| an executed settlenment agreenent, shall be exenpt fromthe
10| requirenents of chapter 119 andshat—beeconfidential—and
11| iprodm-ssible—as—ewvidenrce—in—anry—subsegquent—tegal—proceedi-ng-
12| untess—alt—parties—agree—otherwise.
13 v
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29 Section 2. Section 44.107, Florida Statutes, is
30| anended to read:
31

2
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2004 Legi sl ature CS for SB 1970, 1st Engrossed

44,107 Imunity for arbitrators, and nmediators, and
nedi ator trainees.--

(1) Arbitrators serving Ar—-Arbitrater—appeinted under
S. 44.103 or s. 44.104, nediators serving er—a—+ediatoer
appetrnted under s. 44.102, and trainees fulfilling the

nentorship requirenents for certification by the Suprene Court

as a nediator shall have judicial immnity in the same manner

and to the sanme extent as a judge.

(2) A person serving as a nediator in any

noncourt-ordered nediation shall have imunity fromliability

arising fromthe performance of that person's duties while

acting within the scope of the nediation function if such

nedi ation is:

(a) Required by statute or agency rule or order

(b) Conducted under ss. 44.401-44.406 by express

agreenent of the nediation parties; or

(c) Facilitated by a nediator certified by the Suprene

Court, unless the nediation parties expressly agree not to be

bound by ss. 44.401-44. 406.

The nedi ator does not have immunity if he or she acts in bad

faith, with malicious purpose, or in a manner exhibiting

wanton and willful disregard of human rights, safety, or

property.

(3) A person serving appetnted under s. 44.106 to
assist the Suprene Court in performng its disciplinary

function shall have absolute imunity fromliability arising

fromthe performance of that person's duties while acting

within the scope of that person's appointed function.
Section 3. Subsection (5) of section 44.201, Florida

Statutes, is anended to read:
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44,201 Citizen Dispute Settlenment Centers;
establishnent; operation; confidentiality.--
(5) Any information relating to a dispute obtained by

any person while performng any duties for the center fromthe

files, reports, case sumraries, nediator's notes, or other
conmuni cati ons or material s—eral—er—witten- i s eentdential
anrd exenpt fromthe provisions of s. 119.07(1) and—shat—net

: y L : F
: y ' : ‘s
y I : L F

Section 4. Sections 44.401, 44.402, 44.403, 44.404,
44. 405, and 44.406, Florida Statutes, are created to read:
44.401 WMediation Confidentiality and Privil ege

Act . --Sections 44.401-44.406 nmay be known by the popul ar nane

the "Mediation Confidentiality and Privilege Act."
44.402 Scope. - -
(1) Except as otherwi se provided, ss. 44.401-44. 406

apply to any nediation:

4
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(a) Required by statute, court rule, agency rule or

order, oral or witten case-specific court order, or court

adm nistrative order;

(b) Conducted under ss. 44.401-44.406 by express

agreenent of the nediation parties; or

(c) Facilitated by a nediator certified by the Suprene

Court, unless the nediation parties expressly agree not to be

bound by ss. 44.401-44. 406.

(2)  Notwi thstandi ng any other provision, the nediation

parties may agree in witing that any or all of s. 44.405(1),

s. 44.405(2), or s. 44.406 will not apply to all or part of a

nedi ati on proceeding.

44. 403 Definitions.--As used in ss. 44.401-44.406, the

term

(1) "Mediation communi cation” neans an oral or witten

statenent, or nonverbal conduct intended to make an _assertion,

by or to a nediation participant nmade during the course of a

nediation, or prior to nediation if made in furtherance of a

nedi ati on. The commi ssion of a crine during a nediation i s not

a _nedi ati on _conmuni cation.

(2) "Mediation participant" neans a nediation party or

a_person who attends a nediation in person or by tel ephone,

vi deo _conference, or other el ectroni c neans.

(3) "Mediation party" or "party" neans a person

participating directly, or through a designated

representative, in a nediation and a person who:

(a) |Is a naned party;

(b) 1s areal party in interest: or

(c) Wuld be a naned party or real party in interest

if an action relating to the subject matter of the nedi ation

were brought in a court of |aw
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(4) "Mediator" neans a neutral, inpartial third person

who facilitates the nediation process. The nediator's role is

to reduce obstacles to conmuni cation, assist in identifying

issues, explore alternatives, and otherwise facilitate

voluntary agreenments to resolve disputes, without prescribing

what _the resol ution nust be.

(5) "Subseguent proceeding" neans an adjudicative

process that follows a nediation, including related discovery.

44. 404 Mediation; duration.--

(1) A court-ordered nedi ation begins when an order is

i ssued by the court and ends when:

(a) A partial or conplete settlenent adreenment,

intended to resolve the dispute and end the nediation, is

signed by the parties and, if required by |aw, approved by the

court:;

(b) The nedi ator declares an inpasse by reporting to

the court or the parties the |lack of an adreenent;

(c) The nmediation is terninated by court order, court

rule, or applicable law. or

(d) The nediation is term nated, after party

conpliance with the court order to appear at nedi ation, by:

1. Agreenent of the parties; or

2. One party qgiving witten notice to all other

parties in a multiparty nediation that the one party is

termnating its participation in the nediation. Under this

circunstance, the termnation is effective only for the

wit hdrawi ng party.

(2) In all other nediations, the nediation begins when

the parties agree to nediate or as required by agency rul e,

agency order, or statute, whichever occurs earlier, and ends
when:

6
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(a) A partial or conplete settlenent adreenent,

intended to resolve the dispute and end the nediation, is

signed by the parties and, if required by |aw, approved by the

court:;

(b) The nedi ator declares an inpasse to the parties;

(c) The nmediation is ternminated by court order, court

rule, or applicable law. or

(d) The nediation is term nated by:

1. Agreenent of the parties; or

2. One party qgiving notice to all other parties in a

mul tiparty nediation that the one party is termnating its

participation in the nmediation. Under this circunstance, the

termnation is effective only for the withdrawi ng party.

44.405 Confidentiality; privilege; exceptions.--

(1) Except as provided in this section, all nediation

comuni cations shall be confidential. A nediation participant

shall not disclose a nediation communi cation to a person other

than another nediation participant or a participant's counsel

A violation of this section may be renedied as provided by s.

44.406. If the nediation is court ordered, a violation of this

section may al so subject the nediation participant to

sanctions by the court, including, but not limted to, costs,

attorney's fees, and nediator's fees.

(2) A nediation party has a privilege to refuse to

testify and to prevent any other person fromtestifying in a

subsequent proceedi ng regardi ng nedi ati on _conmuni cati ons.

(3) If, in a nediation involving nore than two

parties, a party gives witten notice to the other parties

that the party is termnating its participation in the

nedi ation, the party giving notice shall have a privilege to

refuse to testify and to prevent any other person from
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testifying in a subseqguent proceedi ng regarding only those

nedi ati on conmmuni cati ons that occurred prior to the delivery

of the witten notice of term nation of nediation to the other

parties.
(4)(a) Notwithstanding subsections (1) and (2). there

is no confidentiality or privilege attached to a signed

witten agreenent reached during a nediation, unless the

parties agree otherwi se, or for any nediation conmmuni cation:

1. For which the confidentiality or privilege against

di scl osure has been waived by all parties;

2. That is willfully used to plan a crine, conmit or

attenpt to commit a crine, conceal ongoing crimnal activity,

or _threaten viol ence;

3. That requires a nmandatory report pursuant to

chapter 39 or chapter 415 solely for the purpose of nmeking the

nmandatory report to the entity requiring the report;

4. Ofered to report, prove, or disprove professiona

mal practice occurring during the nediation, solely for the

purpose of the professional nmlpractice proceeding;

5. Ofered for the limted purpose of establishing or

refuting legally recogni zed grounds for voiding or refornmng a

settl enent agreenent reached during a nediation; or

6. Ofered to report, prove, or disprove professiona

m sconduct occurring during the nediation, solely for the

internal use of the body conducting the investigation of the

conduct .

(b) A nediation communi cation disclosed under any

provision of subparagraphs (4)(a)3., (4)(a)4., (4)(a)5., or

(4)(a)6. remnins confidential and is not discoverable or

adni ssi bl e for any other purpose, unless otherw se pernmtted

by this section.
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(5) Information that is otherw se admi ssible or

subject to discovery does not becone inadm ssible or protected

fromdiscovery by reason of its disclosure or use in

nedi ati on.

(6) A party that discloses or nakes a representation

about a privileged nediation communi cati on wai ves that

privilege, but only to the extent necessary for the other

party to respond to the disclosure or representation.

44.406 Confidentiality; civil renedies.--

(1) Any nediation participant who know ngly and

willfully discloses a nediation conmunication in violation of

s. 44.405 shall, upon application by any party to a court of

conpetent jurisdiction, be subject to renedies, including:

(a) FEquitable relief.

(b) Conpensatory damages.

(c) Attorney's fees, nediator's fees, and costs

incurred in the nediation proceeding.

(d) Reasonable attorney's fees and costs incurred in

the application for renedies under this section.

(2) Notwi thstanding any other |aw, an application for

relief filed under this section may not be commenced | ater

than 2 vears after the date on which the party had a

reasonabl e opportunity to discover the breach of

confidentiality, but in no case nore than 4 vears after the

date of the breach

(3) A nediation participant shall not be subject to a

civil action under this section for |awful conpliance with the

provisions of s. 119.07.

Section 5. Subsection (3) of section 61.183, Florida

Statutes, is anended to read:

61.183 Mediation of certain contested issues.--
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(3) Any information fromthe files, reports, case
summaries, nmediator's notes, or other comruni cations or
mat eri al s—eral—er—written— relating to a nediation proceeding
pursuant to this section obtained by any person performng
medi ati on duties is eenfidential—and exenpt fromthe

provi sions of s. 119.07(1) ard—rayr—ret—bediselosedwithout
. ‘g ? I .
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Section 6. This act shall take effect July 1, 2004.
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