Florida Senate - 2004 SB 2032
By Senator Snith

14- 989A- 04

1 A bill to be entitled

2 An act relating to involuntary nental health

3 treatnent of nentally ill inmates; anending s.
4 945.41, F.S.; deleting a provision requiring

5 the Departnent of Corrections to contract with
6 the Departnent of Children and Family Services
7 for mental health services; providing

8 | egislative intent with respect to the

9 i nvoluntary adm ni stration of psychotropic

10 nedi cations to a nentally ill inmate who

11 refuses treatnent and poses a threat to others;
12 anending s. 945.42, F.S.; defining the term
13 "adm ni strative panel"; redefining the term
14 "mental health treatnent facility"; anending s.
15 945.48, F.S.; revising the period during which
16 i nvoluntary nental health treatnent nmay be

17 provided; requiring an admini strative pane

18 rather than the circuit court to deternine

19 whet her to continue involuntary nental health
20 treatnent of an inmate in an energency or
21 nonener gency situation; extending the period
22 for providing involuntary nental health
23 treatnent in a nonenergency situation
24 speci fying circunstances under which an
25 adm ni strative panel nmay issue an order
26 aut hori zing the continuation of involuntary
27 nmental health treatnent; requiring the
28 Departnent of Corrections to adopt procedures
29 for conducting hearings of the administrative
30 panel ; specifying conditions that the
31 adm ni strative panel nust consider in
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1 determ ni ng whether to order involuntary nental

2 health treatnent for an inmate; deleting

3 requirenents that an innmate be provided with a

4 copy of the petition for involuntary nental

5 health treatnent and an attorney; anending s.

6 945.49, F.S.; deleting a requirenent that the

7 Departnent of Children and Fam |y Services

8 cooperate in adopting rules for adm nistering

9 the Corrections Mental Health Act; providing an

10 ef fective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Section 945.41, Florida Statutes, is

15 | anended to read:

16 945.41 Legislative intent of ss. 945.40-945.49.--1t is
17 | the intent of the Legislature that nentally ill inmates in the
18 | custody of the Departnent of Corrections receive evaluation

19 | and appropriate treatnent for their nental illness through a
20 | continuum of services. It is further the intent of the

21| Legislature that:

22 (1) Inmates in the custody of the departnent who have
23 | nmental illnesses that require hospitalization and intensive

24 | psychiatric inpatient treatnment or care receive appropriate

25| treatnent or care in Departnent of Corrections nental health
26 | treatnent facilities designated for that purpose. Fhe

27 | departrent——shatH—econtract—wth—thebepartrnent—ef—Chitdren—and
28 | Famty—Services—for—theprovisiron—of-rnenta—heatth—servieces—+in
29 | any—departrental—renta—heat-th—t+reatwent—facttty— The

30 | Departnent of Corrections shall provide nental health services
31
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to inmates conmmitted to it and may contract with any persons
or agencies qualified to provide such services.

(2) Mental health treatnment facilities be secure and
adequat el y equi pped and staffed for the provision of nental
health services and that, to the extent possible, such
services be provided in the |east restrictive manner
consistent with opti numinprovenent of the inmate's condition

(3) Inmates who are transferred to any facility for
t he purpose of nental health treatnent be given consideration
for parole and be eligible for release by reason of gain-tine
al | onances as provided in s. 944.291 and rel ease by expiration
of sentence, consistent with guidelines established for that
pur pose by the departnent.

(4) Any inmate sentenced as a youthful offender, or
desi gnated as a youthful offender by the departnent pursuant
to chapter 958, who is transferred pursuant to this act to a
nmental health treatnent facility be separated from ot her
inmates, if necessary, as deternined by the warden of the
treatnent facility. |In no case shall any youthful offender be
pl aced at the Florida State Prison or the Union Correctiona
Institution for nmental health treatmnent.

(5) The departnent nmay designate a nental health
treatnent facility for adult and yout hful fenale offenders or
may contract with other appropriate agencies for such
servi ces.

(6) Any inmate who is nentally ill, whose nental

i mpai rnent poses a risk of harmto self or others, and who

refuses treatnment with psychotropic nedi cati ons deened

necessary and appropriate by an adninistrative panel, be

admi ni stered such treatnent involuntarily.
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Section 2. Section 945.42, Florida Statutes, is
amended to read:

945. 42 Definitions; ss. 945.40-945.49.--As used in ss.
945. 40-945.49, the following terns shall have the neani ngs
ascribed to them unless the context shall clearly indicate
ot herwi se:

(1) "Administrative panel" neans a panel of at | east

three health care professionals licensed in this state who

shal | conduct hearings to deternine whether involuntary

treatnent with psychotropic nedications is necessary and

appropriate for an inmate refusing such treatnent. A nenber of

the panel may not be involved in the delivery or supervision

of nental health care and treatnent to the i nnmate refusing

treatnent with psychotropic nedication. Each panel shall be

conprised of at |east one psychiatrist licensed in this state

with the renmining nenbers being physicians |icensed under
chapter 458 or chapter 459. Menbers of the panel shall be
appoi nted by the Assistant Secretary for Health Services or

his or her designee.

(2)t) "Court™ means the circuit court.

(3) 2y "Departnment” neans the Departnent of
Corrections.

(4) 3y "Director” means the Director for Mental Health
Services of the Departnent of Corrections or his or her

desi gnee.

(54 "In imedi ate need of care and treatnment” neans
that an inmate is apparently nmentally ill and is not able to
be appropriately cared for in the institution where the innate
is confined and that, without intervention, the alleged nental
illness poses an i mediate, real, and present threat of

4
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1| substantial harmto the inmate's well-being or to the safety
2 | of others.

3 (6)t5)r "In need of care and treatnment” neans that an

4| inmate has a nental illness for which inpatient services in a
5| nmental health treatnent facility are necessary, which nental
6| illness poses a real and present threat of substantial harmto
7| the inmate's well-being or to the safety of others.

8 (7) 6y "I nmate" nmeans any person conmitted to the

9| custody of the Departnent of Corrections.

10 (8) A "Mental health treatment facility" means an

11| institution, facility, or unit within an institution of the
12 | departnent which is designated by the Assistant Secretary of
13 | Heal th Servi ces the—Cor+reetions—Mental—Health—tnstitution—and
14 | any—ether—inAstitution—that—the-Asststant—Secretary—{for—Heatth
15 | Serviees—of—thedepartrent—speeciiecaty—designates—by—+ute to
16 | provide acute psychiatric care at the hospital level, in

17 | contrast to less intensive |evels of care such as outpatient
18 | nental health care, transitional nental health care, or crisis
19 | stabilization care.
20 (9)(8)y "Mentally ill" neans an inpairnment of the
21 | enotional processes, of the ability to exercise conscious
22 | control of one's actions, or of the ability to perceive
23| reality or to understand, which inpairnment substantially
24 | interferes with a person's ability to neet the ordinary
25 | demands of living, regardless of etiology, except that, for
26 | the purposes of transfer of an innmate to a nental health
27 | treatnent facility, the termdoes not include retardation or
28 | devel opnental disability as defined in chapter 393, sinple
29 | intoxication, or conditions nmanifested only by antisoci al
30 | behavi or or drug addiction.
31

5
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DMWNPER O

Florida Senate - 2004 SB 2032
14- 989A- 04

(10) 9y "Psychiatrist" nmeans a nedical practitioner

| icensed pursuant to chapter 458 or chapter 459 who has
primarily diagnosed and treated nervous and nental disorders
for a period of not less than 3 years inclusive of psychiatric
resi dency.

(11) ¢36) "Psychol ogi st means a behaviora
practitioner who has an approved degree in psychology that is
primarily clinical in nature froma university or professiona
graduate school that is state-authorized or accredited by an
accredi ting agency approved by the United States Departnent of
Education and who is professionally certified by the
appropriate professional psychol ogy association or is |licensed
as a psychol ogi st pursuant to chapter 490.

(12) (1) "Secretary" neans the Secretary of
Corrections.

(13)*2) "Transitional nmental health care" neans a
| evel of care that is nore intensive than outpatient care, but
| ess intensive than crisis stabilization care, and i s
characterized by the provision of traditional nmental health
treatnents such as group and individual therapy, activity
t herapy, recreational therapy, and chenotherapy, in the
context of a structured residential setting. Transitiona
nmental health care is indicated for a person with chronic or
resi dual synptonatol ogy who does not require crisis
stabilization care or acute psychiatric care at the hospita
| evel, but whose inpairnments in functioning neverthel ess
render himor her incapable of adjusting satisfactorily within
the general inmate popul ation, even with the assistance of
out patient care.

(14) 13y "Warden" means the warden of a state
corrections facility or his or her designee.
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1 Section 3. Subsection (2) of section 945.48, Florida

2| Statutes, is anended to read:

3 945.48 Rights of innmate provided treatnent. --

4 (2) RICGHT TO EXPRESS AND | NFORVED CONSENT. - - Any i nnat e
5| provided psychiatric treatnent within the departnent shall be
6 | asked to give his or her express and inforned witten consent
7| for such treatnment. "Express and inforned witten consent" or
8 | "consent" nmeans consent voluntarily given in witing after a

9 | conscientious and sufficient explanation and di scl osure of the
10 | purpose of the proposed treatnent; the comon side effects of
11| the treatnent, if any; the expected duration of the treatnent;
12 | and the alternative treatnent available. The explanation

13 | shall enable the inmate to nake a knowi ng and willful decision
14 | without any el enment of fraud, deceit, or duress or any other
15| formof constraint or coercion. Involuntary nmental health

16 | treatment of an inmate who refuses treatnment that is deened to
17 | be necessary for the appropriate care of the inmate and the

18 | safety of the inmate or others nay be provided at an

19 | institution authorized to do so by the Assistant Secretary for
20| Health Services under the foll owi ng circunstances:

21 (a) In an energency situation in which there is

22 | i mredi ate danger to the health and safety of the inmte or

23 | ot hers ether—inmrates, such treatnent nay be provided upon the
24 | witten order of a physician for a period not to exceed 72 48
25 | hours, excluding weekends and | egal holidays. |If, after the
26 | 72- hour 48-hoeur period, the inmte has not given express and
27 | inforned consent to the treatnent initially refused, the

28 | warden shall, within 48 hours, excluding weekends and | ega

29 | holidays, contact the Assistant Secretary of Health Services
30| or his or her designee to convene an adnini strative panel for
31| a hearing to deterni ne whether an order authorizing continued
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treatnent of the inmate should be issued petition—the—eciredit
. I . et he—faciii Lo w
af—order—avthortzng—the—continved—treatment—ef—the—+nmate. |In

the interim treatnment may be continued upon the witten order
of a physician who has determ ned that the energency situation
continues to present a danger to the safety of the inmte or
others. |If an inmate nust be isolated for nental health
pur poses, that decision nust be reviewed within 72 hours by
nmedi cal staff different fromthat naking the origina
pl acenent .

(b) In a situation other than an energency situation
the warden shall contact the Assistant Secretary of Health

Services or his or her designhee to request that an

admi ni strative panel be convened to conduct a hearing to

determ ne whether an order authorizing treatnment of the inmate

shoul d be issued petitienthe—ecourt—foer—an—erder—autherizing
the—t+reatrent—of —the—+nmate. The order shall allow such

treatnent for a period not to exceed 180 96 days fromthe date

of the order. Unless the Assistant Secretary for Health

Services or his or her designhee eourt- is notified in witing

that the inmate has provi ded express and i nforned consent in
witing, that—theinratehas—beentransterred—to—another
HAstitutien—of—the—departwent—or that the inmate is no | onger
in need of treatnent, the warden shall, prior to the
expiration of the initial 180-day 96-day order, contact the
Assi stant Secretary for Health Services to convene an

adm ni strati ve panel petitien—the—court for an order

aut hori zing the continuation of treatnment for another 180-day
90-day period. This procedure shall be repeated until the

i nmat e provi des consent or is no longer in need of treatnent.
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Treatnent nmay be continued pending a hearing before an

admi ni strative panel after—thetitHngof—anypetition.

(c) An order by the admi nistrative panel authorizing

treatnent shall be issued only after a hearing and only after

a finding by the administrative panel that the treatnent

authorized is necessary for the appropriate care of the inmate

and the safety of the innmate or others.
(d)te)r The departnent shall establish by rule
procedures for the conduct of hearings by the adm nistrative

panel to determ ne need for treatnent. Such procedures shal

ensure that an inmate is afforded appropriate due process. At

the hearing on the issue of whether the admi nistrative pane

cottrt shoul d aut horize treatnent for which an i nmate has
refused to give express and i nforned consent, the
adm ni strative panel eettt shall determ ne by clear and

convi nci ng evidence whether the inmate is nentally ill as
defined in this chapter; whether such treatnent is nedically
appropriate and essential for the safety of the inmate or

others. In deternining whether such treatnent is nedically

appropriate for the inmate, the adm nistrative panel shal
det er m ne teo—the—<careof theinrate—and whet her the treatnent
is experinental or presents an unreasonable risk of serious,

hazardous, or irreversible side effects. In arriving at its

det er mi nati on the—substitute—judgrent—decision, the

admi ni strative panel eetrt nust consider at |east the

fol | owi ng:
1. The inmate's expressed preference regarding
treat ment;
2. The probability of adverse side effects;
3. The prognosis for the inmate without treatnent; and
4. The prognosis for the inmate with treatnent.
9
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1

5 e ke , . et ded
3 | with—a—copy—of thepetition—and-thedate—tirne—andtocation
4 | of —the—hearing—The—inmaterray have—an—attorneyt+represent—him
5 - . . S ’

6 | eourt—shatHt—appoint—the—offiee—of thepubtic—defender—to

7 | represent—hi-m-or—her—at—thehearing—Fthe—inmate—rmay—testify
8 | er—not—as—he—or—she—chooses,—ray €ross-—examne—wtnesses

9 | testityingon—behatf—of—thetacitty—antd—ray present—hi-s—or
10 | her—own—witnesses—

11 (e)ftd)y In addition to the above provisions, when the

12 | permission of the inmate cannot be obtained, the warden of a
13| nental health treatnent facility, or his or her designated

14 | representative, with the concurrence of the inmate's attending
15 | physician, nmay authorize emergency surgical or nonpsychiatric
16 | nedical treatnent if such treatnent is deened |ifesaving or
17 | there is a situation threatening serious bodily harmto the
18 | i nmat e.

19 Section 4. Subsections (2) and (3) of section 945. 49
20| Florida Statutes, are anended to read:
21 945.49 (Qperation and adm nistration. --
22 (2) RULES. --The depart nent —n—ecooperation—wth—the
23 | Men ealt+h—F m-ofH-ee—-o Fre rent of Chil dren
24 | Famty—Services;shall adopt rul es necessary for
25| administration of ss. 945.40-945.49 in accordance with chapter
26 | 120.
27 (3) ORI ENTATI ON AND TRAI NI NG --Correctional officers
28 | assigned to enptoyed—by a nental health treatnent facility
29 | shall receive specialized training above and beyond t hat
30| required for basic certification pursuant to chapter 943. Such
31
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1| training shall be in accordance with requirenents of the

2| Crimnal Justice Standards and Trai ni ng Conmi ssion

3 Section 5. This act shall take effect July 1, 2004.

4

5 EE IR b S b b I S S b S S b b S I S b I b S b

6 SENATE SUMMARY

7 Revi ses vari ous Provisions_of the Corrections Mental
Health Act. Deletes a requirenent that the Departnent of

8 Corrections contract wth the Departnment of ildren and
Fam |y Services for providing nental health services to

9 inmates, Provides for the involuntary adm nistration of
mental health treatnent to a nentally ill inmate_who

10 refuses treatnent and poses a threat to others. Revises
the tinme period during which involuntary nental health

11 treatnent nmay be provided. Requires an admnistrative
anel rather’ than the circuit court to determ ne whet her

12 o0 continue involuntary nental health treatnment in
emer gency and nonener gency situations. Requires the

13 Departnent of Corrections to adopt rules, Deletes a
requi rement that an inmate be PFOVIded with a copy of the

14 petition for involuntary nental health treatnent and an

15 attorney. (See bill for details.)

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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