Florida Senate - 2004 CS for SB 2038

By the Committee on Banking and | nsurance; and Senator Fasano

311-2438-04

1 A bill to be entitled

2 An act relating to insurance; anending s.

3 20.121, F.S.; requiring the Division of

4 Consuner Services of the Departnent of

5 Fi nanci al Services to designhate an enpl oyee as
6 primary contact for consuners on issues

7 i nvol vi ng si nkhol es; anending s. 501.137, F.S.
8 requiring an insurer to reinstate, under

9 certain circunmstances, an insurance policy that
10 is cancelled due to failure of the lender to
11 pay a prem um for which sufficient escrow funds
12 are on deposit; requiring that the | ender

13 rei mburse the property owner for any penalties
14 or fees paid for purposes of reinstating the
15 policy; requiring the lender to pay the

16 i ncreased cost of insurance premunms for a

17 specified period of tinme under certain

18 condi tions; amending s. 624.4622, F.S.

19 providing that a | ocal governnent
20 sel f-insurance fund conply with specified
21 provi sions; anmending s. 625.081, F.S.
22 provi di ng an exception; anmending s. 625.121
23 F.S.; providing for valuation of life insurance
24 policies; amending s. 626.321, F.S.; linmting
25 the types of business that may be transacted by
26 personal lines agents; anending s. 627.476,
27 F.S.; authorizing the use of certain nortality
28 tabl es for purposes of the Standard
29 Nonforfeiture Law for Life Insurance; creating
30 S. 625.9743, F.S., relating to claimsettlenent
31 practices for notor vehicle insurance;
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1 prescribing standards to be foll owed by

2 insurers; creating s. 626.9744, F.S., relating
3 to claimsettl enent practices for honeowners'
4 i nsurance; prescribing standards to be followed
5 by insurers; anending s. 627.4091, F.S.

6 provi di ng additional disclosure requirenents

7 with respect to a refusal to insure; anending
8 S. 627.4133, F.S.; requiring property insurers
9 to reinstate a canceled policy as required by
10 s. 501.137, F.S.; restricting the use of

11 certain clainms as a cause for cancellation or
12 nonrenewal ; anmending s. 627.7015, F.S.

13 providing that arbitration clauses do not

14 preclude an insured fromusing the property

15 cl ai m nedi ati on program creating 627.7077,

16 F.S.; providing for a feasibility study for a
17 proposed Florida Sinkhole Insurance Facility;
18 anending s. 627.838, F.S.; deleting a filing
19 fee; amending s. 627.848, F.S.; specifying

20 provi sions for cancellation of insurance

21 contracts; anmending s. 627.849, F.S., to

22 conformto the elinmnation of a filing fee;

23 repealing s. 625.131, F.S., relating to credit
24 life and disability policies; providing for

25 construction of the act; providing effective
26 dat es.

27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30 Section 1. Paragraph (h) of subsection (2) of section
31| 20.121, Florida Statutes, is anended to read:

2
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1 20.121 Departnent of Financial Services.--There is

2| created a Departnent of Financial Services.

3 (2) DIVISIONS. --The Departnent of Financial Services
4 | shall consist of the follow ng divisions:

5 (h) The Division of Consumer Services, which shal

6 | include a Bureau of Funeral and Cenetery Services.

7 1. The Division of Consuner Services shall performthe
8| following functions concerning products or services regul ated
9| by the Departnent of Financial Services or by either office of
10 | the Financial Services Comm ssion

11 a. Receive inquiries and conplaints from consuners. ;-
12 b. Prepare and di ssenmi nate such information as the

13 | departnent deens appropriate to informor assist consuners. ;-
14 c. Provide direct assistance and advocacy for

15 | consuners who request such assistance or advocacy. ;-

16 d. Wth respect to apparent or potential violations of
17 | law or applicable rules by a person or entity |licensed by the
18 | departnent or by either office of the conm ssion, report such
19 | apparent or potential violation to the appropriate division of
20| the departnent or office of the comm ssion, which nmay take

21| such further action as it deens appropriate.

22 e. Designate an enpl oyee of the division as primary
23 | contact for consuners on issues relating to sinkhol es.

24 2. Any person licensed or issued a certificate of

25| authority by the departnment or by the Office of I|nsurance

26 | Regul ation shall respond, in witing, to the Division of

27 | Consuner Services within 20 days after receipt of a witten
28 | request for information fromthe division concerning a

29 | consuner conplaint. The response nust address the issues and
30| allegations raised in this conplaint. The division may, inits
31| discretion, inpose an adm nistrative penalty for failure to

3
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conply with this subparagraph in an anount up to $2,500 per
vi ol ation upon any entity licensed by the departnent or the
Ofice of Insurance Regul ation and $250 for the first

vi ol ation, $500 for the second violation and up to $1, 000 per
viol ation thereafter upon any individual |icensed by the
departnment or the Ofice of Insurance Regul ation

3. The departnent may adopt rules to inplenent the
provi sions of this paragraph.

4. The powers, duties, and responsibilities expressed
or granted in this paragraph shall not linit the powers,
duties, and responsibilities of the Departnment of Financi al
Services, the Financial Services Conmission, the Ofice of
I nsurance Regul ation, or the Ofice of Financial Regulation
set forth el sewhere in the Florida Statutes.

Section 2. Section 501.137, Florida Statutes, is
amended to read:

501. 137 Mbrtgage | enders; tax and insurance paynents
from escrow accounts; duties.--

(1) Every lender of noney, whether a natural person or
an artificial entity, whose |oans are secured by a nortgage on
real estate located within the state and who receives funds
incidental thereto or in connection therewith for the paynment
of property taxes or hazard insurance prem uns when the steh
funds are held in escrow by or on behalf of the |ender, shal
promptly pay the steh taxes or insurance prem unms when the
steh taxes or preniuns becone due and adequate escrow funds
are deposited, so that the maxi numtax di scount avail abl e may
be obtained with regard to the taxable property and so that
i nsurance coverage on the property does not | apse.

(2) If an escrow account for the steh taxes or
i nsurance premuns is deficient, the | ender shall notify the
4
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1| property owner within 15 days after the | ender receives the

2| notification of taxes due fromthe county tax collector or

3| receives the notification fromthe insurer that a premumis
4 | due.

5 (3)(a) If the lender, as a result of neglect, fails to
6 | pay any tax or insurance prem umwhen the tax or premumis

7 | due and there are sufficient escrow funds on deposit to pay

8| the tax or premium and if the property owner suffers a | oss
9] as aresult of this sueh failure, then the | ender is wiH—be
10 | liable for the sueh | oss; except, however, that with respect
11 ) to any |l oss which woul d ot herwi se have been insured, the

12 | extent of the sueh liability shall not exceed the coverage

13| linmts of any insurance policy which has | apsed.

14 (b) If the | ender violates paragraph (a) and the

15| prem um paynent is not nore than 90 days overdue, the insurer
16 | shall reinstate the insurance policy, retroactive to the date
17 | of cancellation, and the | ender shall reinburse the property
18 | owner for any penalty or fees inposed by the insurer and paid
19| by the property owner for purposes of reinstating the policy.
20 (c) |If the |lender violates paragraph (a) and the
21 | premium paynment is nore than 90 days overdue or if the insurer
22 | refuses to reinstate the i nsurance policy, the | ender shal
23| pay the difference between the cost of the previous insurance
24 | policy and a new, conparable insurance policy for a period of
25| 2 years.
26 (4) At the expiration of the annual accounting period,
27 | the I ender shall issue to the property owner an annua
28 | statenment of the escrow account.
29 Section 3. Subsections (3) and (4) are added to
30 | section 624.4622, Florida Statutes, to read:
31 624. 4622 Local governnent sel f-insurance funds.--

5
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1 (3) Notwithstandi ng the provisions of subsection (2),

2| a local governnment self-insurance fund created under this

3| section after Cctober 1, 2004, shall initially be organi zed as
4| a conmercial self-insurance fund under s. 624.462 or a group
5| sel f-insurance fund under s. 624.4621 and, for the first 5

6| years of its existence, shall be subject to all the

7| requirenents applied to commercial self-insurance funds or to
8 | group sel f-insurance funds, respectively.

9 (4)(a) A local governnment self-insurance fund forned
10 | after January 1, 2005, shall, for its first 5 fiscal years,

11| file with the office full and true statenents of its financial
12 | condition, transactions, and affairs. An annual statenent

13 | covering the preceding fiscal year shall be filed within 60
14 | days after the end of the fund's fiscal year and quarterly

15| statenents shall be filed within 45 days after each such date.
16 | The office may, for good cause, grant an extension of tine for
17 | filing an annual or quarterly statenent. The statenents shal
18 | contain information generally included in insurers' financial
19 | statenents prepared in accordance with generally accepted

20 | i nsurance accounting principles and practices and in a form
21| generally used by insurers for financial statenents, sworn to
22 | by at least two executive officers of the self-insurance fund.
23| The formfor financial statenents shall be the formcurrently
24 | approved by the National Association of |nsurance

25 | Conmi ssioners for use by property and casualty insurers.

26 (b) Each annual statenent shall contain a statenent of
27 | opinion on loss and | oss adjustnent expense reserves nade by a
28 | nenber of the Anerican Acadeny of Actuaries. Wrkpapers in

29 | support of the statenent of opinion nust be provided to the
30| of fice upon request.

31
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Section 4. Section 625.081, Florida Statutes, is
anended to read:

625.081 Reserve for health insurance.--For all health
i nsurance policies, the insurer shall maintain an active life
reserve which places a sound value on the insurer's
liabilities under such policies; is not less than the reserve
according to appropriate standards set forth in rules issued
by the commission; and, with the exception of credit

disability insurance,in no event, is less in the aggregate

than the pro rata gross unearned preniuns for such policies.

Section 5. Paragraphs (a), (e), and (f) of subsection
(5) and subsection (13) of section 625.121, Florida Statutes,
are anended, and paragraphs (k) and (I) are added to
subsection (5) of that section, to read:

625.121 Standard Valuation Law, |ife insurance.--

(5) M N MUM STANDARD FOR VALUATI ON OF POLI CI ES AND
CONTRACTS | SSUED ON OR AFTER OPERATI VE DATE OF STANDARD
NONFORFEI TURE LAW - - Except as ot herwi se provided in paragraph
(h) and subsections (6), (11), and (14), the m ni num st andard
for the valuation of all such policies and contracts issued on
or after the operative date of s. 627.476 (Standard
Nonforfeiture Law for Life Insurance) shall be the
conmi ssi oners' reserve valuation nethod defined in subsections
(7), (11), and (14); 5 percent interest for group annuity and
pure endownent contracts and 3.5 percent interest for al
ot her such policies and contracts, or in the case of life
i nsurance policies and contracts, other than annuity and pure
endownent contracts, issued on or after July 1, 1973, 4
percent interest for such policies issued prior to Cctober 1,
1979, and 4.5 percent interest for such policies issued on or
after COctober 1, 1979; and the follow ng tables:

7
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(a) For all ordinary policies of life insurance issued
on the standard basis, excluding any disability and acci dental
death benefits in such policies:

1. For policies issued prior to the operative date of
S. 627.476(9), the commissioners' 1958 Standard Ordinary
Mortality Table; except that, for any category of such
policies issued on female risks, nodified net prem uns and
present values, referred to in subsection (7), may be
cal cul ated according to an age not nore than 6 years younger
than the actual age of the insured.;—and

2. For policies issued on or after the operative date
of s. 627.476(9), the conmissioners' 1980 Standard O di nary
Mortality Table or, at the election of the insurer for any one
or nore specified plans of life insurance, the conmnm ssioners
1980 Standard Ordinary Mortality Table with Ten-Year Sel ect
Mortality Factors.
3. For policies issued on or after July 1, 2004,

ordinary nortality tables, adopted after 1980 by the Nationa

Associ ation of |nsurance Commi ssioners, adopted by rule by the

conmi ssion for use in deternining the mninum standard of

val uation for such polici es.

(e) For total and permanent disability benefits in or
suppl enentary to ordinary policies or contracts:

1. For policies or contracts issued on or after
January 1, 1966, the tables of period 2 disablenent rates and
the 1930 to 1950 ternmination rates of the 1952 disability
study of the Society of Actuaries, with due regard to the type
of benefit;

2. For policies or contracts issued on or after
January 1, 1961, and prior to January 1, 1966, either those

8
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1| tables or, at the option of the insurer, the class three

2| disability table (1926); and

3 3. For policies issued prior to January 1, 1961, the
4| class three disability table (1926); and-

5 4. For policies or contracts issued on or after July
6| 1, 2004, tables of disablenent rates and termi nation rates

7 | adopted after 1980 by the National Association of |Insurance
8 | Commi ssi oners, adopted by rule by the conmission for use in
9| determning the mni num standard of valuation for those

10| policies or contracts.

11

12 | Any such table for active lives shall be conbined with a

13| nortality table permitted for calculating the reserves for
14 | life insurance policies.

15 (f) For accidental death benefits in or supplenentary
16 | to policies:

17 1. For policies issued on or after January 1, 1966
18 | the 1959 Accidental Death Benefits Tabl e;

19 2. For policies issued on or after January 1, 1961
20| and prior to January 1, 1966, either that table or, at the
21| option of the insurer, the Interconpany Double Indemity
22 | Mortality Table; and
23 3. For policies issued prior to January 1, 1961, the
24 | I nterconpany Doubl e Indemity Mrtality Table; and-
25 4. For policies issued on or after July 1, 2004,
26 | tabl es of accidental death benefits adopted after 1980 by the
27 | National Association of |Insurance Commi ssi oners, adopted by
28 | rule by the conmission for use in deternining the mni num
29 | standard of valuation for those policies.
30
31
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1| Either table shall be conbined with a nortality table

2| permitted for calculating the reserves for life insurance

3| policies.

4 (k) For individual annuity and pure endowrent

5] contracts issued on or after July 1, 2004, excluding any

6| disability and accidental death benefits purchased under those
7| contracts, individual annuity nortality tables adopted after
8] 1980 by the National Association of |nsurance Conmi ssioners,
9 | adopted by rule by the comrission for use in determ ning the
10 | mini num standard of valuation for those contracts.

11 (1) For all annuities and pure endowrents purchased on
12 ) or after July 1, 2004, under group annuity and pure endowrent
13 | contracts, excluding any disability and accidental death

14 | benefits purchased under those contracts, group annuity

15| nortality tabl es adopted after 1980 by the Nationa

16 | Associ ation of | nsurance Conmi ssioners, adopted by rule by the
17 | conmission for use in deternining the mni num standard of

18 | valuation for those contracts.

19 (13) APPLHCABHAFY-—TO CREDI T LIFE AND DI SABILITY

20 | HNSURANEE POLI CIES. - -

21 (a) For policies issued prior to January 1, 2004:

22 1. The minimumreserve for single-premiumcredit

23 | disability insurance, nonthly premumcredit |life insurance
24 | and nonthly premumcredit disability insurance shall be the
25 | unearned gross prem um

26 2. As to single-premiumcredit |life insurance

27 | policies, the insurer shall establish and maintain reserves
28 | that are not |ess than the value, at the valuation date, of
29 | the risk for the unexpired portion of the period for which the
30 | premi um has been paid as conputed on the basis of the

31| conmi ssioners' 1980 Standard Ordinary Mrtality Table and 3.5

10
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percent interest. At the discretion of the office, the insurer

nmay nake a reasonabl e assunption as to the ages at which net

premiuns are to be determined. In lieu of the foregoing basis,

reserves based upon unearned gross preniuns nmay be used at the

option of the insurer.

(b) For policies issued on or after January 1, 2004:

1. The minimumreserve for single-premiumcredit

disability insurance shall be either

a. The unearned gross premum or

b. Based upon a norbidity table that is adopted by the

Nat i onal Associ ati on of |nsurance Conm ssioners and is

specified in a rule the conmi ssion adopts pursuant to

subsection (14).

2. The minimumreserve for nonthly prem umcredit

disability insurance shall be the unearned gross premni um

3. The minimumreserve for nonthly premumcredit life

i nsurance shall be the unearned gross prem um

4, As to single-premumcredit |ife insurance

policies, the insurer shall establish and nmmintain reserves

that are not |less than the value, at the valuati on date, of

the risk for the unexpired portion of the period for which the

prem um has been paid as conputed on the basis of the

conm ssioners' 1980 Standard Ordinary Mortality Table or any

ordinary nortality table, adopted after 1980 by the Nationa

Associ ation of |nsurance Conmi ssioners, that is approved by

rul e adopted by the commission for use in determning the

m ni nrum standard of val uation for such policies; and an

interest rate deternmined in accordance with subsection (6). At

the discretion of the office, the insurer may make a

reasonabl e assunption as to the ages at which net premuns are

to be determined. In lieu of the foregoing basis, reserves
11
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based upon unearned gross preniuns nmay be used at the option
of the insurer. This—section—doesnot—appty—as—to—those—credit
Lo e F hied I I
raRtaned—as—+equred—under—s—625-131—

Section 6. Paragraph (d) of subsection (1) and

par agraph (a) of subsection (2) of section 626.321, Florida
Statutes, are anended to read

626.321 Limted |licenses.--

(1) The departnent shall issue to a qualified
i ndividual, or a qualified individual or entity under
par agraphs (c), (d), (e), and (i), a license as agent
authorized to transact a linmted class of business in any of
the foll owi ng categories:

(d) Baggage and notor vehicle excess liability
i nsurance. - -

1. License covering only insurance of personal effects
except as provided in subparagraph 2. The license nay be
i ssued only:

a. To a full-tinme salaried enpl oyee of a comon
carrier or a full-tine salaried enpl oyee or owner of a
transportation ticket agency, which person is engaged in the
sal e or handling of transportation of baggage and persona
effects of travelers, and may authorize the sale of such
i nsurance only in connection with such transportation; or

b. To the full-tine salaried enployee of a |licensed
general |ines agent —a—fuH—t+rwe—sataried—enptoyee—of—a
bustness—whiech—offers—+otor—vehieclesfor—+ent—oer—teaseor to
a—bustness—off+ece—of a business entity that whieh offers notor
vehicles for rent or lease if insurance sales activities
aut hori zed by the license are in connection with and
incidental to the rental of a notor vehicle Hmtedto

12
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fuH—tire—sataried—enptoyees. An entity applying for a license

under this subsection

(1) Is required to subnt only one application for a
license under s. 626.171. The requirenents of s. 626.171(5)
shall apply only to the officers and directors of the entity

subm tting the application

(I'l) 1s required to obtain a license for each offi ce,

branch office, or place of business making use of the entity's

busi ness nane by applying to the departnent for the |icense on

a sinplified application formdevel oped by rule of the

departnent for this purpose.

(I'11) Is required to pay the applicable fees for a

license as prescribed in s. 624.501, be appointed under s.

626. 112, and pay the prescri bed appoi ntnent fee under s.

624.501. A licensed and appointed entity shall be directly

responsi bl e and accountable for all acts of the |licensee's

enpl oyees.

The purchaser of baggage insurance shall be provided witten
information di sclosing that the insured' s honeowner's policy
may provide coverage for | oss of personal effects and that the
purchase of such insurance is not required in connection with
t he purchase of tickets or in connection with the |ease or

rental of a notor vehicle.

2. A business entity that effi+eet+Hrcensedpursuant—to

offers notor vehicles for rent or |ease, nmay include | essees

under a naster contract providing coverage to the |essor or

may transact excess notor vehicle liability insurance

providi ng coverage in excess of the standard liability linmts
13
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provided by the lessor inits lease to a person renting or
| easing a notor vehicle fromthe |icensee's enployer for
liability arising in connection with the negligent operation
of the |l eased or rented notor vehicle, provided that the | ease
or rental agreement is for not nore than 30 days; that the
| essee is not provided coverage for nore than 30 consecutive
days per |ease period, and, if the | ease is extended beyond 30
days, the coverage may be extended one tine only for a period
not to exceed an additional 30 days; that the | essee is given
witten notice that his or her personal insurance policy
provi di ng coverage on an owned notor vehicle may provide
addi ti onal excess coverage; and that the purchase of the
insurance is not required in connection with the |ease or
rental of a notor vehicle. The excess liability insurance nay
be provided to the | essee as an additional insured on a policy
issued to the |icensee's enpl oyer.

3. A business entity that effi+eet+Htcensedpursuant—to

offers notor vehicles for rent or |ease, nmay, as an agent of
an insurer, transact insurance that provides coverage for the
liability of the | essee to the | essor for damage to the | eased
or rented notor vehicle if:

a. The lease or rental agreenent is for not nore than
30 days; or the lessee is not provided coverage for nore than
30 consecutive days per |ease period, but, if the lease is
ext ended beyond 30 days, the coverage may be extended one tine
only for a period not to exceed an additional 30 days;

b. The lessee is given witten notice that his or her
personal insurance policy that provides coverage on an owned

14
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not or vehicle may provide such coverage with or without a
deducti bl e; and

c. The purchase of the insurance is not required in
connection with the lease or rental of a notor vehicle.

(2) An entity applying for a license under this
section is required to:

(a) Subnit only one application for a |license under s.
626. 171. The requirenents of s. 626.171(4)s—626-1#{5)rshal
only apply to the officers and directors of the entity

submtting the application

Section 7. Paragraph (h) of subsection (9) of section
627.476, Florida Statutes, is anended to read:

627.476 Standard Nonforfeiture Law for Life
| nsur ance. - -

(9) CALCULATI ON OF ADJUSTED PREM UVS AND PRESENT
VALUES FOR POLI Cl ES | SSUED AFTER OPERATI VE DATE OF THI S
SUBSECTI ON. - -

(h) Al adjusted prem uns and present val ues referred
toin this section shall for all policies of ordinary
i nsurance be cal cul ated on the basis of the Conm ssioners
1980 Standard Ordinary Mortality Table or, at the election of
the insurer for any one or nore specified plans of life
i nsurance, the Conmi ssioners' 1980 Standard Ordinary Mrtality
Table with Ten-Year Select Mrtality Factors; shall for al
policies of industrial insurance be calculated on the basis of
the Commi ssioners' 1961 Standard Industrial Mrtality Tabl e;
and shall for all policies issued in a particular cal endar
year be calculated on the basis of a rate of interest not
exceeding the nonforfeiture interest rate as defined in this
subsection for policies issued in that cal endar year. However:

15
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1. At the option of the insurer, calculations for al
policies issued in a particular cal endar year nay be nmade on
the basis of a rate of interest not exceeding the
nonforfeiture interest rate, as defined in this subsection
for policies issued in the i mediately precedi ng cal endar
year.

2. Under any paid-up nonforfeiture benefit, including
any pai d-up dividend additions, any cash surrender val ue
avai |l abl e, whether or not required by subsection (2), shall be
calculated on the basis of the nortality table and rate of
interest used in determning the anount of such paid-up
nonforfeiture benefit and paid-up dividend additions, if any.

3. An insurer may cal cul ate the anount of any
guar ant eed pai d-up nonforfeiture benefit, including any
pai d-up additions under the policy, on the basis of an
interest rate no | ower than that specified in the policy for
cal cul ati ng cash surrender val ues.

4. In calculating the present val ue of any paid-up
terminsurance with acconpanyi ng pure endowrent, if any,
offered as a nonforfeiture benefit, the rates of nortality
assuned may be not nore than those shown in the Commi ssioners
1980 Extended Term I nsurance Table for policies of ordinary
i nsurance and not nore than the Conmi ssioners' 1961 | ndustri al
Ext ended Term | nsurance Table for policies of industrial
i nsurance.

5. Inlieu of the nortality tables specified in this
section, at the option of the insurance conpany and subject to
rul es adopted by the conmi ssion, the insurance conpany nmay
substitute:

a. The 1958 CSO or CET Snoker and Nonsnoker Mrtality
Tabl es, whichever is applicable, for policies issued on or
16
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after the operative date of this subsection and before January
1, 1989;

b. The 1980 CSO or CET Snoker and Nonsnoker Mortality
Tabl es, whichever is applicable, for policies issued on or
after the operative date of this subsection

c. Anortality table that is a blend of the
sex-di stinct 1980 CSO or CET nortality table standard,
whi chever is applicable, or a nortality table that is a blend
of the sex-distinct 1980 CSO or CET smoker and nonsnoker
nortality table standards, whichever is applicable, for
policies that are subject to the United States Suprene Court
decision in Arizona Governing Conmittee v. Norris to prevent
unfair discrimnation in enploynent situations.
6. Odinary nortality tables, adopted after 1980 by

the National Association of |Insurance Conmi ssioners, adopted

by rule by the conmm ssion for use in deternining the m ni mum

nonforfeiture standard nay be substituted for the
Conmi ssioners' 1980 Standard Ordinary Mortality Table with or
Wi t hout Ten-Year Select Mrtality Factors or for the

Conmi ssi oners' 1980 Extended Term | nsurance Tabl e.

7.6— For insurance issued on a substandard basis, the
cal cul ati on of any such adjusted prem uns and present val ues
may be based on appropriate nodifications of the
af orenenti oned tabl es.

Section 8. Section 626.9743, Florida Statutes, is
created to read

626.9743 Claimsettlenent practices relating to notor

vehi cl e i nsurance. - -

(1) This section shall apply to the adjustnent and

settl enment of personal and commercial notor vehicle insurance

cl ai ns.
17
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1 (2) An insurer may not, when liability and danmages

2 | owed under the policy are reasonably clear, reconmend that a
3| third-party claimant nake a claimunder his or her own policy
4] solely to avoid paying the claimunder the policy issued by

5| that insurer.

6 (3) An insurer that elects to repair a notor vehicle

7] and requires a specific repair shop for vehicle repairs shal
8 | cause the damaged vehicle to be restored to its physica

9] condition as to performance and appearance prior to the | oss
10| at no additional cost to the insured or third-party clai nant
11| other than as stated in the policy.

12 (4) An insurer may not require the use of replacenent
13| parts in the repair of a notor vehicle which are not at | east
14 | equal in kind and quality to the damaged parts prior to the
15)1loss in terns of fit, appearance, and perfornance.

16 (5) When the insurance policy provides for the

17 | adjustnent and settlenent of first-party notor vehicle total
18 | | osses on the basis of actual cash value or replacenent with
19 | another of like kind and quality, the insurer shall use one of
20| the foll owi ng net hods:
21 (a) The insurer may el ect a cash settlenent based upon
22 | the actual cost to purchase a conparable notor vehicle,
23| including sales tax, if applicable pursuant to subsection (9).
24 | Such cost nay be derived from
25 1. Wen conparable notor vehicles are available in the
26 | local market area, the cost of two or nore such conparabl e
27 | notor vehicles available within the preceding 90 days;
28 2. The retail cost as determined froma generally
29 | recogni zed source such as a gui debook or el ectroni c database
30| that is generally available to the public; or
31

18
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3. The retail cost using two or nore quotations

obtained by the insurer fromtwo or nore |licensed dealers in

t he | ocal narket area.

(b) The insurer may elect to offer a replacenent notor

vehicle that is a specified conparable notor vehicle avail able

to the insured, including sales tax if applicable pursuant to

subsection (9), paid for by the insurer at no cost other than

any deductible provided in the policy and betternent as

provided in subsection (6). The offer nust be docunented in

the insurer's claimfile. For purposes of this subsection, a

conparabl e notor vehicle is one that is made by the sane

manuf acturer, of the sane or newer nodel year, and of sinilar

body type and that has sinmlar options and mleage as the

i nsured vehicle. Additionally, a conparable notor vehicle nust

be in as good or bhetter overall condition than the insured

vehi cl e and avail able for inspection within a reasonabl e

di stance of the insured' s residence.

(c) When a notor vehicle total loss is adjusted or

settled on a basis that varies fromthe nethods described in

par agraph (a) or paragraph (b), the determ nation of val ue

nmust be supported by docunentation, and any deductions from

val ue nust be itenized and specified in appropriate doll ar

anounts. The basis for such settlenent shall be explained to

the claimant in witing, if requested, and a copy of the

expl anation shall be retained in the insurer's claimfile.

(d) Any other nethod agreed to by the clainant.

(6) When the anount offered in settlenent reflects a

reduction by the insurer because of betternent or

depreciation, information pertaining to the reduction shall be

mai ntai ned with the insurer's claimfile. Deductions shall be

item zed and specific as to dollar anount and shall accurately
19

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 CS for SB 2038
311-24

i
2438-04

1| reflect the value assigned to the betternent or depreciation
2| The basis for any deduction shall be explained to the clai mant
3linwiting, if requested, and a copy of the explanation shal
4| be maintained with the insurer's claimfile.

5 (7) Every insurer shall, if partial |osses are settled
6| on the basis of a witten estinmate prepared by or for the

7| insurer, supply the insured a copy of the estinmate upon which
8| the settlenent is based.

9 (8) Every insurer shall provide notice to an insured
10 | before term nati on of paynent for previously authorized

11 | storage charges, and the notice shall provide 72 hours for the
12 | insured to renove the vehicle fromstorage before termnating
13 | paynent of the storage charges.

14 (9) |If sales tax will necessarily be incurred by a

15| cl ai mant upon repl acenent of a total |oss or upon repair of a
16 | partial |loss, the insurer may defer paynent of the sales tax
17 | unless and until the obligation has actually been incurred.
18 (10) Nothing in this section shall be construed to

19 | preclude enforcenent of policy provisions relating to
20 | settl enent disputes.
21 Section 9. Section 626.9744, Florida Statutes, is
22 | created to read:
23 626.9744 Claimsettlenent practices relating to
24 | property insurance. --Unl ess otherw se provided by the policy,
25 | when a honmeowner's insurance policy provides for the
26 | adjustnment and settlenent of first-party | osses based on
27 | repair or replacenent cost, the follow ng requirenents apply:
28 (1) When a loss requires repair or replacenent of an
29 | itemor part, any physical damage incurred in making such
30| repair or replacenent which is covered and not otherw se
31| excluded by the policy shall be included in the |l oss to the

20
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extent of any applicable linmts. The insured nay not be

required to pay for betterment required by ordi nance or code

except for the applicable deductible, unless specifically

excluded or limted by the policy.

(2) When a loss requires replacenent of itens and the

replaced itens do not match in quality, color, or size, the

i nsurer shall nmake reasonable repairs or replacenent of itens

in adjoining areas. In determining the extent of the repairs

or replacenent of itens in adjoining areas, the insurer nay

consi der the cost of repairing or replacing the undanaged

portions of the property, the degree of unifornmty that can be

achi eved wi thout such cost, the remaining useful |life of the

undanaged portion, and other rel evant factors.

(3) This section shall not be construed to nake the

insurer a warrantor of the repairs nade pursuant to this

secti on.

(4) Nothing in this section shall be construed to

precl ude enforcenent of policy provisions relating to

settl enent disputes.

Section 10. Subsection (5) is added to section
627.4091, Florida Statutes, to read

627.4091 Specific reasons for denial, cancellation, or
nonr enewal . - -

(5) When an insurer refuses to provide coverage to an

appl i cant due to adverse underwiting infornation, the insurer

shal | :

(a) Provide to the applicant specific information

regarding the reasons for the refusal to insure.

(b) If the reason for the refusal to insure is based

on a loss underwiting history or report froma consuner

reporting agency, to the extent applicable identify the | oss

21
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1| underwriting history and notify the applicant of his or her

2| right under the federal Fair and Accurate Credit Transactions
3] Act to obtain a copy of the report fromthe consuner reporting
4 | agency.

5 Section 11. Effective upon this act beconing a | aw,

6 | subsections (4) and (5) are added to section 627.4133, Florida
7| Statutes, to read:

8 627.4133 Notice of cancell ation, nonrenewal, or

9| renewal prenium--

10 (4) An insurer that cancels a property insurance

11| policy on property secured by a nortgage due to the failure of
12 | the lender to tinely pay the preni umwhen due shall reinstate
13| the policy as required by s. 501. 137.

14 (5) A single claimon a property insurance policy

15| which is the result of water danage nmay not be used as the

16 | sol e cause for cancellation or nonrenewal unless the insurer
17 | can denonstrate that the insured has failed to take action as
18 | requested by the insurer to prevent a future simlar

19 | occurrence of damage to the insured property.
20 Section 12. Subsection (10) is added to section
21| 627.7015, Florida Statutes, to read
22 627.7015 Alternative procedure for resol ution of
23| di sputed property insurance claims. --
24 (10) An arbitration clause in an insurance policy
25| shall not preclude the insured fromusing the nediation
26 | program under this section
27 Section 13. Section 627.7077, Florida Statutes, is
28 | created to read:
29 627. 7077 Florida Sinkhole Insurance Facility and ot her
30| matters related to affordability and availability of sinkhole
31| insurance; feasibility study.--

22
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(1) The Florida State University Coll ege of Business

Departnent of Ri sk Managenent and I nsurance shall, under the

direction of the office, conduct a feasibility and

cost-benefit study of a potential Florida Sinkhole |Insurance

Facility and of other matters related to affordability and

availability of sinkhole insurance. The study shall be

conducted in consultation with the State Board of

Adm ni stration and the Florida Geol ogi cal Survey. The

university shall provide a prelimnary report of its analysis,

findings, and recommendations to the Financial Services

Conmi ssion and the presiding officers of the Legislature no

| ater than February 1, 2005, and shall provide a final report
no later than April 1, 2005.
(2) The potential functions of the facility to be

anal yzed i ncl ude:

(a) Serving as the direct insurer or the reinsurer for

all or sone sinkhol e | osses.

(b) Providing training, conmunication, and other

educati onal services to the public, engineers, the

construction industry, insurance professionals, or others.

(c) Providing uniform standards for use by insurers in

eval uating sinkhole | oss cl ai ns.

(d) Providing consulting services for insurers.

(e) Mintaining a public database of all confirned

si nkhol es and paid sinkhole |oss clains, for use by consuners

and by the insurance, building construction, banking, and rea

estate industri es.

(3) The feasibility study shall, at a m nimum address

the foll owi ng issues:

(a) Where the facility should be housed, including,

but not linmted to, the options of creating a separate
23
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facility or using the Citizens Property |Insurance Corporation

or the Florida Hurricane Catastrophe Fund.

(b) Federal incone taxation inplications.

(c) Funding options and costs associated with

operating the facility, including means of funding sinkhole

i nsurance through prem uns that are adequate to fund covered

| osses.
(d) Applicability of the experience of sinilar

facilities of other states.

(e) Oher econom c inpact considerations pertinent to

a facility.
(f) Alternative dispute resolution nechani sns.

(g) The inpact of all present requirenents in the

Fl orida | nsurance Code on affordability and availability of

si nkhol e i nsurance and reconmendati ons to address such

i mpacts.
(4) The study shall be funded froma budget of no nore

t han $300, 000, which will be funded by assessnents on insurers

i ssuing property insurance in this state. Such assessnents

shall be collected by the office and shall be prorated anpng

such insurers according to a fornmul a whereby each insurer

shall pay a fraction of such budget, the nunerator of which

shal |l be such insurer's direct earned prem unms for property

insurance in this state and the denom nator of which shall be

the total direct earned premuns for property insurance in

this state for cal endar year 2003.
Section 14. Section 627.838, Florida Statutes, is
anended to read:

627.838 Filing and approval of forns; service
char ges. - -

24
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(1) No prem umfinance agreenent formor related form
shall be used in this state by a prem um finance conpany
unless it has been filed with and approved by the office.
Every filing shall be made within 30 days of issuance or use.
(2) Each prenmiumfinance conpany shall file with the

office the service charge and interest rate plan, including
all nodifications thereto, for informational purposes only.
Every filing shall be made within 30 days of its effective
dat e.

3 NP AT edt et it :
speeifet—n—s—627849—

Section 15. Paragraph (e) of subsection (1) of section
627.848, Florida Statutes, is anended to read:

627.848 Cancellation of insurance contract upon
defaul t.--

(1) When a prenmiumfinance agreenent contains a power
of attorney or other authority enabling the prem um finance
conpany to cancel any insurance contract listed in the
agreenent, the insurance contract shall not be cancel ed unl ess
cancellation is in accordance with the foll ow ng provisions:

(e) \Whenever a financed an insurance contract is
cancel ed ir—accordance—wth—this—seetion, the insurer shall,
within 30 days of the requested cancell ation date, prenptty
return the unpai d bal ance due under the finance contract, up

to the gross anount avail able upon the cancellation of the
policy, to the prem um finance conpany and any renaini ng
unearned premiumto the agent or the insured, or both, for the
benefit of the insured or insureds. The insurer shall notify
the insured and the agent of the anobunt of unearned prem um
returned to the premumfinance conpany and the anount of
unearned conmmi ssion held by the agent. The prem um finance

25
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conpany shall either, within 30 days of the account being

overpaid, refund to the insured for the insured' s benefit any

refund due on the account or, if the refund is sent or

credited to the agent within 15 days of the overpaynent,

notify the insured of the refunded anount.wthin—3t5—days
had ¢ e I ey ey :
wrearned—premum-Wt hin 15 days of receipt of notification

fromthe prem umfinance conpany, the agent shall return such

anmount including any unearned comr ssion to the insured or
with the witten approval of the insured apply such anount to
t he purchase of other insurance products regul ated by the
of fice. The conm ssion nmay adopt rul es necessary to inplenent
the provisions of this subsection

Section 16. Subsection (1) of section 627.849, Florida
Statutes, is anended to read:

627.849 Fees.--

(1) The office shall collect in advance, and the
persons so served shall pay to it in advance, the follow ng

f ees:
(a) Annual license fee........ ... ... ... . . . . . ... $250
(b) Investigation fee.......... ... . .. . . . . . . . . ... 100
(c) Annual report filing fee........................ 25
JAPAAY Foarm fi1 11 ey £ A~ 1N
\u; I_UIIIIIIIIIIH I T LU

Section 17. Section 625.131, Florida Statutes, is
r epeal ed

Section 18. Nothing in this act shall be construed to

create or be the basis of a civil action. Nothing in this act

shal|l be construed as |liniting settlenent or adjustnent of

clains by nethods that are otherw se perm ssible under Florida

| aw.

26
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Section 19. Except as otherw se expressly provided in

this act and except for this section, which shall take effect
upon beconming a law, this act shall take effect July 1, 2004.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 2038

3

4 | Del etes proposed change to unfair trade practices |aw for

c refusal to Insure based on past water damage or acts of God.
Renoves the Proposed_ban on arbitration provisions in

6 | insurance policies, instead stating arbitration does not
override a policyholder's right to"nediation in a property

7 | insurance di spute.

8 | Del etes proposed requirenent that insurers establish

9 conpr ehensi ve insurance coverage for residential property.

Requi res insurers to_notif¥ pol i cyhol ders deni ed coverage due
10| to adverse underwiting infornmation of their right to obtain

the report relied on by the insurer fromthe consumer
11 | reporting agency.
12 | Exenpts credit disability insurance fromthe requirenent that

the Insurer maintain an active life reserve that is less in
13 | the aggregate than the pro rata gross unearned preniuns for
14 such poli Ci es.

Allows insurers to use the mninmumreserve requirenents for
15 S|ng!e- remumcredit disability insurance, nmonthly prem um

credit life insurance and nonthly premumcredit disability
16 | insurance established by the National Association of |nsurance
17 Conmm ssi oners.

Requires the F.S. U Departnent of R sk Managenent  and
18 | Insurance to _conduct a feasibility and cost-benefit study for

a potential Florida Sinkhole |Insurance Facility and ot her
19 | matters related to the affordability and availability of
20 si nkhol e i nsurance.

Requi res that new | ocal governnent self-insurance trusts be
21| forned as. a grouP or comercial self-insurance fund and conply
95 with applicable law for the first 5 years of existence.

Al'l ows the Financial Services Conmi ssion to adopt the_ | atest
23 | revisions to the m ni num standards for valuation of |ife

i nsurance policies, produced bY the National Association of
24 | I nsurance Comm ssioners, by rule rather than having to do so
o5 by | egislation

Allows insurers to use the mnimumreserve requirenents for
26 S|ng!e- remumcredit dlsabI|ItY i nsurance, nonthly prem um

credit life insurance and nonthly premumcredit disability
27 | insurance established by the National Association of |nsurance
28 Conmm ssi oners.

Al'| ows busi nesses that sell personal accjdent and notor
29 | vehicle excess liability insurance to subnit one application

to the Departnent in order to obtain |icenses for each
30 | location of the business.
31| Revises | anguage regardi ng the settlenent of autonobile

i nsurance cl ai ns.
28
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Renoves t he authority_for t he Departnent of Financial Services
to adopt rules establishing requirenents applicable to the
adj ustrent and settlenent of notor vehicle iInsurance clains.
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