Florida Senate - 2004 SB 2128

By Senator Argenzi ano

3-1733-04 See HB 319
1 A bill to be entitled
2 An act relating to the Florida |Incentive-based
3 Permitting Act; creating s. 403.0874, F.S.
4 providing a section nanme; providing |egislative
5 findi ngs; providing purposes; providing
6 definitions; providing for an Incentive-based
7 Permitting Program providing conpliance
8 incentives for certain environmental permitting
9 activities; providing requirenents and
10 limtations; providing for adninistration by
11 t he Departnent of Environmental Protection;
12 requiring the Departnent of Environnental
13 Protection to adopt certain rules; requiring
14 agency notification of fornmal enforcenent
15 actions; providing notice requirenents;
16 anendi ng ss. 161.041 and 373.413, F.S.
17 speci fying application of Incentive-based
18 Permitting Program provisions; anending s
19 403.087, F.S.; revising criteria for departnent
20 permt issuance to conform providing an
21 ef fective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Section 403.0874, Florida Statutes, is
26 | created to read:
27 403.0874 | ncentive-based Permtting Program --
28 (1) Popular nane.--This section is the "Florida
29 | I ncentive-based Pernmitting Act."
30 (2) LEG SLATI VE FI NDI NGS; PUBLI C PURPCSE. - -
31
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(a) The Legislature finds and declares that a pernt

applicant's history of conpliance with applicable permt

conditions and requirenents and the environnental |aws of this

state is a factor that should be considered by the departnent

when the departnent is considering whether to i ssue or reissue

a permt to an applicant, based upon conpliance incentives

under this section

(b) Pernit applicants with a history of conpliance

with applicable pernmit conditions and requirenents and the

environnental laws of this state should be eligible for |onger

permts, expedited permt reviews, short-formpermt renewals,

and other incentives to reward and encourage such applicants.

(c) It is therefore declared to be the purpose of this

act to provide the departnent with clear and specific

authority to consider the conpliance history of a permt

appl i cant who has applied for an incentive-based pernit.
(3) DEFINTIONS. --For purposes of this section
(a) "Applicant" neans the proposed pernmittee or

transferee, owner, or operator of a regulated activity seeking

an agency permt.

(b) "Agency" neans the Departnment of Environnental

Protection.
(c) "Environnental |aws" neans any state or federa

| aw that regulates activities for the purpose of protecting

the environnent, or for the purpose of protecting the public

health frompollution or contam nants, but does not include

any |law that regul ates activities for the purpose of zoning,

growt h managenent, or |and use. The termincludes, but is not

limted to, chapter 161, part |V of chapter 373, and chapter
403.
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(d) "Regulated activity" neans any activity,

including, but not limted to, the construction or operation

of a facility, installation, system or project, for which a

permt or certification is required under an agency | aw

(e) "Site" neans a single parcel, or multiple

contiguous or adjacent parcels, of land on which the applicant

proposes to conduct, or has conducted, a regulated activity.

(4) COVPLI ANCE I NCENTIVES. --1n order to obtain
conpliance incentives, the applicant nust affirnatively

request such incentives as part of the pernit application

Unl ess ot herwi se prohibited by state or federal |aw, agency

rule, or federal regulation, and provided the applicant neets

all other applicable criteria for the i ssuance of a pernit,

any applicant who neets the criteria set forth in this

subsection is entitled to the foll owing incentives:

(a) Level 1.--
1. An applicant shall be entitled to incentives

pursuant to this paragraph at a site if the applicant

conducted the regulated activity for at least 4 of the 5 years

precedi ng subnittal of the pernit application or, if the

activity is a newregulated activity, the applicant conducted

a sinmlar regulated activity under an agency pernit for at

least 4 of the 5 years at a different site in this state

precedi ng subnmittal of the permt application. However, an

applicant shall not be entitled to incentives under this

paragraph if the applicant has a rel evant conpliance history

at the subject site that includes any knowi ng viol ation that

resulted in formal enforcenent action and the viol ati on

resulted in significant harmto human health or the

environnment. The term "knowi ng" neans awareness of the nature

of a person's acts, not awareness that such acts violate the
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| aw. The term does not include conduct that is the result of

an act of God, nmechanical failure, events beyond the contro

of the applicant, an accident or a mstake of fact. The term

act of God," which nmeans only an unforeseeabl e act

excl usi vel y occasi oned by the violence of nature without the

interference of any human agency, shall not be deened to cause

any failure to conply with a permt condition or requirenent.

2. Level 1 incentives shall include:

a. Automatic renewal of permt.--A renewal of an

operation or closure permit shall be issued for a period of 5

years and shall, after notice and an opportunity for public

comment, be automatically renewed for one additional 5-year

termw t hout agency action unless the agency determ nes, based

on information subnitted by the applicant or resulting from

the public coments or its own records, that the applicant has

commtted violations during the relevant revi ew period that

disqualify the applicant fromreceiving the automatic or

expedi ted renewal .

b. Expedited pernit review --The processing tine

followi ng receipt of a conpleted application shall be 45 days

for the issuance of the agency action.

c. Short-formrenewal s.--Renewal s of operation or

closure permits not involving substantial construction or

expansi on nay be made upon a shortened application form

specifying only the changes in the regulated activity or a

certification by the applicant that no changes in the

regul ated activity are proposed if that is the case.

Applicants for short-formrenewals shall conplete and subnit

the prescribed conpliance formwi th the application and shal

remai n subject to the conpliance history review of this

section. Al other procedural requirenents for renewal
4
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appl i cations remai n unchanged. This provision shall suppl enent

any expedited revi ew processes found in agency rul es.
(b) Level 2.--
1. An applicant shall be entitled to incentives

pursuant to this paragraph if the applicant neets the

requirenents for Level 1 and the applicant takes any other

actions not otherwise required by law that result in:

a. Reductions in actual or pernmtted discharges or

em SsSi ons;
b. Reductions in the inpacts of regulated activities

on public lands or natural resources;

c. Waste reduction or reuse;

d. Inplenentation of a voluntary environnental

managenent systeny or

e. Oher sinmlar actions as determ ned by departnent

rul e.
2. Level 2 incentives may include all Level 1

i ncentives and shall al so incl ude:

a. Ten-year pernits, provided the applicant has

conducted a regulated activity at the site for at least 5

years.
b. Fewer routine inspections than other regul ated

activities simlarly situated.

c. Expedited review of requests for pernmit

nodi fi cati ons.

d. Agency recognition, programspecific incentives, or

certifications in lieu of renewal pernits.

e. No nore than two requests for additiona

i nf or mati on.

(c) Rulemaking.--Wthin 6 nonths after the effective

date of this act, the departnent shall initiate rulemaking to
5
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i npl emrent Level 2 incentives. The rule shall specify what

incentives will be nade avail able, how applicants may qualify

for incentives, how extended pernmits nmay be transferred. Unti

an inplenenting rule is adopted, Level 2 incentives shall not

be available to pernmit applicants under this act.
(5) NOTIFI CATION. - - The agency is encouraged to work
with permittees and pernit applicants to encourage conpliance

and avoi d burdensone and expensi ve consequences of

nonconpliance. In each case in which the agency initiates a

formal enforcenent action and prior to considering incentives

outlined in this section, the agency shall clearly and

specifically:

(a) Informthe alleged pernittee if the provisions of

this section will allow for considering incentives.

(b) Put the alleged permttee on notice of the

consequences of violations and the potential consequences of

conti nui ng nonconpliance in relation to Level 1 or Level 2

i ncentives.

Section 2. Subsection (5) is added to section 161. 041,
Fl orida Statutes, to read

161. 041 Pernits required.--

(5) The Incentive-based Permtting Program provisions

of s. 403.0874 shall apply to all permts issued under this

chapter.

Section 3. Subsection (6) is added to section 373. 413,
Fl orida Statutes, to read

373.413 Pernits for construction or alteration.--

(6) The Incentive-based Permtting Program provisions

of s. 403.0874 shall apply to individual and conceptua

permts issued under this section
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Section 4. Subsection (7) of section 403.087, Florida
Statutes, is anended to read:

403.087 Pernits; general issuance; denial; revocation
prohi bition; penalty.--

(7) A permt issued pursuant to this section shall not
becone a vested right in the permttee. The departnent may
revoke any permt issued by it if it finds that the
perm t hol der know ngl y:

(a) Has subnmitted false or inaccurate information in
t he hi-s—or—her application for such permt;

(b) Has violated | aw, departnent orders, rules, or

regul ati ons, or permt conditions directly related to such

permit and has refused to correct or cure such violations when

requested to do so;

(c) Has failed to subnmit operational reports or other
information required by departnment rule or regulation directly
related to such pernit and has refused to correct or cure such

vi ol ati ons when requested to do so; or
(d) Has refused | awful inspection under s. 403.091 at
the facility authorized by such permt.

Section 5. This act shall take effect upon becoming a
| aw.
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