Florida Senate - 2004 SB 2132

By Senator Argenzi ano

3-1140A- 04

1 A bill to be entitled

2 An act relating to the Florida Construction

3 I ndustri es Recovery Fund; anending s. 489. 140

4 F.S.; renanming the fund as the Florida

5 Homeowners' Constructi on Recovery Fund;

6 creating s. 489.1401, F. S.; declaring

7 legislative intent with respect to use of the

8 fund; creating s. 489.1402, F.S.; defining

9 terns; anmending s. 489.141, F.S.; revising

10 conditions for recovery fromthe fund; anendi ng
11 s. 489.142, F.S.; providing for hearings and

12 for service of notice; anmending s. 489. 1425,

13 F.S.; conforming to changes in termn nol ogy;

14 anending s. 489.143, F.S.; providing a linmt on
15 di sbursenents with respect to a single

16 contract; revising guidelines for making

17 payrments fromthe fund; providing crimna

18 penalties for specified fraudul ent acts;

19 amendi ng ss. 489. 144, 489.13, 489.131, F.S.
20 conforming term nology to the changes nade by
21 the act; anmending s. 468.631, F.S.; requiring
22 certain information relating to building
23 permts to be reported to the Departnent of
24 Busi ness and Prof essi onal Regul ation; providing
25 an effective date.
26
27 WHEREAS, the Florida Construction Industries Recovery
28 | Fund was created to rei nburse a person who has suffered
29 | nonetary damages as a result of financial msnmanagenent by a
30| contractor, and
31
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WHEREAS, the Legislature recogni zes that honmeowners
have been caused nost nonetary danages as a result of
financial m smanagenent or abandonnent by Division
contractors, and

WHEREAS, the Legislature desires to provide honeowners
wi th reconpense for such nonetary danages, and

WHEREAS, the Legislature recognizes that the current
| aw places claimants in the position of having to reestablish
danmages in order to conply with the provisions of the statute,
and

WHEREAS, the Legislature desires to nmake clear the
ci rcunst ances under which an award fromthe fund shall be
made, and

WHEREAS, the Legislature wi shes to make ot her
clarifying changes and i nprove the disposition of clains
filed, and

WHEREAS, the Legislature recognizes that there are
clainms currently pending from persons who are not honeowners
or who have presented clains for nonetary damages caused by
Division Il contractors, and

WHEREAS, the Legislature desires to provide a nechani sm
for those clains if eligible, to be paid, NON THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 489.140, Florida Statutes, is
amended to read:

489. 140 Florida Homeowners' Construction tnrdustries
Recovery Fund.--There is created the Fl orida Honmeowners

Construction tnedust++es Recovery Fund as a separate account in
t he Professional Regul ation Trust Fund.
2
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2> The CGonstruction—tndustries recovery fund shall be
funded out of the receipts deposited in the Professiona

Regul ati on Trust Fund fromthe one-half cent per square foot
surcharge on building pernmits coll ected and di sbursed pursuant
to s. 468.631.

Section 2. Section 489.1401, Florida Statutes, is
created to read

489. 1401 Legislative intent.--

(1) It is the intent of the Legislature that actions

taken by the Construction Industry Licensing Board with

respect to contractor sanctions and pursuant to this chapter

are an exercise of the departnent's regul atory power for the

protection of public safety and wel fare.

(2) It is the intent of the Legislature that the sole

pur pose of the Florida Honeowners' Construction Recovery Fund

is to conpensate any aggri eved clai nant who contracted for the

construction or inprovenent of the residence |ocated within

this state and who has obtained a final judgnent in any court

of conpetent jurisdiction, was awarded restitution by the
3
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1| Construction Industry Licensing Board, or received an award in

2| arbitration against a licensee on grounds of financi al

3 | m smanagenent or ni sconduct, abandoning a construction

4| project, or making a false statenent with respect to a project

5] and arising directly out of any transaction when the judgnent

6 | debtor was |licensed and perforned any of the activities

7 | enunerated under s. 489.129(1)(g), (j) or (k) on the

8 | honeowner' s residence.

9 (3) It is the intent of the Legislature that Division
10| 1 contractors set apart funds for the specific objective of
11 | participating in the fund.

12 Section 3. Section 489.1402, Florida Statutes, is

13 | created to read:

14 489. 1402 Definitions.--

15 (1) The following definitions apply to

16 | ss. 489. 140-489. 144:

17 (a) "Arbitration" neans alternative dispute resol ution
18 | entered into between a clainmant and a contractor either

19 | pursuant to a construction contract that contains a nandatory
20 | arbitration clause or through any binding arbitrati on under
21| the Florida Arbitration Code.

22 (b) "Board" neans the Construction |Industry Licensing
23 | Board.

24 (c) "dainmant" neans a honeowner.

25 (d) "Contractor" neans a Division | contractor

26 | perfornm ng services described in s. 489.105 (3)(a)-(c).

27 (e) "Court of conpetent jurisdiction" neans a civil or
28 | crimnal court in the state of Florida, or a bankruptcy court.
29 (f) "Honeowner" neans the owner of an owner-occupied
30 | residence, including a trustee based upon a trust instrunent
31
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granting a person a beneficial interest for life in the

resi dence.
(g) "Licensee" neans a contractor, financially

responsi ble officer, or business organization |icensed under

this part at the tine the violation was committed.

(h) "Notice" neans service as described in s. 455,275,

(i) "Residence" neans an individual residential

condom ni um or cooperative unit or a residential building

containing not nore than two residential units in which the

owner contracting for the inprovenent is residing or will

reside 6 nonths or nore each cal endar year upon conpl etion of

t he i nprovenent.

(j) "Recovery fund" neans the Florida Honeowner's

Construction Recovery Fund.

(k) "Sane transaction" means a contract, or any series

of contracts, between a clainmant and a contractor or qualified

busi ness, when such contract or contracts invol ve the sane

property or contiguous properties and are entered into either

at one tine or serially.

(1) "Vvalid and current license," for the purpose of s.

489.141(2)(d), neans any license issued pursuant to this part

to a licensee, including a license in an active, inactive,

del i nquent, or suspended status.

(2) The following definitions apply to clai ne made

prior to July 1, 2007, when the contract was executed and the

vi ol ation occurred on or before January 1, 2005.

(a) "dainant" neans a natural person

(b) "Licensee" neans a contractor, financially

responsi ble officer, or business organization |icensed under

this part at the tine the violation was commtted.

5
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Section 4. Section 489.141, Florida Statutes, is
amended to read:

489.141 Conditions for recovery; eligibility.--

(1) Any clainmant person is eligible to seek recovery
fromthe Gonstruetion—tndustr+es recovery fund after having
made a cl ai mand exhausting the linmits of any avail abl e bond,
cash bond, surety, guarantee, warranty, letter of credit, or
policy of insurance, provided that each of the foll ow ng

conditions is satisfied

(a) The cl ai rant Suweh—person has received fina
judgnent in a court of conpetent jurisdiction in this state tn

. I . I : . I I
construetion—eontract or has received an award in arbitration
or the Construction Industry Licensing Board has issued a

final order directing the licensee to pay restitution to the

claimant. The board nay waive this requirenent if:

1. The claimant is unable to secure a final judgnment

against the licensee due to the death of the |icensee; or

2. The claimant has sought to have assets involving

the transaction that gave rise to the claimrenoved fromthe

bankruptcy proceedings so that the natter night be heard in a

court of conpetent jurisdiction in this state and, after due

diligence, the claimant is precluded by action of the

bankruptcy court fromsecuring a final judgnent against the

i censee.

(b) The judgnent, award, or restitution is based upon
a violation of s. 489.129(1)(g), (j), or (k) or s. 713.35.
where—the

(c) The violation was conmitted by a |licensee.

6
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(d) The judgnent, award, or restitution order

speci fies the actual damages suffered as a consequence of such

vi ol ati on.

(e) The contract was executed and the violation
occurred on or after July 1, 1993, and provided that:

1. a— The cl ai rant Sueh—persoen has caused to be issued

a wit of execution upon such judgnent, and the officer

executing the wit has nade a return showi ng that no persona
or real property of the judgnent debtor or licensee liable to
be levied upon in satisfaction of the judgnent can be found or
that the anount realized on the sale of the judgnent debtor's
or licensee's property pursuant to such execution was
insufficient to satisfy the judgnent; e+

2.b— If the clai mant sueh—persen is unable to conply

Wi t h subparagraph 1.stub-—stubparagraph—a-—for a valid reason to
be deternined by the board, the clai mant sueh—persoen has made

all reasonabl e searches and inquiries to ascertain whether the

judgnent debtor or licensee is possessed of real or persona
property or other assets subject to being sold or applied in
satisfaction of the judgnent and by his or her search has
di scovered no property or assets or has discovered property
and assets and has taken all necessary action and proceedi ngs
for the application thereof to the judgnent but the anpunt
thereby realized was insufficient to satisfy the judgnment; and
of

3.2~ The claimant has made a diligent attenpt, as
defined by board rule, to collect the restitution awarded by
t he board. +-

(f)tby Aclaimfor recovery is made w thin 2—years
F I . ey - . I Lo e

F I . I . r I hot-dt I
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he d I L . he elai I

year after the conclusion of any civil, crimnal,or

adm ni strative action or award in arbitrati on based on the

act. This paragraph applies to any claimfiled with the board
after October 1, 1998. —whichever—+stater—

(9g) fey Any anounts recovered by the clai mant steh
petsorr fromthe judgnment debtor or l|icensee, or from any other

source, have been applied to the danages awarded by the court
or the anount of restitution ordered by the board.:;—and

(h) e~ The cl ai rant Sueh—persen is not a person who is

precluded by this act fromnmaking a claimfor recovery.

(2) Aclaimant persorr is not qualified to nake a claim
for recovery fromthe Construction—tndustries Recovery Fund,
if:

(a) The claimant is the spouse of the judgnent debtor
or licensee or a personal representative of such spouse;

(b) The claimant is a |icensee who acted as the
contractor in the transaction which is the subject of the
claim

(c) The Sueh—person—s claimis based upon a
construction contract in which the |icensee was acting with
respect to the property owned or controlled by the |licensee;

(d) The Sueh—person—s claimis based upon a
construction contract in which the contractor did not hold a
valid and current license at the tine of the construction
contract; e+

(e) The cl ai rant Sueh—person was associated in a

busi ness relationship with the |icensee other than the

contract at issue;—
8
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(f) The cl ai mant Sueh—person has suffered damages as
the result of nmking inproper paynents to a contractor as

defined in part | of chapter 713; or—

(g) The claimant has contracted with a licensee to

performa scope of work described in paragraphs
489.105(3)(d)-(q).
(3) The board nmay determne by rule docunentation that

is required to conplete a claim
Section 5. Section 489.142, Florida Statutes, is
anended to read:

489. 142 Board powers relating to recovery; conduct of

heari ngs and service. --

(1) Wth respect to actions for recovery fromthe
Construeti-on—tndustr+es recovery fund, the board may
i ntervene, enter an appearance, file an answer, defend the
action, or take any action it deens appropriate and nmay take
recourse through any appropriate nethod of review on behal f of
the State of Florida. The board nay del egate to the departnent

by rule the authority to close any case when a claimant is not

qualified to make a claimfor recovery fromthe recovery fund
under s. 489.141(2); when after notice the claimant has failed
to provide docunentation in support of the claimas required

by the board; or when the licensee has reached the aggregate

limt.
(2) Notwithstanding any other provision of |law, the

board shall cause a notice of hearing to be served 14 days in

advance of the hearing on the claimnt and on the |licensee

whose license is subject to suspension by s. 489.143. Each

notice shall informthe recipient of any adm nistrative

hearing or judicial reviewthat is avail able under s. 120.569,
s. 120.57, or s. 120.68; shall indicate the procedure that
9
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1| must be followed to obtain the hearing or judicial review, and
2| shall state the tine linits that apply. Service of the notice
3| on the licensee shall be nmade in accordance with s. 455.275.
4| Service of the notice on the clainmant shall be by regul ar

5| United State mail at the address provided on the claim The

6 | service of notice in accordance with this section is conplete
7 | upon expiration of 14 days after deposit in the United States
8| muil. Proof of service of a notice shall be nmade by entry in
9] the records of the departnent that the notice was given. The
10| entry shall be adnmissible in judicial and adm nistrative

11 | proceedings of this state and shall constitute sufficient

12 | proof that notice was given.

13 (3) Notwithstandi ng any ot her provision of |aw, board
14 | hearings on clains shall be conducted in accordance with ss.
15] 120.569 and 120.57(2). Al claimhearings shall be conducted
16 | at the board's regular neeting at the place, date, and tine
17 | published. Orders of the board denying or awarding funds to a
18 | clainmant constitute final orders that nay be appealed in

19 | accordance with s. 120.68. Orders awardi ng or denying clains
20| shall be served in the sane manner as notices of hearing in
21 | this section.
22 Section 6. Section 489.1425, Florida Statutes, is
23 | anended to read:
24 489. 1425 Duty of contractor to notify residential
25 | property owner of recovery fund. --
26 (1) Any agreenent or contract for repair, restoration
27 | i nprovenent, or construction to residential real property nust
28 | contain a witten statenent explaining the consuner's rights
29 | under the Construetion—tndustries recovery fund, except where
30| the value of all labor and nmaterials does not exceed $2, 500.
31
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1| The witten statenent nust be substantially in the follow ng
2| form

3

4 FLORI DA HOVEOMNERS' CONSTRUCTI ON

5 HNBUSTRHES RECOVERY FUND

6

7 PAYMENT MAY BE AVAI LABLE FROM THE FLORI DA

8 HOVEOMNERS' CONSTRUCTI ON HNBUSTRHES RECOVERY

9 FUND | F YOU LOSE MONEY ON A PRQIECT PERFORMED

10 UNDER CONTRACT, WHERE THE LOSS RESULTS FROM

11 SPECI FI ED VI OLATI ONS OF FLORI DA LAWBY A

12 LI CENSED STATE-LHHCENSED CONTRACTOR.  FOR

13 | NFORVATI ON ABOUT THE RECOVERY FUND AND FI LI NG

14 A CLAIM CONTACT THE FLORI DA CONSTRUCTI ON

15 | NDUSTRY LI CENSI NG BOARD AT THE FOLLOW NG

16 TELEPHONE NUMBER AND ADDRESS

17

18 | The statenent shall be immediately followed by the board's
19 | address and tel ephone nunber as established by board rule.
20 (2)(a) Upon finding a first violation of subsection
21| (1), the board may fine the contractor up to $500, and the
22 | noneys nust be deposited into the GConstruction—tndustries
23 | recovery fund.

24 (b) Upon finding a second or subsequent violation of
25 | subsection (1), the board shall fine the contractor $1, 000 per
26 | violation, and the noneys nust be deposited into the

27 | Construction—tndust++es recovery fund

28 Section 7. Section 489.143, Florida Statutes, is

29 | anended to read:

30 489. 143 Paynent fromthe fund. --

31
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(1) The fund shall be disbursed as provided in s.
489. 141 on a final order of the board.

(2) )y Any cl ai mant persenr who neets all of the
conditions prescribed in s. 489.141 s—489—4t(Hnmay apply to
the board to cause paynent to be made to a cl ai mrant such
petsonrt fromthe CGonstruetion—tndust+ies recovery fund in an
anount equal to the judgnent, award,or restitution order;

s : e . ’ . et or

$25, 000, whichever is less, or an anount equal to the

unsatisfied portion of such person's judgnent, award, or
restitution order, exetusive—of—postiudgrent—interest—or
$25,-600,—whichever—s—+ess;but only to the extent and anpunt
of actual dammges suffered by the clai mant refteeted—inthe
e . . I bei I

darrages. Paynment fromthe fund for other costs related to or
pursuant to civil proceedings such as postjudgnent interest,

attorney's fees, court costs, nedical damages, and punitive

danmages i s prohi bited. The recovery fund is not obligated to

pay any judgnent, award,or restitution order, or any portion
t hereof, which is not expressly based on one of the grounds

for recovery set forth in s. 489. 141 s—489-146{%). Begi nni ng
January 1, 2005, for each contract entered after July 1, 2004,

payment fromthe recovery fund shall be subject to a $50, 000

nmaxi num paynent .

(3) 2y Upon receipt by a clainmant under subsection (2)
tHof paynent fromthe CGConstruetion—tndustr+es recovery fund
the claimant shall assign his or her additional right, title,
and interest in the judgnent, award, or restitution order, to
the extent of such paynent, to the board, and thereupon the
board shall be subrogated to the right, title, and interest of

the claimant; and any anount subsequently recovered on the
12
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judgnent, award, or restitution order by—the—board, to the
extent of the right, title, and interest of the board therein,
shal |l be for the purpose of reinbursing the Construction
trdust+ries recovery fund.

(4) 3y Paynents for clainms arising out of the sane
transaction shall be limted, in the aggregate, to the | esser
of the judgnent, award, or restitution order or the nmaxi num

paynent al | onwed$25,660, regardl ess of the number of clainmants

i nvolved in the transaction

(5) t4)y Paynments for clainms against any one |icensee
shall not exceed, in the aggregate, $100,000 annually, up to a
total aggregate of $250,000. Beginning—Jdantary—1,—1998,For
any cl ai m approved by the board which is in excess of the
annual cap, the anmount in excess of $100,000 up to the total
aggregate cap of $250,000 is eligible for paynent in the next
and succeeding fiscal years, but only after all clains for the
t hen-current cal endar year have been paid. Paynents may not
exceed the aggregate annual or per clainmant linmts under |aw.
Begi nni ng January 1, 2005, for each contract entered into

after July 1, 2004, paynent fromthe recovery fund is subject

only to a total aggregate cap of $500, 000.
(6) 5y G ains shall be paid in the order filed, up to
the aggregate linmits for each transaction and |licensee and to

the limts of the anobunt appropriated to pay clai ns agai nst
the fund for the fiscal year in which the clains were filed.

(7)¢t6) If the annual appropriation is exhausted with
cl ai s pendi ng, such clains shall be carried forward to the
next fiscal year. Any nobneys in excess of pending clains
remai ning i n the Construction—tndust+i+es recovery fund at the
end of the fiscal year shall be paid as provided in s.
468. 631.

13
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(8) A Upon the payment of any anmount fromthe
Construetion—tndustr+es recovery fund in settlenent of a claim
in satisfaction of a judgnent, award, or restitution order
against a licensee as described in s. 489. 141 s—489—141(1),
the license of such licensee shall be automatically suspended,
wi thout further administrative action, upon the date of
payment fromthe fund. The license of such |icensee shall not
be reinstated until he or she has repaid in full, plus
interest, the anount paid fromthe fund. A discharge of
bankruptcy does not relieve a person fromthe penalties and
disabilities provided in this section

(9) Any firm corporation, partnership, or

associ ation, or any person acting in his or her individua

capacity, who aids, abets, solicits, or conspires with any

person to knowi ngly present or cause to be presented any false

or fraudulent claimfor the paynent of a |l oss under this act

is guilty of a third-degree felony, punishable as provided in
s. 775.082 or s. 775.084 and by a fine not exceedi ng $30, 000,
unl ess the value of the fraud exceed $30, 000 i n which event

the fine may not exceed double the value of the fraud.

(10) Al paynents and di sbursenents fromthe recovery

fund shall be nmade by the Chief Financial Oficer upon a

voucher signed by the secretary of the departnment or the

secretary's designee. Anounts transferred to the recovery fund

shall not be subject to any limtation inposed by an

appropriation act of the Legi sl ature.

Section 8. Section 489.144, Florida Statutes, is
amended to read:

489. 144 Investnent of the fund.--The funds in the
Construetion—tndustries recovery fund nay be invested by the
Chief Financial Oficer under the sane limtations as apply to

14
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1| the investnent of other state funds, and the interest earned

2 | thereon shall be deposited to the credit of the Gonstruetion

3 | tndust+ies recovery fund and shall be avail able for the sane

4 | purposes as other noneys deposited in the Construection

5 | trdust+ies recovery fund.

6 Section 9. Paragraph (c) of subsection (4) of section
7| 489.13, Florida Statutes, is anended to read:

8 489.13 Unlicensed contracting; notice of

9 | nonconpliance; fine; authority to issue or receive a building
10 | permit; web page.--

11 (4)

12 (c) The balance of any fines collected under this

13 | section shall be used to maintain the departnent's unlicensed
14 | contractor website page, as specified in subsection (6), and
15| to fund the Florida Homeowners' Construction rtnredustries

16 | Recovery Fund. Nothing in this paragraph shall be construed to
17 | pernmit recovery fromthe Construction Industries Recovery Fund
18| if the contractor is unlicensed.

19 Section 10. Paragraph (e) of subsection (3) of section
20| 489.131, Florida Statutes, is anended to read:
21 489.131 Applicability.--
22 (3) Nothing in this part limts the power of a
23| municipality or county:
24 (e) To require one bond for each contractor in an
25 | anobunt not to exceed $5, 000, which bond shall be conditioned
26 | only upon conpliance with the Florida Buil ding Code adopted
27 | pursuant to s. 553.73. Any such bond nust be equally
28 | available to all contractors without regard to the period of
29 | tinme a contractor has been certified or registered and wi thout
30| regard to any financial responsibility requirenents. Any such
31| bonds shall be payable to the Florida Homeowners' Construction

15
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trcust+y Recovery Fund and filed in each county or
municipality in which a building pernit is requested. Bond
reciprocity shall be granted statewide. All such bonds shal
be included in neeting any financial responsibility
requi rements inposed by any statute or rule. Any contractor
who provides a third party insured warranty policy in
connection with a new building or structure for the benefit of
t he purchaser or owner shall be exenpt fromthe bond
requi rements under this subsection with respect to such
buil ding or structure.
Section 11. Section 468.631, Florida Statutes, is
amended to read:
468. 631 Building Code Administrators and | nspectors

Fund. - -

(1) Fhe—provisiens—of This part shall be funded
t hrough a surcharge, to be assessed pursuant to s. 125.56(4)
or s. 166.201 at the rate of one-half cent per square foot of
under-roof floor space permtted, including new construction
renovati ons, alterations, and additions. The unit of
governnment responsible for collecting pernit fees pursuant to
s. 125.56(4) or s. 166.201 shall collect such surcharge and
shall remt the funds to the departnent on a quarterly
cal endar basis beginning not |ater than Decenber 31, 1993, for
the preceding quarter, and continuing each third nonth
thereafter; and such unit of government nmay retain an anpunt
up to 10 percent of the surcharge collected to fund projects
and activities intended to inprove the quality of building
code enforcenent. There is created within the Professiona
Regul ati on Trust Fund a separate account to be known as the
Bui | di ng Code Admi nistrators and |Inspectors Fund, which shal
deposit and di sburse funds as necessary for the inplenentation
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1| of this part. The departnent shall annually establish the
2 | amount needed to fund the certification and regul ation of
3| building code administrators, plans exam ners, and buil ding
4 | code inspectors. Any funds collected in excess of the anpunt
5] needed to adequately fund the certification and regul ati on of
6 | buil ding code administrators, plans exam ners, and buil ding
7 | code inspectors shall be deposited into the Florida
8 | Honeowner s' Const ructi on tadgdustr+es Recovery Fund establ i shed
9] by s. 489.140. |If the Florida Honeowners' Construction
10 | tndust+r+es Recovery Fund is fully funded as provided by s.
11| 489. 140, any renmmi ning funds shall be distributed to the
12 | Construction Industry Licensing Board for use in the
13 | regul ation of certified and regi stered contractors.
14 (2) The unit of governnment responsible for collecting
15| pernit fees under this section shall report to the departnent
16 | quarterly the nunber of pernits issued for under-roof floor
17 | space during the quarter, the total square footage for the
18 | nunber of pernits issued for under-roof floor space during the
19 | quarter, and the cal cul ati on of the anbunt of funds being
20| renitted to the departnent. The report shall be attested to by
21| the officer in charge of collecting pernmt fees.
22 Section 12. This act shall take effect July 1, 2004.
23
24 KA KKK KA KK AR KRR AR KA AR K R A KKK A KKK A A K KR A KKK
25 SENATE SUMVARY
26 Renanes the Florida Construction |Industries Recovery Fund
as the Florida Homeowners' Construction Recovery Fuhd and
27 revi ses procedures and conditions for obtaining
recoveries fromthe fund. Limts disbursenents fromthe
28 fund. Provides crimnal penalties for persons attenpting
29 to fraudulently obtain a recovery fromthe fund.
30
31
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