Florida Senate - 2004 CS for CS for SB 2270

By the Committees on Appropriations; and Banking and | nsurance

309- 2528-04

1 A bill to be entitled

2 An act relating to workers' conpensation

3 anending s. 627.311, F.S.; establishing three
4 tiers of enployers eligible for coverage under
5 the plan; providing for criteria and rates for
6 each tier; deleting references to subpl ans;

7 providing for assessnents to cover deficits in
8 tiers one and two; providing procedures to

9 coll ect the assessnent; exenpting the plan from
10 specified premiumtax and assessnents;

11 appropriating noneys fromthe Wrkers

12 Conpensation Adm nistration Trust Fund to fund
13 pl an deficits; providing transitiona

14 provisions to subplan "D' policies; providing
15 legislative intent to create a state workers
16 conpensation rmutual fund under certain

17 conditions; establishing the Wrkers

18 Conpensation | nsurance Market Eval uation

19 Committee; providing for appointnment of
20 nmenbers; requiring the conmttee to nonitor and
21 report; requiring the Ofice of |nsurance
22 Regul ati on and workers' conpensation insurers
23 to report certain information; specifying
24 neeting dates and interimreports for the
25 commttee; providing for reinbursenment for
26 travel and per diem providing |legislative
27 intent as to the type of nutual fund it intends
28 to create; prohibiting insurers from providing
29 coverage to any person who is an affiliated
30 person of a person who is delinquent in the
31 payrment of prem uns, assessnents, penalties, or
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surcharges owed to the plan; providing
ef fective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) of section 627.311, Florida
Statutes, is anended to read:

627.311 Joint underwriters and joint reinsurers;
public records and public neetings exenptions.--

(5)(a) The office shall, after consultation with
i nsurers, approve a joint underwiting plan of insurers which
shal | operate as a nonprofit entity. For the purposes of this
subsection, the term"insurer" includes group self-insurance
funds authorized by s. 624.4621, comercial self-insurance
funds authorized by s. 624.462, assessable nutual insurers
aut hori zed under s. 628.6011, and insurers |licensed to wite
wor kers' conpensation and enployer's liability insurance in
this state. The purpose of the plan is to provi de workers'
conpensation and enployer's liability insurance to applicants
who are required by law to maintain workers' conpensation and
enployer's liability insurance and who are in good faith
entitled to but who are unable to procure purehase such
i nsurance through the voluntary market. The plan nmust have
actuarially sound rates that are not conpetitive with approved

voluntary market rates so that the plan functions as a

resi dual market nechani sm assture—that—the—ptan—+s
setH—stupporting.

(b) The operation of the plan is subject to the

supervi sion of a 9-nmenber board of governors. The board of
governors shall be conprised of:

2
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1. Three nenbers appointed by the Financial Services
Conmi ssi on. Each nmenber appoi nted by the comm ssi on shal
serve at the pleasure of the conmm ssion

2. Two of the 20 donestic insurers, as defined in s.
624.06(1), having the |l argest voluntary direct prem uns
witten in this state for workers' conpensation and enpl oyer's
liability insurance, which shall be elected by those 20
donesti c i nsurers;

3. Two of the 20 foreign insurers as defined in s.
624.06(2) having the largest voluntary direct premuns witten
inthis state for workers' conpensation and enpl oyer's
liability insurance, which shall be elected by those 20
foreign insurers;

4, One person appointed by the | argest property and
casualty insurance agents' association in this state; and

5. The consuner advocate appoi nted under s. 627.0613
or the consuner advocate's designee.

Each board nenber shall serve a 4-year termand nay serve
consecutive terms. A vacancy on the board shall be filled in

t he sanme nanner as the original appointnent for the unexpired
portion of the term The Financial Services Conm ssion shal
desi gnate a nenber of the board to serve as chair. No board
nmenber shall be an insurer which provides services to the plan
or which has an affiliate which provides services to the plan
or which is serviced by a service conpany or third-party
admi ni strator which provides services to the plan or which has
an affiliate which provides services to the plan. The ni nutes,
audits, and procedures of the board of governors are subject
to chapter 119.

3
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(c) The operation of the plan shall be governed by a
pl an of operation that is prepared at the direction of the
board of governors. The plan of operation nmay be changed at
any tinme by the board of governors or upon request of the

of fice. The plan of operation and all changes thereto are
subj ect to the approval of the office. The plan of operation
shal | :

1. Authorize the board to engage in the activities
necessary to inplenent this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by
the plan, including, but not limted to, docunented rejection
by at least two insurers which reasonably assures that
i nsureds covered under the plan are unable to acquire coverage

in the voluntary market. Any—tnstretd—ray—votuntarity—etect—to
. F . I

greater—than—theplan—premumi-—the—itnsurer—witing—the

coverage—atheres—to—theprovistons—of—s—62+171+-

3. Require notice fromthe agent to the insured at the
time of the application for coverage that the application is
for coverage with the plan and that coverage may be avail abl e
t hrough an insurer, group self-insurers' fund, commerci al
sel f-insurance fund, or assessable nutual insurer through
anot her agent at a | ower cost.

4. Establish prograns to encourage insurers to provide
coverage to applicants of the plan in the voluntary nmarket and
to insureds of the plan, including, but not limted to:

a. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to provide coverage
to applicants to the plan or existing insureds of the plan and
in describing the types of risks in which the insurer is

4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

568 ga Senate - 2004 CS for CS for SB 2270

5 28- 04
i nterested. The description of the desired risks nust be on a
f orm devel oped by the plan.

b. Developing forns and procedures that provide an
insurer with the information necessary to determ ne whet her
the insurer wants to wite particular applicants to the plan
or insureds of the plan.

c. Devel oping procedures for notice to the plan and
the applicant to the plan or insured of the plan that an
insurer will insure the applicant or the insured of the plan
and notice of the cost of the coverage offered; and devel opi ng
procedures for the selection of an insuring entity by the
applicant or insured of the plan

d. Provide for a narket-assistance plan to assist in
the placenent of enployers. Al applications for coverage in
the plan received 45 days before the effective date for
coverage shall be processed through the market-assi stance
pl an. A narket-assi stance plan specifically designed to serve
the needs of small, good policyhol ders as defined by the board
nmust be finalized by January 1, 1994.

5. Provide for policy and clains services to the
i nsureds of the plan of the nature and quality provided for
insureds in the voluntary narket.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regarding the insured.

7. Provide for procedures for auditing insureds of the
pl an which are based on reasonabl e busi ness judgnent and are
designed to nmaxinize the likelihood that the plan will coll ect
t he appropriate prem uns.

8. Authorize the plan to ternminate the coverage of and
refuse future coverage for any insured that submits a
5
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fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provider of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for agents who subnmit
busi ness to the plan.

10. Establish criteria and procedures to prohibit any
agent who does not adhere to the established service standards
from placi ng business with the plan or receiving, directly or
indirectly, any conmi ssions for business placed with the plan

11. Provide for the establishnment of reasonable safety
prograns for all insureds in the plan. Al insureds of the
pl an nust participate in the safety program

12. Authorize the plan to term nate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tinme of
application, is delinquent in paynents of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund,
commerci al self-insurance fund, or assessabl e nutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety prograns reconmended
by the pl an.

13. Authorize the board of governors to provide the
services required by the plan through staff enployed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
board of governors, or through a conbination of enpl oyees and
servi ce providers.

14. Provide for service standards for service
provi ders, nethods of deterni ning adherence to those service
6
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st andards, incentives and disincentives for service, and
procedures for term nating contracts for service providers
that fail to adhere to service standards.

15. Provide procedures for selecting service providers
and standards for qualification as a service provider that
reasonably assure that any service provider selected wll
continue to operate as an ongoi ng concern and is capabl e of
providing the specified services in the manner requir ed.

16. Provide for reasonable accounting and
data-reporting practices.

17. Provide for annual review of costs associated with
the administration and servicing of the policies issued by the
plan to deternine alternatives by which costs can be reduced.

18. Authorize the acquisition of such excess insurance
or reinsurance as is consistent with the purposes of the plan

19. Provide for an annual report to the office on a
date specified by the office and containing such information
as the office reasonably requires.

20. Establish multiple rating plans for various
classifications of risk which reflect risk of |oss, hazard
grade, actual |osses, size of prem um and conpliance with
| oss control. At |east one of such plans nust be a
preferred-rating plan to acconmpdate snal | - prem um
policyhol ders with good experience as defined in
sub- subpar agraph 22. a.

21. Establish agent commi ssion schedul es.
22. For enployers otherwise eligible for coverage

under the plan, establish three tiers of enpl oyers neeting the

criteria and subject to the rate limtations specified in this

subpar agr aph.
a. Tier One.--

7
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(1) Criteria, rated enpl oyers.--An enpl oyer that has

an experience nodification rating shall be included in Tier

One if it neets all of the foll ow ng:

(A) The experience nodification is bel ow 1. 00;

(B) The enployer had no lost-tine clains subsequent to

t he applicable experience nodification rating period; and

(C© The total of the enployer's nedical-only clains

subsequent to the applicabl e experience nodification rating

period did not exceed 20 percent of prem um

(I'l1) Criteria, nonrated enpl oyers.--An enpl oyer that

does not have an experience nodification rating shall be

included in Tier One if it neets all of the foll ow ng:

(A) The enployer had no lost-tine clains for the

3-year period i mediately preceding the inception date or

renewal date of its coverage under the plan

(B) The total of the enployer's nedical-only clains

for the 3-year period i mediately preceding the inception date

or renewal date of its coverage under the plan did not exceed

20 percent of prem um

(O It has secured workers' conpensation coverage for

the entire three-year period i nmedi ately preceding the

i nception date or renewal date of its coverage under the plan

(D) It is able to provide the plan with a |loss history

generated by its prior workers' conpensation insurer, except

that if the enployer is not able to produce a | oss history due

to the insolvency of an insurer, the enployer may, in lieu of

the loss history, submit an affidavit fromthe enpl oyer and

the enpl oyer's insurance agent setting forth the | oss history;

and
(E) It is not a new business.

8
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1 (1'1'1) Premiuns.--The premuns for Tier One insureds

2| shall be set at a prenmium|level 25 percent above the

3 | conparabl e voluntary narket premiuns until the plan has

4 | sufficient, credi ble experience as deternined by the board to
5| establish an actuarially sound rate for Tier One, at which

6 | point the board shall, subject to paragraph (e), adjust the

7| rate, if necessary, to produce actuarially sound rates;

8 | provided the rate adjustnent does not take effect unti

91| January 1, 2007.

10 b. Tier Two.--

11 (1) Criteria, rated enpl oyers.--An enpl oyer that has
12 | an experience nodification rating shall be included in Tier
13 Two if it neets all of the foll ow ng:

14 (A) The experience nodification is equal to or greater
15| than 1.00 but not greater than 1.10;

16 (B) The enployer had no lost-tine clains subsequent to
17 | the applicabl e experience nodification rating period; and

18 (C© The total of the enployer's nedical-only clains

19 | subsequent to the applicable experience nodification rating
20 | period did not exceed 20 percent of prem um
21 (I'l1) Criteria, non-rated enpl oyers.--An enpl oyer that
22 | does not have any experience nodification rating shall be
23| included in Tier Two if it is a new business. An enpl oyer
24 | shall be included in Tier Two if it has less than 3 years of
25| 1 oss experience in the 3-year period i mediately preceding the
26 | i nception date or renewal date of its coverage under the plan
27| and it nmeets all of the foll ow ng:
28 (A) The enployer had no lost-tine clains for the
29| 3-year period imediately preceding the inception date or
30| renewal date of its coverage under the plan
31
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(B) The total of the enployer's nedical-only clains

for the 3-year period i mediately preceding the inception date

or renewal date of its coverage under the plan did not exceed

20 percent of premum and

(O It is able to provide the plan with a |loss history

generated by the workers' conpensation insurer that provided

coverage for the portion or portions of such period during

whi ch the enpl oyer had secured workers' conpensation coverage

If the enployer is not able to produce a loss history due to

the insolvency of an insurer, the enployer may, in lieu of the

| oss history, subnit an affidavit fromthe enpl oyer and the

enpl oyer's insurance agent setting forth the | oss history.

(1V) Premuns.--The premiuns for Tier Two insureds

shall be set at a premium/|level 50 percent above the

conparabl e voluntary market premuns until the plan has

sufficient, credible experience as determ ned by the board to

establish an actuarially sound rate for Tier Two, at which

poi nt the board shall, subject to paragraph (e), adjust the

rate, if necessary, to produce actuarially sound rates;

provided the rate adjustnent does not take effect unti
January 1, 2007.
c. Tier Three.--

(1) Eigibility.--An enployer shall be included in

Tier Three if it does not neet the criteria for Tier One or

Ti er Two.
(I'1) Rates.--The board shall establish, subject to
par agraph (e), and the plan shall charge actuarially sound

rates for the Tier Three insureds. Estabtshfour——subptans—as
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: I I : i : | ed eal—eniv_ehai
; hei . he ;

23. For Tier One or Tier Two enpl oyers which enploy no

nonexenpt enpl oyees or which report payroll which is |less than
11
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the mni mum wage hourly rate for one full-tine enpl oyee for

one year at 40 hours per week, the plan shall establish

actuarially sound prem uns, provided, however, that the

preni uns may not exceed $2,500. These preniuns shall be in

addition to the fee specified in subparagraph 26. Wen the

pl an establishes actuarially sound rates for all enployers in

Tier One and Tier Two, the prenmiuns for enployers referred to

in this paragraph are no | onger subject to the $2,500 cap

24. 23— Provide for a depopul ation programto reduce

t he nunber of insureds in the plan.subptan—b—If an

enpl oyer insured through the pl an subptan—b-is offered
coverage froma voluntary narket carrier

a. During the first 30 days of coverage under the plan
stibpt-afn;

b. Before a policy is issued under the plan subpltan

c. By issuance of a policy upon expiration or
cancel | ation of the policy under the plan stubptan; or

d. By assunption of the plan's subptan—s obligation
wWith respect to an in-force policy,

that enployer is no longer eligible for coverage through the
pl an. The premumfor risks assunmed by the voluntary market
carrier must be no greater than the samre prem umthe insured

woul d have paid under the plan, and shall be adjusted upon

renewal to reflect changes in the plan rates and the tier for

which the insured would qualify as of the tine of renewal. The

i nsured nay be charged such prenmiuns only for the first 2

years of coverage in the voluntary market pruss—Ffoer—the—fi+rst
2—years—the—strcharge—as—detertvinetd—in—sub-—subparagraph—22-¢.
A prem um under this subparagraph—inetuding—surehargeis

12
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deened approved and is not an excess prem um for purposes of
s. 627.171.

25. 24— Require that policies issued untder—stbptan—b-
and applications fer—stueh—potiecies nust include a notice that
t he policy tssued—under—subptan—bB-coul d be repl aced by a

policy issued froma voluntary nmarket carrier and that, if an
of fer of coverage is obtained froma voluntary narket carrier
the policyholder is no longer eligible for coverage through
t he pl an. stbptan—b—The notice nust al so specify that
accept ance of coverage under the pl an stubptan—b-creates a
concl usive presunption that the applicant or policyholder is
aware of this potential

26. Require that each application for coverage and

each renewal prenium be acconpani ed by a nonrefundabl e fee of

$475 to cover costs of adninistration and fraud prevention

The board may, with the approval of the office, increase the

anount of the fee pursuant to a rate filing to refl ect

i ncreased costs of adnministration and fraud prevention. The

fee is not subject to commission and is fully earned upon

commencenent of cover age.

(d)1. The funding of the plan shall include preniuns

as provided in subparagraph (c)22. and assessnents as provided

in this paragraph.

2. a. If the board determnes that a deficit exists in

Tier One or Tier Two or that there is any deficit renmmining

attributable to the fornmer subplan "D' and that the deficit

cannot reasonably be funded without the use of deficit

assessnents, the board shall request the Ofice of |Insurance

Regul ation to levy, by order, a deficit assessnent agai nst

prem uns charged to insureds for workers' conpensation

i nsurance by insurers as defined in s. 631.904(5). The office
13
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1| shall issue the order after verifying the anount of the
2| deficit. The assessnent shall be specified as a percentage of
3| future premiumcollections, as recommended by the board and
4 | approved by the office. The sane percentage shall apply to
5| premiuns on all workers' conpensation policies issued or
6 | renewed during the 12-nonth period beginning on the effective
7 | date of the assessnent, as specified in the order
8 b. Wth respect to each insurer collecting prem uns
9| that are subject to the assessnent, the insurer shall coll ect
10 | the assessnent at the sane tine as it collects the prem um
11 | paynent for each policy and shall renit the assessnents
12 | collected to the plan as provided in the order issued by the
13| Ofice of Insurance Regulation. The office shall verify the
14 | accurate and tinely collection and remttance of deficit
15 | assessnents and shall report the information to the board.
16 | Each insurer collecting assessnents shall provide the
17 | information with respect to prenmiuns and coll ections as nay be
18 | required by the office to enable the office to nonitor and
19 | audit conpliance with this paragraph
20 c. Deficit assessnents are not considered a part of an
21| insurer's rate, are not prenmiumand are not subject to the
22 | premiumtax, to the assessnents under ss. 440.49 and 440.51
23| to the surplus lines tax, to any fees, or to any conmi ssions.
24 | The deficit assessnent inposed becones plan funds at the
25 | nonent of collection and does not constitute incone for any
26 | purpose, including financial reporting on the insurer's incone
27 | statenent. An insurer is liable for all assessnents that it
28 | collects and nust treat the failure of an insured to pay an
29 | assessnent as a failure to pay premium An insurer is not
30| liable for uncollectible assessnents.
31

14
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1 d. Wien an insurer is required to return unearned

2| premium it shall also return any coll ected assessnents

3| attributable to the unearned premnm um

4 3.a. Al policies issued to Tier Three insureds shal

5| be assessable. All Tier Three assessable policies nust be

6| clearly identified as assessable by containing, in contrasting
7] color and in not |ess than 10-point type, the foll ow ng

8| statenents: "This is an assessable policy. If the plan is

9| unable to pay its obligations, policyholders will be required
10| to contribute on a pro rata earned preni um basi s the noney

11 | necessary to neet any assessnent |evied."

12 b. The board may fromtine to tine assess Tier Three
13 | insureds to whomthe plan has issued assessable policies for
14 | the purpose of funding plan deficits. Any assessnent shall be
15 | based upon a reasonable actuarial estinmate of the anount of

16 | the deficit, taking into account the anmobunt needed to fund

17 | nedical and indemity reserves and reserves for incurred but
18 | not reported clains, and allowi ng for general adnministrative
19 | expenses, the cost of levying and collecting the assessnent, a
20 | reasonabl e al | owance for estimated uncol |l ecti bl e assessnents,
21| and both allocated and unal |l ocated | oss adj ust nent expenses.
22 c. FEach Tier Three insured's share of a deficit shal
23 | be conputed by applying to the prem umearned on the insured's
24 | policy or policies during the period to be covered by the

25| assessnent the ratio of the total deficit to the total

26 | premiuns earned during the period upon all policies subject to
27 | the assessnment. In the event one or nore Tier Three insureds
28| fail to pay an assessnent, the other Tier Three insureds shal
29 | be liable on a proportionate basis for additional assessnents
30| to fund the deficit. The plan may conproni se and settle

31| individual assessnment clains without affecting the validity of

15
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1| or anounts due on assessnents |evied agai nst other insureds.
2| The plan may offer and accept di scounted paynents for

3 | assessnents which are pronptly paid. The plan may offset the
4 | amount of any unpai d assessnent agai nst unear ned preni uns

5| which may ot herwi se be due to an insured. The plan shal
6|institute |l egal action when necessary and appropriate to

7| collect the assessnent fromany insured who fails to pay an
8 | assessnment when due.

9 d. The venue of a proceeding to enforce or collect an
10 | assessnent or to contest the validity or anount of an

11 | assessnent shall be in the Circuit Court of Leon County.

12 e. |If the board finds that a deficit in Tier Three
13 | exists for any period and that an assessnent is necessary, it
14 | shall certify to the office the need for an assessnent. No
15 | sooner than 30 days after the date of the certification, the
16 | board shall notify in witing each insured who is to be

17 | assessed that an assessnent is being | evied against the

18 | insured, and inform ng the insured of the anpbunt of the

19 | assessnent, the period for which the assessnment is being

20| levied, and the date by which paynent of the assessnent is
21| due. The board shall establish a date by which paynent of the
22 | assessnent is due, which nmay not be sooner than 30 days or

23| later than 120 days after the date on which notice of the

24 | assessnent is namiled to the insured. Theptanrust—be—funded
25 | through—actdvariatty—sound—premurs—chargetd—to—insureds—of—the
26 | ptan—

27 2—TFhe—ptan—rmay—isste—assessable—potcecies—onty—to

28 . . . . .

29 e . I I I ket I I

30 . . . . vp

31 I . basis- nd ot iei I . . I
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4. The plan may offer rating, dividend plans, and

ot her plans to encourage | oss prevention prograns.

(e) The plan shall establish and use its rates and
rating plans, and the plan nmay establish and use changes in
rating plans at any tine, but no nore frequently than two
times per any rating class for any cal endar year. By Decenber
1, 1993, and Decenber 1 of each year thereafter, the board
shal |, except as provided in subparagraph (c)22.,establish

and use actuarially sound rates for use by the plan to assure

that the plan is self-funding while those rates are in effect.

Such rates and rating plans nust be filed with the office

within 30 cal endar days after their effective dates, and shal

be considered a "use and file" filing. Any disapproval by the

of fice nust have an effective date that is at |east 60 days
17
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fromthe date of disapproval of the rates and rating plan and
nmust have prospective effect only. The plan may not be subject
to any order by the office to return to policyhol ders any
portion of the rates di sapproved by the office. The office may
not di sapprove any rates or rating plans unless it
denonstrates that such rates and rating plans are excessi ve,

i nadequate, or unfairly discrimnatory.

(f) No later than June 1 of each year, the plan shal
obtai n an i ndependent actuarial certification of the results
of the operations of the plan for prior years, and shal
furnish a copy of the certification to the office. If, after
the effective date of the plan, the projected ultimte
incurred | osses and expenses and dividends for prior years
exceed col l ected preniuns, accrued net investnent incone, and
prior assessnents for prior years, the certification is
subj ect to review and approval by the office before it becones
final

(g) \Whenever a deficit exists, the plan shall, within
90 days, provide the office with a programto elimnate the
deficit within a reasonable tine. The deficit may be funded
t hrough increased prem uns charged to i nsureds of the plan for
subsequent years, through the use of policyhol der surplus
attributable to any year, through the use of assessnents as

provided in subparagraph (d)2.,and through assessnents on

rAsureds—+n—theplan—if—theptan—uses assessable policies as
provi ded in subparagraph (d)3.

(h) Any premiumor assessments collected by the plan
in excess of the anpbunt necessary to fund projected ultinate
incurred | osses and expenses of the plan and not paid to
insureds of the plan in conjunction with | oss prevention or

18
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di vidend progranms shall be retained by the plan for future
use.

(i) The decisions of the board of governors do not
constitute final agency action and are not subject to chapter
120.

(j) Policies for insureds shall be issued by the plan

(k) The plan created under this subsection is liable
only for paynent for |osses arising under policies issued by
the plan with dates of accidents occurring on or after January
1, 1994.

(1) Plan | osses are the sole and excl usive
responsibility of the plan, and paynent for such | osses nust
be funded in accordance with this subsection and nmust not
cone, directly or indirectly, frominsurers or any guaranty
associ ation for such insurers.

(m Each joint underwiting plan or association
created under this section is not a state agency, board, or
conmm ssion. However, for the purposes of s. 199.183(1) only,
the joint underwiting plan is a political subdivision of the
state and is exenpt fromthe corporate incone tax.

(n) Each joint underwiting plan or association may
el ect to pay prem umtaxes on the premuns received on its
behal f or nay elect to have the nmenber insurers to whomthe
premiuns are allocated pay the prem umtaxes if the nenber
insurer had witten the policy. The joint underwiting plan or
associ ation shall notify the nenber insurers and the
Depart nent of Revenue by January 15 of each year of its
el ection for the sane year. As used in this paragraph, the
term"prenmuns received" neans the consideration for
i nsurance, by whatever nane called, but does not include any
policy assessnent or surcharge received by the joint
19
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underwiting association as a result of apportioning | osses or
deficits of the association pursuant to this section

(o) Neither the plan nor any nenber of the board of
governors is liable for nonetary danmages to any person for any
statenent, vote, decision, or failure to act, regarding the
managenent or policies of the plan, unless:

1. The nenber breached or failed to performher or his
duties as a nenber; and

2. The nenber's breach of, or failure to perform
duties constitutes:

a. Aviolation of the crimnal |aw, unless the nenber
had reasonabl e cause to believe her or his conduct was not
unl awful . A judgnent or other final adjudication against a
nmenber in any criminal proceeding for violation of the
crimnal |aw estops that nenber fromcontesting the fact that
her or his breach, or failure to perform constitutes a
violation of the crimnal |aw, but does not estop the nenber
fromestablishing that she or he had reasonabl e cause to
believe that her or his conduct was |lawful or had no
reasonabl e cause to believe that her or his conduct was
unl awf ul

b. A transaction fromwhich the nenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or omi ssion that was
committed in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property. For purposes of this
sub- subpar agraph, the term "reckl essness" neans the acting, or
om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nenber; and
20
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(I'1) Known to the nmenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch act or onission
(p) No insurer shall provide workers' conpensation and

enployer's liability insurance to any person who is delinquent
in the paynent of prem uns, assessnents, penalties, or
surcharges owed to the plan or to any person who is an

affiliated person of a person who is delinquent in the paynent

of prenmi uns, assessnents, penalties, or surcharges owed to the

pl an. For the purposes of this paragraph, the term"affiliated

person" of another person neans:

1. The spouse of such other natural person;

2. Any person who directly or indirectly owns or

controls, or holds with the power to vote, 5 percent or nore

of the outstanding voting securities of such other person

3. Any person who directly or indirectly owns 5

percent or nore of the outstanding voting securities that are

directly or indirectly owned or controlled, or held with the

power to vote, by such other person

4., Any person or group of persons who directly or

indirectly control, are controlled by, or are under commobn

control with such other person

5. Any officer, director, trustee, partner, owner

nmanager, joint venturer, or enployee, or other person

perforning duties simlar to persons in those positions, of

such ot her person; or

6. Any person who has an officer, director, trustee,

partner, or joint venturer in commbn with such ot her person.

(q) Effective July 1, 2004, the plan is exenpt from

the premiumtax under s. 624.509 and any assessnents under ss.
440. 49 and 440.51.

21
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1 Section 2. Notwithstanding the provisions of sections
2 | 440.50 and 440.51, Florida Statutes, for the 2004-2005 fi sca
3 [ year:

4 (1) The sumof $25 nillion is appropriated fromthe

5| Wrkers' Conpensation Administration Trust Fund in the

6 | Departnent of Financial Services for transfer to the workers'
7 | conpensation joint underwiting plan provided in section

8| 627.311(5), Florida Statutes, as a capital contribution to

9| fund any deficit in the plan. The Chief Financial Oficer

10| shall transfer the funds to the plan no later than July 31

11 | 2004.

12 (2) The workers' conpensation joint underwiting plan
13| set forth in section 627.311(5), Florida Statutes, may request
14 | the Departnent of Financial Services to transfer an anmpunt not
15| to exceed $10 nillion fromthe Wrkers' Conpensation

16 | Adninistration Trust Fund to the plan subject to the approval
17 | of the Legislative Budget Commi ssi on under sections 216.181
18 | and 216.292, Florida Statutes. The workers' conpensation joint
19 | underwiting plan board of governors and the Ofice of
20 | I nsurance Regul ation nust first certify to the Departnent of
21 | Financial Services that a deficit exists in the workers
22 | conpensation joint underwiting plan. The anobunt requested for
23 | transfer to the plan may not exceed the deficit anpbunt jointly
24 | certified by the board of governors and the Ofice of
25| I nsurance Regulation to exist in Tier One or Tier Two or for
26 | any deficit renmining attributable to the forner subplan "D'
27 | whi ch cannot be funded without the use of deficit assessnents
28 | as authorized by section 627.351(5)(d), Florida Statutes.
29 Section 3. Transitional provisions.--Effective upon
30| this act becoming a | aw
31
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1 (1) Notwithstandi ng section 627.311(5), Florida

2| Statutes, to the contrary, no policy in subplan "D' of the

3| Florida Wrkers' Conpensation Joint Underwiting Association

4] is subject to an assessnent for the purpose of funding a

5| deficit.

6 (2) Any policy issued by the Florida Wrkers

7 | Conpensation Joint Underwiting Association with an effective
8 | date between the date on which this act becones a | aw and June
9] 30, 2004, shall be rerated and placed in the appropriate tier
10 | provided in section 627.311(5), Florida Statues, as anmended

11 | effective July 1, 2004, and shall be subject to the preniuns
12 | and charges provided for in that section as anended.

13 Section 4. Effective upon this act becomng a | aw

14 (1) The Legislature intends to create a state workers
15 | conpensation nutual fund if workers' conpensation coverage is
16 | not generally available and affordable to small enployers in
17 | Florida by Cctober 1, 2005. In order to nake this

18 | determination, there is established the Wrkers' Conpensation
19 | I nsurance Market Evaluation Conmittee which shall consist of
20 | one nenber appointed by the Governor, who shall serve as
21| chair; two nmenbers appointed by the President of the Senate;
22 | and two nenbers appoi nted by the Speaker of the House of
23 | Representatives. The conmmittee shall nonitor and report on the
24 | nunber of insurers actively witing workers' conpensation
25| insurance in this state for small enpl oyers, the nunber of
26 | policies issued, premiumvolune witten, types of underwiting
27 | restrictions utilized, and the extent to which actual prem uns
28 | charged vary fromstandard rates, such as the use of excess
29 | rates pursuant to section 627.171, Florida Statutes, and rate
30 | deviations pursuant to section 627.211, Florida Statutes. The
31| Ofice of Insurance Regul ation shall provide such rel ated
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1| information to the conmittee as is requested, and workers

2 | conpensation insurers shall report such infornmation to the

3| office in the manner and format specified by the office.

4 (2) The committee shall neet once each nonth,

5| begi nning in August 2004, and shall provide interimreports to
6 | the appointing officers on Cctober 1, 2004, Decenber 1, 2004,
7| and March 1, 2005, and at such additional tinmes as the

8 | President of the Senate and the Speaker of the House of

9| Representatives jointly require. Menbers of the conmittee

10| shall be entitled to reinbursenent for travel and per diem

11 | pursuant to section 112.061, Florida Statutes.

12 (3) |If the Legislature deternines that workers

13 | conpensation coverage is not generally avail abl e and

14 | affordable to small enployers in Florida, the Legislature

15| intends to create a state mutual fund as a nonprofit entity
16 | for the benefit of its small enployer policyholders. The state
17 | nutual fund woul d conpete with private carriers and would be
18 | charged with the public mssion of custonmer service, quality
19| loss prevention, tinely clainms nanagenent, active fighting of
20 | fraud, and conpassi onate care for injured workers, at the

21 | l owest cost consistent with actuarial sound rates. The fund
22 | should primarily rely on an in-house staff of professiona

23 | enpl oyees, rather than contracting with servicing carriers. It
24 | is further intended that the state appropriate adequate

25| initial capitalization for the fund and that the fund be

26 | subject to the sane financial and other requirenents as apply
27 | to an authorized insurer

28 Section 5. Except as otherw se expressly provided in
29 | this act, and except for this section, which shall take effect
30 | upon becoming a law, this act shall take effect July 1, 2004.
31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR

2 for SB 2270

3

4| The conmittee substitute:

5] (1) Restructures the current workers' conpensation joint
underwiting plan (JUA), s. 627.311(5), F.S.,_by elininating

6 | the current “subplans and creating Tiers One, Two and Thr ee.

71 (2) Provides enployers in Tiers One and Two who have no
enpl oyees or a payroll that is | ess than the m ninum wage for

8| one full-tine non-exenpt enpl oyee access to purchase m ni num
prem um policies not to exceed $2,500, plus a $475 annua

9| admnnistrative fee

10| (3) Provides a one tine approPriation of $25 million fromthe
Wor kers' Conpensation Adm nistration Trust Fund to the

11 | Departnent of Financial Services for transfer to the JUAto

12 fund the deficit incurred for subplan D poli ci es.
Eé) Provides authority to the JUA to request transfer fromthe

13 _Partne t of Financial Services an anmpbunt not to exceed $10
milion fromthe Wrkers' Conpensation Adm nistration Trust

14 | Fund to fund_deficits anticipated to occur in Fiscal Year
2004-2005. The transfer anount is subject to approval by the

15| Legi sl ati ve Budget Comm ssion and na% not exceed the deficit
ambunt jointly Certified by the JUA board of governors and the

16 | O fice of Insurance Regul ation

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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