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Florida Senate - 2004 CS for SB 2322

E% the Committee on Conprehensive Planning; and Senat or
ri dopol os

316-2612-04
A bill to be entitled

An act relating to conmuni cations services
taxes; anmending s. 202.16, F.S.; providing
requi renments for dealers nmaking certain sales
for resale; providing procedures and
limtations; providing a definition; providing
responsibilities of the Departnent of Revenue;
anending s. 202.19, F.S.; clarifying the
i nclusion of certain fees and costs in the tax
rate; anmending s. 202.20, F.S.; authorizing the
Departnent of Revenue or a dealer to nake an
adjustnment in the event of a reallocation of
revenue away from|local government; repealing
s. 202.20(2)(a), F.S., relating to obsolete tax
rate provisions; anending s. 202.21, F.S., to
conform specifying certain revisions to | aw as
renedi al and clarifying;, granting no right to a
refund of any fees or charges paid prior to a
certain date; providing an exception; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective Decenber 31, 2004, subsection (2)
of section 202.16, Florida Statutes, is anended to read:

202.16 Paynent.--The taxes inposed or adninistered
under this chapter and chapter 203 shall be collected from al
deal ers of taxable comrunications services on the sale at
retail in this state of communi cations services taxabl e under
this chapter and chapter 203. The full anobunt of the taxes on
a credit sale, installnent sale, or sale nmade on any kind of
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1| deferred paynent plan is due at the nonent of the transaction
2| in the same manner as a cash sale.

3 (2)(a) A sale of communications services that are used
4| as a conponent part of or integrated into a communications

5| service or prepaid calling arrangenent for resale, including,
6| but not limted to, carrier-access charges, interconnection

7 | charges paid by providers of nobile conmunication services or
8 | other communi cation services, charges paid by cable service

9| providers for the transm ssion of video or other programm ng
10 | by anot her deal er of conmunications services, charges for the
11 | sal e of unbundl ed network el enents, and any ot her interconpany
12 | charges for the use of facilities for providing conmunications
13 | services for resale, nust be nade in conpliance with the rules
14 | of the departnent. Any person who nakes a sale for resale

15| which is not in conpliance with these rules is liable for any
16 | tax, penalty, and interest due for failing to conply, to be

17 | calcul ated pursuant to s. 202.28(2)(a).

18 (b) Any deal er who nakes a sale for resal e shal

19 | docunent the exenpt nature of the transaction, as established
20| by rul es adopted by the departnment, by retaining a copy of the
21 | purchaser's initial or annual resale certificate issued
22 | pursuant to s. 202.17(6). In lieu of nmaintaining a copy of the
23 | certificate, a dealer nmay docunent, prior to the tine of sale,
24 | an authorization nunber provided tel ephonically or
25| electronically by the departnent, or by such other neans
26 | established by rule of the departnent. The dealer may rely on
271 an initial or annual resale certificate issued pursuant to s.
28 | 202.17(6), valid at the tine of receipt fromthe purchaser,
29 | without seeking additional annual resale certificates from
30 | such purchaser, if the deal er makes recurring sales to such
31| purchaser in the normal course of business on a continua
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basis. For purposes of this paragraph, the term"recurring

sales to a purchaser in the normal course of business" neans a

sale in which the dealer extends credit to the purchaser and

records the debt as an account receivable, or in which the

deal er sells to a purchaser who has an established cash

account, simlar to an open credit account. For purposes of

this paragraph, purchases are nade froma selling dealer on a

continual basis if the selling dealer makes, in the norma

course of business, sales to the purchaser no |l ess frequently

than once in every 12-nonth period. A dealer may, through the

informal protest provided for ins. 213.21 and the rules of

t he Departnent of Revenue, provide the departnent with

evi dence of the exenpt status of a sale. Exenption

certificates executed by entities that were exenpt at the tine

of sale, resale certificates provided by purchasers who were

active dealers at the tine of sale, and verification by the

departnment of a purchaser's active dealer status at the tine

of saleinlieu of a resale certificate shall be accepted by

t he departnment when submitted during the protest period, but

nmay not be accepted in any proceedi ng under chapter 120 or any

circuit court action instituted under chapter 72.

Section 2. Paragraph (a) of subsection (3) of section
202.19, Florida Statutes, is anmended to read:

202.19 Authorization to inpose |ocal comrunications
services tax. --

(3)(a) The tax authorized under this section includes
and is in lieu of any fee or other consideration, including,

but not linited to, application fees, transfer fees, renewal

fees, or clains for related costs,to which the nunicipality

or county is otherwise entitled for granting permission to
deal ers of comruni cations services, including, but not limted
3
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to, providers of cable television services, as authorized in
47 U.S.C. s. 542, to use or occupy its roads or rights-of-way
for the placenent, construction, and nmi ntenance of poles,
wires, and other fixtures used in the provision of
conmuni cati ons servi ces.

Section 3. Subsection (2) of section 202.20, Florida
Statutes, is anended to read:

202.20 Local conmunications services tax conversion
rates. - -

(2)(a)l. Wth respect to any local taxing
jurisdiction, if, for the periods ending Decenber 31, 2001
March 31, 2002; June 30, 2002; or Septenmber 30, 2002, the
revenues received by that |ocal governnment fromthe | oca
communi cati ons services tax inposed under subsection (1) are
| ess than the revenues received fromthe replaced revenue
sources for the correspondi ng 2000- 2001 period; plus
reasonably anticipated growth in such revenues over the
precedi ng 1-year period, based on the average growth of such
revenues over the immedi ately preceding 5-year period; plus an
anount representing the revenues fromthe replaced revenue
sources for the 1-nonth period that the |ocal taxing
jurisdiction was required to forego, the governing authority
may adj ust the rate of the local conmunications services tax
upward to the extent necessary to generate the entire
shortfall in revenues within 1 year after the rate adjustnent
and by an anount necessary to generate the expected anount of
revenue on an ongoi ng basis.

2. If conplete data are not available at the tinme of
det erm ni ng whether the revenues received by a | oca
governnment fromthe | ocal conmunications services tax inposed
under subsection (1) are less than the revenues received from
4
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the replaced revenue sources for the correspondi ng 2000-2001
period, as set forth in subparagraph 1., the |ocal government
shal |l use the best data available for the correspondi ng
2000- 2001 period in naking such determnination

3. The adjustnent pernmitted under subparagraph 1. may
be made by energency ordi nance or resolution and may be nade
not wi t hst andi ng the maxi mum rate established under s.
202.19(2) and notwi thstandi ng any schedul es or tinefranmes or
any other limtations contained in this chapter. The authority

to nake such adjustnent nay be exercised only in the event of

a reallocation of revenue away fromthe | ocal governnent by

t he Departnent of Revenue or a deal er. The energency ordi nance

or resolution shall specify an effective date for the adjusted
rate, which shall be no less than 60 days after the date of
adoption of the ordinance or resolution and shall be effective
with respect to taxable services included on bills that are
dated on the first day of a nonth subsequent to the expiration
of the 60-day period. At the end of 1 year follow ng the
effective date of such adjusted rate, the | ocal governing
authority shall, as soon as is consistent with s. 202.21
reduce the rate by that portion of the energency rate which
was necessary to recoup the anount of revenues not received
prior to the inplenentation of the energency rate.

4. |f, for the period Cctober 1, 2001, through
Sept enber 30, 2002, the revenues received by a |oca
governnment fromthe | ocal comrunications services tax
conversion rate established under subsection (1), adjusted
upward for the difference in rates between paragraphs (1)(a)
and (b) or any other rate adjustnents or base changes, are
above the threshold of 10 percent nore than the revenues
received fromthe replaced revenue sources for the
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correspondi ng 2000- 2001 peri od plus reasonably anti ci pated
growth in such revenues over the preceding 1l-year period,
based on the average growth of such revenues over the
i medi ately preceding 5-year period, the governing authority
nmust adjust the rate of the |ocal comunications services tax
to the extent necessary to reduce revenues to the threshold by
energency ordi nance or resolution within the tinefranes
establ i shed in subparagraph 3. The foregoing rate adjustnent
requi rement shall not apply to a |ocal governnent that adopts
a |l ocal conmmunications services tax rate by resolution or
ordinance. |If conplete data are not available at the tine of
det erm ni ng whet her the revenues exceed the threshold, the
| ocal governnent shall use the best data available for the
correspondi ng 2000-2001 period in nmaki ng such deternination
Thi s subparagraph shall not be construed as establishing a
right of action for any person to enforce this subparagraph or
chal | enge a | ocal governnent's inplenmentation of this
subpar agr aph.

(b) Except as otherw se provided in this subsection
"repl aced revenue sources," as used in this section, neans the
followi ng taxes, charges, fees, or other inpositions to the
extent that the respective local taxing jurisdictions were
aut hori zed to inpose themprior to July 1, 2000.

1. Wth respect to nunicipalities and charter counties
and the taxes authorized by s. 202.19(1):

a. The public service tax on tel ecomuni cations
aut hori zed by former s. 166.231(9).

b. Franchise fees on cable service providers as
aut hori zed by 47 U S.C. s. 542.

c. The public service tax on prepaid calling
arrangenents.
6
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1 d. Franchise fees on deal ers of comunications

2 | services which use the public roads or rights-of-way, up to
3|lthe limt set forth ins. 337.401. For purposes of cal culating
4| rates under this section, it is the legislative intent that

5] charter counties be treated as having had the sane authority
6| as municipalities to i npose franchise fees on recurring |oca
7 | tel ecomuni cation service revenues prior to July 1, 2000.

8 | However, the Legislature recognizes that the authority of

9| charter counties to inpose such fees is in dispute, and the
10| treatnent provided in this section is not an expression of

11| legislative intent that charter counties actually do or do not
12 | possess such authority.

13 e. Actual permt fees relating to placing or

14 | maintaining facilities in or on public roads or rights-of-way,
15| collected from provi ders of |ong-distance, cable, and nobile
16 | conmruni cations services for the fiscal year endi ng Septenber
17 |1 30, 1999; however, if a municipality or charter county elects
18 | the option to charge pernit fees pursuant to s.

19| 337.401(3)(c)1l.a., such fees shall not be included as a

20 | repl aced revenue source.

21 2. Wth respect to all other counties and the taxes
22 | authorized in s. 202.19(1), franchise fees on cabl e service
23 | providers as authorized by 47 U S.C. s. 542.

24 Section 4. FEffective July 1, 2007, paragraph (a) of
25 | subsection (2) of section 202.20, Florida Statutes, is

26 | repeal ed

27 Section 5. Effective July 1, 2007, section 202.21

28| Florida Statutes, is anended to read:

29 202.21 Effective dates; procedures for informng

30 | deal ers of communications services of tax levies and rate

31| changes. --Any adoption, repeal, or change in the rate of a
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| ocal conmuni cations services tax inposed under s. 202.19 is
effective with respect to taxable services included on bills
that are dated on or after the January 1 subsequent to such
adoption, repeal, or change. A nmunicipality or county
adopting, repealing, or changing the rate of such tax nust
notify the departnent of the adoption, repeal, or change by
Septenber 1 i medi ately preceding such January 1. Notification
nmust be furnished on a form prescribed by the departnent and
nmust specify the rate of tax; the effective date of the
adoption, repeal, or change thereof; and the nane, mailing
address, and tel ephone nunber of a person designated by the
nmuni cipality or county to respond to inquiries concerning the
tax. The departnent shall provide notice of such adoption
repeal, or change to all affected deal ers of comrunications

services at | east 90 days before the effective date of the

t ax. Any—tecal—governrent—that—adiusts—therate—of+tstocal

receiving——such—hotiee-ln any notice to providers or

publication of local tax rates for purposes of this chapter
the departnent shall express the rate for a nmunicipality or
charter county as the sumof the tax rates levied within such
jurisdiction pursuant to s. 202.19(2)(a) and (5), and shal
express the rate for any other county as the sum of the tax
rates levied pursuant to s. 202.19(2)(b) and (5). The
departnment is not liable for any | oss of or decrease in
revenue by reason of any error, onission, or untinmely action
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that results in the nonpaynent of a tax inposed under s.
202. 19.

Section 6. The anmendnents to section 202.19(3)(a),
Fl orida Statutes, contained in this act are renedial in nature

and intended to clarify the lawin effect on Cctober 1, 2001

but do not grant any right to a refund of any fees or charges

paid prior to July 1, 2004, unless the paynent was made under

witten protest as to the authority of any |local governnent to

i npose such fees or costs on a deal er

Section 7. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2004.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2322

This CS differs fromthe bill as filed in that it:

- Excl udes section 1 mhlch proposed to delete intent
provisions in s. 202.1 F.S.;

- I ncl udes an effective date of Decenber 31, 2004, to the
proposed changes to s. 202.16(2), F.S.;

- Excl udes proposed changes to s. 202.19(2)(c), F.S., which
addr essed energency rafes;

- Restores oposed del eted | anguage in s. 202. 20(22 F. S
wou d ave el imnated the eémergency rate authority

currently granted to local jurisdictions, anmends it to
[imt its application, and repeals it eftective July 1,
2007; and

- Excl udes section 6, which proposed changes to s.
202. 24(2)(c), F.S.. to specify the types of fees each

ubiic bod¥ is prohibited from|evying on the sale or
pur chase of conmuni cations services.
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