Florida Senate - 2004 CS for SB 2430

By the Committee on Banking and | nsurance; and Senator Crist

311-2235-04

1 A bill to be entitled

2 An act relating to collection practices;

3 anending s. 559.544, F.S.; requiring an

4 applicant to apply to the Ofice of Financial

5 Regul ation to register as a commerci al

6 col l ection agency; anending s. 559.545, F.S.

7 requiring an applicant to conply with certain

8 procedures to register as a comerci al

9 col l ection agency; prescribing that a

10 registration that is not renewed expires

11 automatically; providing procedures by which a
12 commercial collection agency may reinstate its
13 registration; increasing the registration fee;
14 prescribing when an applicant nust be

15 i nvestigated; anending s. 559.546, F.S.

16 requiring each applicant to purchase a surety
17 bond; creating s. 559.5471, F.S.; detailing the
18 powers and duties of the office with respect to
19 regul ating commercial collection agenci es;
20 aut hori zi ng the conmi ssion to adopt rules;
21 authorizing the office to i ssue subpoenas and
22 subpoenas duces tecum under certain conditions;
23 provi di ng procedures the office nmay use when a
24 person does not conply with a subpoena;
25 permtting a court to grant injunctive or other
26 relief when a person does not conply with a
27 subpoena; authorizing the court to award
28 attorney's fees and costs to the office under
29 certain circunstances; creating s. 559.5473,
30 F.S.; authorizing the office to seek injunctive
31 relief under certain circunstances; authorizing
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1 a court to appoint a receiver under specified

2 conditions; creating s. 559.5474, F.S.

3 authorizing the office to i ssue cease and

4 desi st orders; creating s. 559.5475, F.S.

5 permtting specified docunents nade by a

6 financial exanminer to be adnitted into evidence
7 under certain conditions; creating s. 559. 5476,
8 F.S.; requiring each registrant to maintain

9 busi ness records; authorizing the conmm ssion to
10 adopt rules to designate the types of

11 information a regi strant nust maintain;

12 creating s. 559.5477, F.S.; providing for

13 adm ni strative renedi es; specifying the grounds
14 under which a comercial collection agency may
15 have its registration suspended or revoked;

16 permtting a commercial collection agency to

17 terminate its registration; authorizing the

18 office to inpose an adninistrative fine up to
19 $1, 000 per violation; anending s. 559.55, F. S
20 providing definitions; anending s. 559.552,
21 F.S., relating to the relationship of state and
22 federal laws; providing for construing
23 interpretations of the Federal Trade Conmi ssion
24 and the federal courts when applying state and
25 federal laws and rules relating to consuner
26 coll ection practices; anending s. 559.553,
27 F.S.; requiring an applicant to provide certain
28 information to register as a consumner
29 col l ection agency; anending s. 559.555, F.S.
30 revising application procedures for consuner
31 coll ection agencies; requiring an applicant to
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1 furnish specified information; requiring a

2 surety bond; increasing the registration fee;

3 requiring an applicant to report specified

4 information on crines and |licensure discipline
5 commtted by the applicant; |isting the grounds
6 for denying an application for registration

7 providing that registrations automatically

8 expire; providing procedures for a consumner

9 coll ection agency to renew its registration

10 anending s. 559.565, F.S.; providing that an
11 out -of -state consuner collection agency

12 ot herwi se subject to this state's jurisdiction
13 is subject to sanctions for comrtting

14 prohi bited practices; anending s. 559.72, F.S.
15 specifying certain activities as prohibited

16 consuner collection practices; anending s.

17 559. 725, F.S.; authorizing the office to

18 conduct investigations of consuner conpl aints;
19 providing for the exam nation of a registrant;
20 creating s. 559.726, F.S.; detailing the powers
21 and duties of the office with respect to
22 regul ati ng consuner coll ection agenci es;
23 aut hori zi ng the conmi ssion to adopt rules;
24 authorizing the office to i ssue subpoenas and
25 subpoenas duces tecum under certain conditions;
26 provi di ng procedures the office may use when a
27 person does not conply with a subpoena;
28 permtting a court to grant injunctive or other
29 relief when a person does not conply with a
30 subpoena; authorizing the court to award
31 attorney's fees and costs to the office under
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1 certain circunstances; creating s. 559.7262,

2 F.S.; authorizing the office to seek injunctive
3 relief under certain circunstances; creating s.
4 559. 7263, F.S.; authorizing the office to issue
5 cease and desist orders; creating s. 559. 7264,
6 F.S.; pernmitting certain docunents prepared by
7 a financial examiner to be admitted into

8 evi dence under specified conditions; creating

9 s. 559.7265, F.S.; requiring each registrant to
10 mai nt ai n busi ness records; authorizing the

11 conmi ssion to adopt rules to designate the

12 types of information a registrant nust

13 mai ntai n; anmending s. 559.730, F.S.; providing
14 adm nistrative renedies for violating

15 prohi bited consuner coll ection practices;

16 speci fying the prohibited practices for which a
17 consuner coll ection agency's registration may
18 be suspended or revoked; providing that a

19 consuner collection agency may termnate its
20 registration; authorizing the office to assess
21 an adm nistrative fine of up to $1, 000 per
22 violation; amending s. 559.77, F.S.; providing
23 for construing interpretations of the Federa
24 Trade Conmission and the federal courts when
25 applying state and federal |aws and rul es;
26 anending s. 559.785, F.S.; specifying certain
27 activities that subject a person to a crimna
28 penal ty; maki ng an appropriation; repealing ss.
29 559. 547 and 559.563, F.S., relating to void
30 regi strations; providing an effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 559.544, Florida Statutes, is

4 | anended to read:

5 559. 544 Registration required; exenptions.--

6 (1) A Ne person nay not shat engage in business in
7| this state as a commercial collection agency, as defined in
8| this part, or continue to do business in this state as a

9| comercial collection agency, unless the person wthout first
10| registers with the office according to regstering—ih

11 | accordance—wth this part and thereafter maintains the

12 | ratntatntnRg—sueh regi stration

13 (2) Each conmercial collection agency doi ng busi ness
14 ) in this state shall register with the office and annually

15| renew the sueh registration, providing the registration fee,
16 | information, and surety bond required by this part.

17 (3) ANoregistration is not shatH+—be valid for any
18 | conmercial collection agency transacti ng busi ness at any pl ace
19 | other than that designated in the registration unless the

20| office is first notified in advance of any change of |ocation
21| Aregistration under this part is not transferable or

22 | assignable. Any conmercial collection agency desiring to

23 | change its registered nane, |ocation, or agent for service of
24 | process at any tinme other than renewal of the registration
25 | nust shatH notify the office of the stueh change prior to the
26 | change.

27 (4) The office may shalH not accept an application for
28 | any registration for any commercial collection agency as

29 | validly made and filed with the office under this section

30 | unl ess the application registration information furnished to
31| the office by the applicant registrant is conplete under

5
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purstant—to s. 559.545 and facially denpnstrates that the
appl i cant sueh—+egistrant is qualified to engage in business

as a commercial collection agency, including specifically that

aerther the applicant or registrant—nor any principal of the

appl i cant registrant has not engaged in any unl awf ul
coll ection practices, dishonest dealings, acts of nora

turpitude, or other crimnal acts that reflect an inability to
engage in the conmercial collection agency busi ness. The

of fice shall informany person whose application for
registration is deni ed rejeeted by the office of the fact of

and basis for the deni al sueh—+ejeetion. A prospective
registrant is shatt—be entitled to be registered when her or

his or its application regrstration information is conplete on
its face, the applicable registration fee has been paid, and

the required evidence of current bond is furnished to the
of fice.

(5) This section does shatt not apply to:

(a) A menber of The Florida Bar, unless the sueh
person is primarily engaged in the collection of comerci al
clainms. "Primarily engaged in the collection of commerci al
cl ai n8" neans that nore than one-half of the person's incone
of—sueh—person arises fromthe business of soliciting
commercial claims for collection or collecting conmerci al
cl ai ms.

(b) A financial institution authorized to do business
inthis state and any wholly owned subsidiary and affiliate
t her eof .

(c) A licensed real estate broker

(d) A title insurance conpany authorized to do
business in this state.

6
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(e) A collection agency that whieh is not primarily
engaged in the collection of commercial clainms. "Not

primarily engaged in the collection of comrercial clains"
means that |ess than one-half of the collection revenue of the
steh agency arises fromthe collection of comercial clains.

(f) A consuner finance conpany and any whol |y owned
subsidiary and affiliate thereof.

(g) A person |icensed pursuant to chapter 520.

(h) A credit grantor.

(i) An out-of-state collector as defined in this part.

(j) An FDIGinsured institution or subsidiary or
affiliate thereof.

Section 2. Section 559.545, Florida Statutes, is
amended to read:

559. 545 Registration of commercial collection
agenci es; procedure.--A Any person who wi shes to apply for
regi stration register as a commercial collection agency in

conpliance with this part nust shatH- do so on forns adopted by
the commi ssion and furnished by the office. Any renewal of
regi stration shall be nmade between Cctober 1 and Decenber 31

of each year. |In applying for registeriftg or renewing a
registration as required by this part, each commerci al

col l ection agency shall furnish to the office a registration
fee, information, and surety bond, as follows:
(1) The applicant or registrant shall pay to the

office a registration fee of $800$5668. Al anounts coll ected
shal | be deposited to the credit of the Regulatory Trust Fund
of the office.

(2) The applicant or registrant nust shatH- provide the

followi ng information:

7
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(a) The business nane or trade nane of the commerci al
col l ection agency, the current mmiling address of the agency,
and the current business |location of each place fromwhich the
agency operates either a main or branch office, with a

desi gnati on of which location constitutes its principal place
of busi ness.

(b) The full nanes, current addresses, current

t el ephone nunbers, and social security nunbers, or federa
identification nunbers of any corporate owner, of the
applicant's or registrant's owners or corporate officers and

directors, and of the Florida resident agent of the
regi stering agency.
(c) A statenent as to whether the applicant or

registrant is a donestic or foreign corporation, together with
the state and date of incorporation, charter nunber of the
corporation, and, if a foreign corporation, the date the
corporation first registered to do business in this state.

(d) A statenent listing each county in this state in
which the applicant or registrant is currently doi ng business

or plans to do business within the next cal endar year
i ndi cating each county in which the applicant or registrant

hol ds an occupational |icense.
(e) A statenent listing each county in this state in
which the applicant or registrant is operating under a

fictitious nane or trade nane other than that of the applicant
or registrant, indicating the date and place of registration
of any such fictitious nane or trade nane.

(f) A statenent listing the nanes of any other
corporations, entities, or trade nanes through which any owner
or director of the applicant or registrant was known or did

busi ness as a commercial or consuner collection agency within
8
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the 5 cal endar years immedi ately preceding the year in which
the agency is registering.

(g) A statenent clearly identifying and expl ai ni ng any

occasi on on which any professional |icense or occupationa
license held by the applicant or registrant, any principal of

the applicant or registrant, or any business entity in which

any principal of the applicant or registrant was the owner of

10 percent or nore of the steh business was the subject of any
suspensi on, revocation, or other disciplinary action

(h) A statenent clearly identifying and expl ai ni ng any
occasion of a finding of guilt of any crine involving nora
turpitude or dishonest conduct on the part of any principal of
the applicant or registrant.

(i) The conmmission or office may require each

applicant for a conmercial collection agency registration to

provide any informati on and docunentati on reasonably necessary

to nake a determination of the applicant's eligibility for

regi stration.

(3) The applicant or registrant shall furnish to the

of fice evidence, as provided in s. 559.546, of the applicant
or registrant having a current surety bond in the anmbunt of
$50, 000, valid for the year of registration, paid for and

i ssued for the use and benefit of any credit grantor who
suffers or sustains any | oss or damage by reason of any

vi ol ati on of the—provistens—ef this part by the applicant or

registrant, or by any agent or enployee of the applicant or

registrant acting within the scope of her or his enploynent,

and i ssued to ensure conformance wth the—previsions—of this
part.

(4) Upon the filing of an application for registration

and paynent of all applicable fees, the office shall, unless
9
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the application is to renew or reactivate an existing

registration, investigate the applicant. If the office

determ nes that registration should be granted, it shal

regi ster the applicant for a period not to exceed 1 year

(5) Aregistration that is not renewed by the end of

t he cal endar year expires autonmatically. A commerci al

col |l ection agency that has not renewed its registration by the

time the registration period expires nay request reactivation

of its registration. The registrant nmust file its request with

the office on or before January 31 of the year follow ng the

year of expiration. The request nust contain any infornmation

the office requires, together with the registration fee

required in subsection (1), and a late fee equal to the

registration fee. Any reactivation of registration granted by

the office during the nonth of January is deened retroactive

to January 1 of that year. Any registrant that engages in

busi ness as a comercial collection agency after its

regi stration has expired violates s. 559.548(1).

(6) An initial or renewal registration application is

deened received for purposes of s. 120.60 upon receipt of the

conpl eted application formprescribed by conmission rule, the

application fee of $800, and any other fee prescribed by |aw

or rule.

Section 3. Section 559.546, Florida Statutes, is
amended to read:

559.546 Bond; evidence of current and valid
bond. --Pursuant to s. 559.545, the applicant or registrant

shal|l provide to the office evidence that the applicant or

regi strant has been issued a current and valid surety bond as
required by this part.

10
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(1) In addition to each registration filed under

purstant—to s. 559. 545 and any renewal of the steh
regi stration, each applicant or registrant shall furnish to

the office the foll ow ng
(a) A copy of the surety bond, which bond shall be one
i ssued by a surety known by the applicant or registrant to be

acceptable to the office.
(b) A statenent fromthe surety that the annua
prem um for the bond has been paid in full by the applicant or

regi strant.

(c) A statenent fromthe surety that the bond issued
by the surety neets the requirenents of this part.

(2) The liability of the surety under any bond issued
under ptrstant—te the requirenents of this part may shatt not
exceed in the aggregate the anmount of the bond, regardl ess of
t he nunber or anount of any clains filed or which m ght be
asserted against the surety on the sueh bond. |If nultiple
clains are filed against the surety on any steh bond in excess
of the ampunt of the bond, the surety may pay the full anpunt
of the bond to the office and is shat+ not be further liable
under the bond. The office shall hold the stueh funds for
distribution to clainmants and admi nistratively deternine and
pay to each clainmant the pro rata share of each valid claim
made agai nst the funds within 6 nonths after the date of the
filing of the first claimagainst the surety.

Section 4. Section 559.5471, Florida Statutes, is
created to read

559.5471 Powers and duties of the Ofice of Financial
Regul ati on. - -

11
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(1) Conpliance with this part shall be enforced by the

of fice, except when enforcenent is specifically committed to

anot her agency.

(2) The commission nmay adopt rul es under ss.
120.536(1) and 120.54 to inplenent and admi nister this part.
The commi ssion may adopt a rule to require electronic

subm ssion of any form docunent, or fee required by this

part, provided that the rul e reasonably accommbdates a person

with a technol ogical or financial hardship. The conm ssion nay

adopt a rule setting forth the criteria and procedures for

obtai ni ng an exenption due to a technol ogical or financial

har dshi p. The conmmi ssion nay adopt a rule to accept

certification of conpliance with the requirenents of this part

in lieu of requiring subm ssion of specified docunents.

(3) Al fees, charges, and fines collected by the

office under this part shall be deposited to the credit of the

Regul atory Trust Fund of the office.

(4) The office, or any duly authorized representative,

i ncludi ng any financial exam ner or anal yst, financial

i nvestigator, or attorney at |law, may:

(a) |Issue, revoke, quash, or nodify and serve

subpoenas to conpel the attendance of witnesses and subpoenas

duces tecumto conpel the production of all books, accounts,

records, and ot her docunents and naterials relevant to an

exam nation or investigation. The office nay exercise these

powers even if the subject of the investigation or exanination

is exenpt fromregistration

(b) Administer oaths and affirnmations to any person

(c) Take, or cause to be taken, testinony and

deposi ti ons.

12
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1 (5)(a) |If the office deternmines that a person is in

2 | substantial nonconpliance with a subpoena or subpoena duces

3] tecumthat the office issued or caused to be issued, it may

4| petition a court of conpetent jurisdiction in the county where
5| the person subpoenaed resides or has his, her, or its

6 | principal place of business, for an order requiring the person
7| to appear and testify and to produce the books, accounts,

8 | records, and other docunents that are specified in the

9 | subpoena duces tecum

10 (b) The court may grant injunctive relief restraining
11| the person from advertising, pronoting, soliciting, entering
12| into, offering to enter into, continuing, or conpleting any

13 | transaction invol ving comercial debt collection. The court

14 | may grant such other relief, including, but not limted to,

15 ) the restraint, by injunction or appointnent of a receiver, of
16 | any transfer, pledge, assignnent, or other disposition of the
17 | person's assets or any conceal nent, alteration, destruction

18 | or other disposition of books, accounts, records, or other

19 | docunents and materials that the court deens appropriate,
20 | until the person has fully conplied with the subpoena duces
21| tecumand the office has conpleted its investigation or
22 | exam nation. The court nmay order the refund of any suns
23| col |l ect ed whenever books and docunents substantiating the
24 | transaction are not produced or cannot be produced. The office
25| is entitled to the summary procedure provided in s. 51.011
26 | and the court shall advance the cause on its cal endar
27 (c) Attorney's fees and any other costs incurred by
28 | the office to obtain an order granting, in whole or part, a
29 | petition for enforcenent of a subpoena or subpoena duces tecum
30| shall be taxed agai nst the subpoenaed person, and failure to
31| conply with the order is a contenpt of court.

13
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1 (6) When it appears to the office that conpliance with
2 | a subpoena or subpoena duces tecumissued under subsection (4)
3]|is essential and that the person or docunents subpoenaed are
4 | otherwi se unavailable to an investigation or exanination, the
5] office, in addition to the other renedies provided for in this
6 | section, nmay petition a court of conpetent jurisdiction in the
7 | county in which the subpoenaed person resides or has its

8 | principal place of business for a wit of ne exeat. The court
9] shall direct the issuance of the wit agai nst the subpoenaed
10 | person requiring sufficient bond conditioned on conpliance

11 | with the subpoena or subpoena duces tecum The court shal

12 | cause to be endorsed on the wit a suitable anmount of bond

13 | upon the paynent of which the person naned in the wit shall
14 | be freed, having a due regard to the nature of the case.

15 (7) The office may seek a wit of attachnent froma

16 | court having jurisdiction over the person who refuses to obey
17 | a subpoena, to give testinony, or to produce materials

18 | described in the subpoena duces tecum

19 (8) A copy of the petition shall be served upon the
20 | person by anyone authorized by law or this section to serve
21 | subpoenas. The individual serving the petition shall make and
22 | file with the court an affidavit showing the date, tine,
23 | pl ace, and manner of servi ce.
24 (9) At a hearing on the petition to enforce conpliance
25| with a subpoena, the person subpoenaed, or any person whose
26 | interest will be substantially affected by the investigation
27 | exam nation, or subpoena, nmmy appear and object to the
28 | subpoena and to the granting of the petition. The court nay
29 | make any order that justice requires in order to protect a
30| party or other person and her or his personal and property
31| rights, including, but not limted to, protection from

14
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annoyance, enbarrassnent, oppression, undue burden, or

expense.
(10) Failure to conply with an order granting, in

whole or in part, a petition to enforce a subpoena is a

contenpt of the court.

(11) Wtnesses are entitled to the sane fees and

m | eage to which they would be entitled by |law for attending

as witnesses in circuit court, except that fees or mleage may

not be allowed for testinony of a person taken at the person's

principal office or residence.

(12) Reasonabl e and necessary costs incurred by the

of fice and payable to persons involved with an investigation

may be assessed agai nst any debt collector on the basis of

actual costs incurred. Assessed expenses nay include, but are

not linted to, expenses for interpreters; expenses for

communi cati ons; expenses for |egal representation; expenses

for econonmic, legal, or other research; analysis and

testi nony; and fees and expenses for witnesses. The failure to

reimburse the office for its reasonable and necessary costs is

a reason to deny a registrant's application or to revoke the

prior approval of an application
Section 5. Section 559.5473, Florida Statutes, is
created to read

559.5473 Injunction to restrain violations;

receivers. --

(1) The office may bring an action on behalf of the

state to enjoin any person who has violated, or is about to

violate, this part or any rule or order of the office issued

under this part.

(2) In an injunctive proceeding, the court nmay issue a

subpoena requiring the attendance of any witness or a subpoena
15
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1| duces tecumrequiring the production of any book, account,

2| record, or other docunents and materials relevant to the

3 | pendi ng case.

4 (3)(a) In addition to any procedure provided by | aw

5| for enforcing a tenporary restraining order or a tenporary or
6 | permanent injunction, the court nmay, upon application of the
7| office, inpound the property, assets, and business of the

8| registrant, including, but not limted to, the books, records,
9 | docunents, and papers of the registrant. The court nmy appoint
10| a receiver to adm nister the property. The receiver, when

11 | appointed and qualified, has the powers and duties that are
12 | conferred upon the receiver by the court.

13 (b) After appointing a receiver, the court nmay issue
14 | an order staying all pending suits and enjoi ning any further
15 litigation affecting the receiver's custody or possession of
16 | the property, assets, and business, and the court, with the
17 | consent of the chief judge of the circuit, may require that
18 | all suits be assigned to the circuit judge who appointed the
19 | receiver.
20 Section 6. Section 559.5474, Florida Statutes, is
21| created to read
22 559.5474 Cease and desi st orders; refund orders. --
23 (1) The office may issue and serve upon a person an
24 | order to cease and desist and to take corrective action
25 | whenever the office has reason to believe that the comerci al
26 | collection agency is violating, has violated, or is about to
27 | violate this part, any rule or order of the office issued
28 | under this part, or any witten agreenent between the
29 | commercial collection agency and the office. Procedura
30| matters relating to the i ssuance and enforcenent of a cease
31| and desi st order are governed by chapter 120.

16
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(2) The office may seek an order of restitution for

collected funds due to creditors or any sumcollected froma

debtor without valid proof of debt.
Section 7. Section 559.5475, Florida Statutes, is
created to read

559. 5475 Evidence; exan ner's worksheets,

i nvestigative reports, other related docunents.--An official

witten report, sworn conplaint, worksheet, or other related

paper, or a certified copy thereof, conpiled, prepared,

drafted, or otherwi se nade by the financial examner is

adm ssible into evidence if the financial exam ner is

avai |l abl e for cross-exan nati on; authenticates the worksheet;

and testifies that the report, worksheet, or rel ated docunent

was prepared as a result of an exam nation of the books and

records of a registrant or other person conducted under the

authority of this part.
Section 8. Section 559.5476, Florida Statutes, is
created to read

559.5476 Books, accounts, and records; nmi ntenance;

exam nations by the office.--

(1) Each registrant shall nmmintain, at its principa

pl ace of business designated on its registration, all books,

accounts, records, and docunents necessary to determ ne the

registrant's conpliance with this part.

(2) The office may authorize mai ntenance of records at

a location other than a principal place of business. The

of fice may require books, accounts, and records to be produced

and avail able at a reasonabl e and convenient |ocation in this

st at e.
(3) Al books, accounts, records, docunents, and

recei pts for paynents to a registrant by a debtor, and
17
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1| paynents nmade to a creditor by a registrant, shall be

2 | preserved and kept avail able for exanination by the office for
3| 3 years after the date of original entry. The conmmi ssi on shal
4 | adopt requirenents by rule for naintaining the books,

5| accounts, records, and docunents retained by the registrant

6 | and for destroying the records.

7 (4) The conmission shall designate by rule the nini num
8| information that nust be contained in the registrant's books,
9 | accounts, records, and docunents in order that the records

10| will enable the office to determine a registrant's conpli ance
11| with this part.

12 Section 9. Section 559.5477, Florida Statutes, is

13 | created to read:

14 559.5477 Adninistrative renedies.--

15 (1) The office may revoke or suspend the registration
16 | of a registrant under this part who:

17 (a) Has been found guilty of, regardl ess of

18 | adj udication, or has entered a plea of nolo contendere or

19| guilty to, any crine involving fraud, dishonest dealing, or
20 | noral turpitude

21 (b) Has had a final judgnent entered against the

22 | person in a civil action upon the grounds of fraud,

23 | enbezzl enent, nisrepresentation, or deceit;

24 (c) Has pending against the person a crimna

25 | prosecution or administrative enforcenent action, in any

26 | jurisdiction, which involves fraud, dishonest dealing, or any
27 | other act of noral turpitude;

28 (d) Has had any busi ness, professional, or

29 | occupational license or registration suspended, revoked, or
30 | otherwi se acted against in any jurisdiction

31

18
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(e) Fails to maintain the surety bond required
pursuant to s. 559. 546;

(f) Fails to maintain books and records as required by

s. 559. 5476;
(g) Violates any order issued by the office; or

(h) Paid for a registration with a check or electronic

transni ssion of funds which failed to clear the applicant's or

registrant's financial institution

(2) Any registration made under this part which is

based upon false identification or false information, or an

identification that is not current with respect to nane,

addr ess, business |ocation, or other fact that is material to

the registration, is void. Any registration made and

subsequently found to be void under this section does not

create a defense to any action brought by the office to inpose

a sanction for a violation of this part.

(3) Aregistrant may request to termnate its

registration by delivering witten notice of its proposed

termination to the office. However, the delivery of the

ternination notice does not affect any civil or crimna

liability of the registrant or the authority of the office to

enforce this part.

(4) The office may deny a request to terninate a

registration or to withdraw an application for registration if

the office believes that the registrant has comitted an act

that would be grounds for denial, suspension, or revocation

under this part.

(5) Final action by the office to revoke or suspend

the registration of a registrant is subject to review

according to chapter 120 in the sane nanner as revocation of a

| i cense.
19
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1 (6) The office may inpose an administrative fine of up
2| to $1,000 per violation against an offending registrant as an
3| adm nistrative sanction. Final action by the office to inpose
4] an administrative fine is subject to review in accordance with
5| ss. 120.569 and 120.57.

6 (7) Any adnministrative fine inposed under this part

7| shall be payable to the office. The office shall nmmintain an

8 | appropriate record and deposit the fine into the Regul atory

9| Trust Fund of the office.

10 (8) An adninistrative action by the office to i npose

11 | revocation, suspension, or a fine nust be brought within 2

12 | years after the date of the last violation upon which the

13 | action is founded.

14 Section 10. Subsections (1) and (8) of section 559. 55,
15| Florida Statutes, are anended, and subsections (10), (11), and
16 | (12) are added to that section, to read:

17 559.55 Definitions.--The following terns shall, unless
18 | the context otherw se indicates, have the foll ow ng neanings
19| for the purpose of this part:
20 (1) "Debt"™ or "consumer debt" neans:
21 (a) Any obligation or alleged obligation of a consuner
22| to pay noney arising out of a transaction in which the noney,
23 | property, insurance, or services which are the subject of the
24 | transaction are primarily for personal, famly, or househol d
25 | pur poses, whether or not such obligation has been reduced to
26 | judgnent; or
27 (b) Any unsatisfied obligation for the paynent of
28 | noney arising out of any |egal order
29 (8) "Qut-of-state consunmer debt collector" neans any
30 | person whose business activities in this state involve both
31| collecting or attenpting to collect consuner debt from debtors

20
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1| located in this state by nmeans of interstate conmunication

2| originating fromoutside this state and soliciting consumer
3 | debt accounts for collection fromcreditors who have a

4 | bustness presence in this state. For purposes of this

5| subsection, a creditor has a business presence in this state
6|if either the creditor or an affiliate or subsidiary of the
7| creditor has an office or resides in this state.

8 (10) "Federal Trade Comm ssion Act" neans the federa
9] legislation regulating unfair or deceptive practices or acts,
10| as set forth in 15 U S.C. ss. 41 et seq

11 (11) "A person who has control over an applicant or
12 | regi strant” neans a person who:

13 (a) Directly, indirectly, or acting through one or

14 | nore ot her persons owns, controls, or has the power to vote 25
15| percent or nore or any class of voting securities of an

16 | applicant or registrant.

17 (b) The office determ nes, after notice and

18 | opportunity for hearing, exercises a controlling influence,
19 | directly or indirectly, over the activities of an applicant or
20 | regi strant.
21 (12) "Principal of a registrant or applicant" neans
22 | the applicant's or registrant's owners if a partnership or
23| sole proprietorship; the corporate officers; the corporate
24 | directors, other than directors of a not-for-profit
25 | corporation organi zed under chapter 617; or the Florida
26 | resident agent if a corporation is the applicant or
27 | regi strant.
28 Section 11. Section 559.552, Florida Statutes, is
29 | anended to read:
30 559.552 Relationship of state and federal |aw. --
31

21
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(1) Any violation of the federal Fair Debt Collection
Practices Act constitutes a prohibited practice under s.

559. 72.

(2) Nething—n This part does not shatHt—be—<construed
te limt or restrict the continued applicability of the

federal Fair Debt Collection Practices Act to consumer
collection practices in this state. This part is in addition
to the requirenents and regul ations of the federal act. In
construing this part, due consideration and great wei ght shal

be given to interpretations of the Federal Trade Comni ssion
Act and the Fair Debt Collection Practices Act by the Federal
Trade Commi ssion and the federal courts.In the event of any

i nconsi stency between any provision of this part and any
provision of the federal act, including federal case | aw,the

provi sion that whieh is nore protective of the consumer or
debtor shall prevail

Section 12. Section 559.553, Florida Statutes, is
amended to read:

559. 553 Registration of consuner collection agencies
requi red; exenptions.--

(1) After January 1, 1994, a ne person may not shat
engage in business in this state as a consuner collection
agency or continue to do business in this state as a consuner
coll ection agency without first registering in accordance with
this part, and thereafter nmaintaining a valid registration

(2) Each consuner collection agency doi ng business in
this state shall register with the office and renew its steh
registration annually as set forth in s. 559. 555,

(3) A prospective registrant is shatHH—be entitled to
be registered when registration infornation is conplete on its
face and the applicable registration fee has been paid;

22
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1| however, the office may deny an application for rejeet a

2| registration submitted by a prospective registrant if the

3 | applicant regist+rant or any principal or person having contro
4 | of the applicant registrant previously has held any

5| professional license or state registration that whieh was the
6 | subj ect of any suspension or revocation whi-tch—has—net—been

7 Lo L I . . I Lot . F
8 | the—offHce—erther—inthetregrstrationinformation—submtted

9 | tairtaty—or—upon—the—subseguent—witten—+egquest—oef—the

10 | eff+ee. |f tn—the—event—that an application for attempted

11 | registration is denied rejeeted by the office the prospective
12 | registrant shall be inforned of the basis for the denial

13 | rejeetion.

14 (4) This section does shatt not apply to:

15 (a) An Anay original creditor

16 (b) A Any nenber of The Florida Bar.

17 (c) A Anay financial institution authorized to do

18 | business in this state and any wholly owned subsidiary and

19| affiliate thereof.

20 (d) A Any licensed real estate broker

21 (e) An Anay insurance conpany authorized to do business
22 1in this state.

23 (f) A Anay consuner finance conpany and a afy whol |y
24 | owned subsidiary and affiliate thereof.

25 (g) A Any person |icensed under ptrsuant—to chapter
26 | 520.

27 (h) An Any out-of-state consumer debt collector who
28 | does not solicit consumer debt accounts for collection from
29 | credit grantors who have a business presence in this state.
30 (i) A Aay FDICinsured institution or subsidiary or
31| affiliate thereof.

23
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(5) An Any out-of-state consunmer debt collector as

defined in s. 559.55(8) who is not exenpt fromregistration by
application of subsection (4) and who fails to register in
accordance with this part shall be subject to an enforcenent
action by the state as specified in s. 559. 565.

Section 13. Section 559.555, Florida Statutes, is
amended to read:

559. 555 Registration of consuner collection agenci es;
procedure. - -
(1) An application for registration under this part

shall be filed on a form prescri bed by the conm ssion and nust

cont ai n:
(a) The full legal name, residential address, business

addr esses, tel ephone nunber, and social security nunber or

federal identification nunber for

1. The applicant;

2. Any person having control over the applicant or

regi strant;
3. Any principal of an applicant or registrant;

4., Each nenber if the applicant is a partnership or

associ ati on; and

5. Each owner, officer, director, and regi stered agent

if the applicant is a corporation

(b) The business nane, trade nane, fictitious nane, or

nane under which the consuner collection business is doing

busi ness; the current mailing address of the consuner

col |l ection agency; and the business |ocation of each pl ace

from which the consuner collection agency operates a nmin or

branch office, with a designation of which |ocation

constitutes its principal place of business.

24
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(c) A statenent listing each county in this state in

which the applicant is currently doing business or plans to do

busi ness within the next cal endar year, indicating each county

in which the applicant holds an occupational |icense.

(d) A statenent listing each county in this state in

which the applicant is currently operating under a fictitious

nane or trade nane other than that of the applicant,

indicating the date and place of registration of any

fictitious name or trade nane.

(e) A statenent listing the nanes of any other

corporations, entities, or trade nanes by which any owner or

director of the applicant was known or did business as a

collection agency in the 5 years i medi ately before the year

in which the agency is registering.

(f) A statenent clearly identifying and expl ai ni ng

each occasi on on which a professional or occupational |icense

held by the applicant, any principal of the applicant, or any

busi ness entity in which any principal of the applicant was

the owner of 10 percent or nore of the business was the

subj ect of any suspensi on, revocation, or other disciplinary

action.
(g) A statenent clearly identifying and expl ai ni ng

each occasi on when a principal of the applicant was found

guilty of a crinme involving noral turpitude or dishonest

conduct.
(h) Any information and docunentation reasonably

necessary to nake a deternmination of the applicant's

eligibility for registration, as required by the office or

comm Sssi on.

25
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(i) A surety bond in the anbunt of $50,000 issued by a

surety conpany adnitted to do business in this state and

assigned to the office for the benefit of consuners.

(2) The application information nust include a

statenent clearly identifying and expl ai ni ng each occasi on

when a professional license or state registration held by a

person with control over an applicant or by any business

entity in which any person with control over an applicant was

the owner of 10 percent or nore of the business was the

subj ect of a suspension or revocation proceedi ng. Ary—person
. I . ¥ . b
: Lot I e I . . F |t .
foH-ows:-
(3) 3 The applicant or registrant shall pay to the

of fice a nonrefundabl e registration fee in the anount of $800

$266. Al anounts collected shall be deposited by the office

to the credit of the Regulatory Trust Fund of the office.

(4) 2y Each applicant or registrant shall provide to
the office the business nane or trade nane, the current
mai | i ng address, the current business |ocation that whieh
constitutes its principal place of business, and the full nane
of each individual who is a principal of the applicant or

regi strant.
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s . . hied etpal—6f—t] .
the—owner—of—10—percent—or—rore—of—such—business—was—the
o F . .
(5) Notwithstanding s. 559.553(3), the office may deny
registration if the applicant, any principal of the applicant,

or any person having control of the applicant:

(a) Has committed any practice prohibited under s.
559. 72;
(b) Is under investigation by the office, any state

attorney, or the Departnent of Legal Affairs for conmitting a

practice prohibited under s. 559.72;

(c) |Is currently subject to pending enforcenent by any

federal authority for violations of the Fair Debt Collection

Practices Act or the Federal Trade Conm ssion Act;

(d) Has been found guilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, racketeering or any offense involving fraud or

di shonest deal i ng;

(e) Has been found guilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, any felony;

(f) Has had entered against himor her, or any

busi ness for which he or she has worked or been affiliated, an

injunction, a tenporary restraining order, or a final judgnent

or order, including a stipulated judgnent or order, an

assurance of voluntary conpliance, or any simlar docunent, in

any civil or admnistrative action involving racketeering,

fraud, theft, enbezzl enment, fraudul ent conversion, or

m sappropriation of property or the use of any untrue,

deceptive, or nisleading representation in an attenpt to sel

or di spose of real or personal property or the use of any
27
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unfair, unlawful, or deceptive trade practice, whether or not

there is any litigation pending agai nst the applicant;

(g) |Is subject to or has worked or been affiliated

with any conpany that is, or ever has been, subject to any

injunction, tenporary restraining order, including a

sti pul ated judgment or order, an assurance of voluntary

conpliance, or any sinmilar docunent, or any restrictive court

order relating to business activity as the result of any

action brought by a governnental agency, including any action

affecting any license to do business or practice an occupation

or trade;
(h) Has at any tine during the previous 7 years filed

for bankruptcy, been adjudged bankrupt, or been reorgani zed

because of insolvency;

(i) Falsified or willfully onitted any nmateri al

i nformati on asked for in any application, docunent, or record

required to be submitted under this part or the rules of the

of fice;
(j) Made a nmaterial false statenent of fact in an

application for registration or in response to any request or

i nvestigation by the office, the Departnent of Legal Affairs,

or the state attorney; or

(k) Has been the subject of any adverse decision

finding, injunction, suspension, prohibition, revocation

deni al, or judgment by any court of conpetent jurisdiction or

an adm nistrative order by an adm nistrative | aw judge, or by

any state or federal agency or any business, professional, or

occupational association involving a violation of any | aw,

rule, or regulation relating to business or professiona

| i censi ng.
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1 (6) A registrant shall maintain a surety bond of

2 [$50, 000 issued by a surety conpany adnitted to do business in
3| this state and assigned to the office for the benefit of

4 | consuners.

5 (7) Upon the filing of an application for registration
6 | and paynent of all applicable fees, the office shall, unless
7| the application is to renew or reactivate an existing license,
8| investigate the applicant. |If the office determ nes that

9] registration should be granted, it shall register the

10 | applicant for a period not to exceed 1 year

11 (8) A registration nust be obtained for each place of
12 | busi ness subject to registration under this chapter. A

13 | registration is not transferable or assignable.

14 (9) A registrant nust give notice to the office within
15| 10 busi ness days of any of the foll ow ng:

16 (a) Relocation of the place of the registrant's

17 | busi ness; and

18 (b) The registrant becom ng subject to a voluntary or
19 | i nvol untary bankruptcy.
20 (10) An application formis deened to be received for
21 | purposes of s. 120.60 upon receipt of a conpleted application
22 | as prescribed by comission rule, the nonrefundabl e
23| application fee, and any other fee prescribed by law or rule.
24 (11) (a) 3> Renewal of registration shall be nade
25 | between COctober 1 and Decenber 31 of each year. There shal
26 | be no proration of the fee for any registration. The office
27 | shall adopt rules for the renewal of registration
28 (b) Aregistration that is not renewed by the end of
29 | the cal endar year expires automatically. A consuner collection
30 | agency that has not renewed its registration by the tine the
31| registration period expires may request reactivation of its

29
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registration. The registrant nust file its request with the

office on or before January 31 of the year follow ng the year

of expiration. The request nust contain any information the

office requires, together with the registration fee required

in subsection (1) and a late fee equal to the registration

fee. Any reactivation of registration granted by the office

during the nonth of January is deened retroactive to January 1

of that year. Any registrant that engages in the business of a

consuner collection agency after its registration has expired,
vi ol ates ss. 559.553 and 559. 785(1).

Section 14. Section 559.565, Florida Statutes, is
amended to read:

559. 565 Enforcenent action against out-of-state
consuner debt collector.--The renmedies of this section are
cumul ative to other sanctions and enforcenent provisions of
this part for any violation by an out-of-state consuner debt
collector, as defined in s. 559.55(8).

(1) Any out-of-state consuner debt collector who
collects or attenpts to collect consuner debts in this state
wi thout first registering in accordance with this part shal
be subject to an administrative fine not to exceed $1, 000 per
violation together with reasonable attorney fees and court
costs in any successful action by the state to collect the
steh fines.

(2) Any person, whether or not exenpt from
registration under this part, who is otherw se subject to the

jurisdiction of this state and vi ol at es the—provistons—of s.
559. 72 shall be subject to sanctions for the sueh violations

the sane as any ot her consumer debt collector, including

i mposition of an adnministrative fine. The registration of a

duly registered out-of-state consuner debt collector shall be
30
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1| subject to revocation or suspension in the sane manner as the
2| registration of any other registrant under this part.

3 (3) In order to effectuate the—proevisitons—of this

4 | section and enforce the requirenents of this part as it

5| relates to out-of-state consuner debt collectors, the Attorney
6| General is expressly authorized to initiate an steh action on
7 | behal f of the state as he or she deens appropriate in any

8| federal district court of conpetent jurisdiction

9 Section 15. Section 559.72, Florida Statutes, is

10 | anended to read:

11 559.72 Prohibited practices generally.--In collecting
12 | consuner debts, a fe person may not shat-

13 (1) Sinmulate in any manner a | aw enforcenent officer
14 ) or a representative of any governnental agency;

15 (2) Use or threaten force, or viol ence, or any other
16 | neans to harmthe physical person, property, or reputation of
17 | any person;

18 (3) Tell a debtor who di sputes a consuner debt that
19 | she or he or any person enploying her or himw Il disclose to
20| another, orally or in witing, directly or indirectly,

21 | information affecting the debtor's reputation for credit

22 | worthiness without also infornmng the debtor that the

23 | existence of the dispute will also be disclosed as required by
24 | subsection (6);

25 (4) Comunicate or threaten to communicate with a

26 | debtor's enployer prior to obtaining final judgnent agai nst
27 | the debtor, unless the debtor gives her or his permission in
28| witing to contact her or his enployer or acknow edges in

29 | witing the existence of the debt after the debt has been

30| placed for collection, but this shall not prohibit a person
31
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fromtelling the debtor that her or his enployer will be

contacted if a final judgnent is obtained;

(5) Disclose to a person other than the debtor or her
or his famly information affecting the debtor's reputation
whet her or not for credit worthiness, with know edge or reason
to know that the other person does not have a legitimte
busi ness need for the information or that the information is
fal se;

(6) Disclose information concerning the existence of a
debt known to be reasonably disputed by the debtor without
disclosing that fact. |If a disclosure is made prior to such
reasonabl e di spute having been asserted and witten notice is
received fromthe debtor that any part of the debt is disputed
and if such dispute is reasonabl e, the person who nade the
origi nal disclosure shall reveal upon the request of the
debtor within 30 days the details of the dispute to each
person to whom di scl osure of the debt w thout notice of the
di spute was nade within the preceding 90 days;

(7) WIllfully communicate with the debtor or any
nmenber of her or his famly with such frequency as can
reasonably be expected to harass the debtor or her or his
famly, or willfully engage in other conduct which can
reasonably be expected to abuse or harass the debtor or any
nmenber of her or his famly;

(8) Use profane, obscene, vulgar, or willfully abusive
| anguage in conmunicating with the debtor or any nenber of her
or his famly;

(9) daim attenpt, or threaten to enforce a debt when
such person knows that the debt is not legitimte or assert
t he exi stence of sone other legal right when such person knows
that the right does not exist;
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(10) Use a conmmunication which sinulates in any manner
| egal or judicial process or which gives the appearance of
bei ng aut hori zed, issued or approved by a governnent,
governnmental agency, or attorney at |law, when it is not;

(11) Conmunicate with a debtor under the guise of an
attorney by using the stationery of an attorney or forns or
i nstrunents which only attorneys are authorized to prepare;

(12) Oally communicate with a debtor in such a manner
as to give the false inpression or appearance that such person
is or is associated with an attorney;

(13) Advertise or threaten to advertise for sale any
debt as a neans to enforce paynent except under court order or
when acting as an assignee for the benefit of a creditor

(14) Publish or post, threaten to publish or post, or
cause to be published or posted before the general public
i ndi vidual nanmes or any list of names of debtors, commonly
known as a deadbeat list, for the purpose of enforcing or
attenpting to enforce collection of consuner debts;

(15) Refuse to provide adequate identification of
hersel f or hinself or her or his enployer or other entity whom
she or he represents when requested to do so by a debtor from
whom she or he is collecting or attenpting to collect a
consuner debt;

(16) Mail any communi cation to a debtor in an envel ope
or postcard with words typed, witten, or printed on the
outsi de of the envel ope or postcard indicating that the

pur pose of the communication is to collect a debt or is

ot herwi se cal culated to enbarrass the debtor. An exanpl e of
this would be an envel ope addressed to "Deadbeat, Jane Doe" or
"Deadbeat, John Doe";
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1 (17) Conmunicate with the debtor between the hours of
219 p.m and 8 aam in the debtor's tine zone, at any unusua
3|tine or place, or atine or place that is known or should be
4 | known to be inconvenient for the debtor w thout the prior

5| consent of the debtor

6 (18) Conmunicate with a debtor if the person knows

7| that the debtor is represented by an attorney with respect to
8 | such debt and has knowl edge of, or can readily ascertain, such
9| attorney's nane and address, unless the debtor's attorney

10| fails to respond within a reasonable period of tine to a

11 | conmruni cation fromthe person, unless the debtor's attorney
12 | consents to a direct comuni cation with the debtor, or unless
13 | the debtor initiates the comuni cation; or

14 (19) Cause charges to be made to any debtor for

15 | conmuni cati ons by conceal nent of the true purpose of the

16 | conmruni cation, including collect tel ephone calls and tel egram
17 | fees.

18 Section 16. Section 559.725, Florida Statutes, is

19 | anended to read:

20 559. 725 Consuner conplaints; adm nistrative duties.--
21 (1) Any person having reason to believe that this part
22 | has been violated may file a witten conplaint with the office
23 | setting forth the details of the alleged violation

24 (2) The office may conduct an investigation of any

25| person, within or outside this state, which it believes is

26 | necessary in order to detern ne whet her a person has viol ated
27 | this part or the rules adopted by the office.

28 (3)(a) The office may conduct exami nations of any

29 | registrant. The office shall conduct all exanminations at a

30| location in this state convenient to the registrant unless the
31| office determines that it is nore effective or cost-efficient
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1| to performthe exanmination at the registrant's out-of-state
2| location.

3 (b) The registrant shall pay the travel expenses and
4 | per diem subsistence at the rate provided by |law for an

5| exani nation conducted at the registrant's out-of-state

6| location. The registrant shall pay for up to 30 8-hour days
7 | per year for each office exaniner participating in the

8 | exanm nation. However, if the exam nation involves or reveals
9 | fraudul ent m sconduct by the registrant, the registrant shal
10 | pay the travel expenses and per di em subsistence, w thout

11| linmtation, for each exami ner participating in the

12 | exani nati on.

13 (4) Nothing in this part may be construed to be a

14 | jurisdictional prerequisite to enforcenent by the office, the
15 | Departnent of Legal Affairs, or a state attorney.

16
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(5) 1) Any governnent office or agency receiving a

conpl ai nt under this section The—oeff+ee shall advise any other

governnent office or agency with apparent jurisdiction

including the office,the appropriate state attorney, or the

Attorney General in the case of an out-of-state consuner debt
collector, of any determination by that agency the—offiece of a
37
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vi ol ation, or possible violation,of the requirenents of this

part by any consuner collection agency, whether or whieh—+s

not registered or exenpt fromregistration as required by this

part. Fhe—off+ece—shaH—fturnish—thestate—attorney—or—Attorney
it (i cele inf . . I " I
Cobat : I . .
Section 17. Section 559.726, Florida Statutes, is
created to read
559. 726 Powers and duties of the Ofice of Financial
Regul ati on. - -

(1) Conpliance with this part shall be enforced by the

of fice, except to the extent that enforcenent is specifically

commtted to anot her agency.

(2) The commission nmay adopt rul es under ss.
120.536(1) and 120.54 to inplenent and admi nister this part.
The commi ssion may adopt a rule to require electronic

subm ssion of any form docunent, or fee required by this

part, provided that the rul e reasonably accommbdates a person

with a technol ogical or financial hardship. The conm ssion nay

adopt a rule setting forth the criteria and procedures for

obtai ni ng an exenption due to a technol ogical or financial

har dshi p exenption. The comn ssion nay adopt a rule to accept

certification of conpliance with the requirenents of this part

in lieu of requiring subm ssion of docunents.

(3) Al fees, charges, and fines collected by the

office under this part shall be deposited to the credit of the

Regul atory Trust Fund of the office.

(4) The office, or any duly authorized representative,

i ncludi ng any financial exam ner or anal yst, financial

i nvestigator, or attorney at |law, may:
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(a) |Issue, revoke, quash, or nodify and serve

subpoenas to conpel the attendance of witnesses and subpoenas

duces tecumto conpel the production of all books, accounts,

records, and ot her docunents and naterials relevant to an

exam nation or investigation. The office nay exercise these

powers even if the subject of the investigation or exanination

is exenpt fromregistration

(b) Administer oaths and affirnmations to any person

(c) Take or cause to be taken testinony and

deposi ti ons.

(5)(a) |If the office deternmines that a person is in

substanti al nonconpliance with a subpoena or subpoena duces

tecumthat the office issued or caused to be issued, it may

petition a court of conpetent jurisdiction in the county in

whi ch the person subpoenaed resides or has its principal place

of business for an order requiring the subpoenaed person to

appear and testify and to produce the books, accounts,

records, and other docunents that are specified in the

subpoena duces tecum

(b) The court may grant injunctive relief restraining

the person from advertising, pronoting, soliciting, entering

into, offering to enter into, continuing, or conpleting any

transaction invol ving consuner debt collection. The court may

grant such other relief, including, but not linmted to, the

restraint, by injunction or appointnent of a receiver, of any

transfer, pledge, assignnent, or other disposition of the

person's assets or any conceal nent, alteration, destruction

or other disposition of the books, accounts, records, or other

docunents and naterials that the court deens appropriate,

until the person has fully conplied with the subpoena duces
39
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1| tecumand the office has conpleted its investigation or

2 | exanmination. The court nay order the refund of any suns

3| col |l ected whenever books and docunents substantiating the

4 | transaction are not produced or cannot be produced. The office
5]is entitled to the sunmary procedure as provided in s. 51.011
6 | and the court shall advance such cause on its cal endar

7 (c) Attorney's fees and any other costs incurred by

8| the office to obtain an order granting, in whole or part, a

9| petition to enforce a subpoena or subpoena duces tecum shal

10 | be taxed agai nst the subpoenaed person, and failure to conply
11| with the order is a contenpt of court.

12 (6) When it appears to the office that conpliance with
13 | a subpoena or subpoena duces tecumissued under subsection (4)
14| is essential and that the person or docunents subpoenaed are
15 | otherwi se unavailable to an investigation or exanination, the
16 | office, in addition to the other renedies provided for in this
17 | section, nmay petition a court of conpetent jurisdiction in the
18 | county in which the subpoenaed person resides or has its

19 | principal place of business for a wit of ne exeat. The court
20| shall direct the issuance of the wit against the subpoenaed
21 | person requiring sufficient bond conditioned on conpliance
22 | with the subpoena or subpoena duces tecum The court shal
23 | cause to be endorsed on the wit a suitable anount of bond
24 | upon the paynent of which the person naned in the wit shall
25| be freed, having a due regard to the nature of the case.
26 (7) The office may seek a wit of attachnent fromthe
27 | court having jurisdiction over the person who refuses to obey
28 | a subpoena, to give testinony, or to produce the matters
29 | described in the subpoena duces tecum
30 (8) A copy of the petition shall be served upon the
31| person by anyone authorized by law or this section to serve
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subpoenas. The individual serving the petition shall nake and

file with the court an affidavit showing the date, tine,

pl ace, and manner of servi ce.

(9) At a hearing on the petition to enforce conpliance

with a subpoena, the person subpoenaed, or any person whose

interest will be substantially affected by the investigation

exam nati on, or subpoena, nmay appear and object to the

subpoena and to the granting of the petition. The court nmay

nmake any order that justice requires in order to protect a

party or other person and her or his personal and property

rights, including, but not linted to, protection from

annoyance, enbarrassnent, oppression, undue burden, or

expense.
(10) Failure to conply with an order granting, in

whole or in part, a petition to enforce a subpoena is a

contenpt of the court.

(11) Wtnesses are entitled to the sane fees and

m | eage to which they would be entitled by |law for attending

as witnesses in circuit court, except that fees or mleage may

not be allowed for testinony of a person taken at the person's

principal office or residence.

(12) Reasonabl e and necessary costs incurred by the

of fice and payable to persons involved with an investigation

may be assessed agai nst any debt collector on the basis of

actual costs incurred. Assessed expenses may include, but are

not linted to: expenses for interpreters; expenses for

communi cati ons; expenses for |egal representation; expenses

for econonmic, legal, or other research, analysis and

testi nony; and fees and expenses for witnesses. A failure to

reimburse the office for its reasonable and necessary costs is
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1| areason to deny a registrant's application or to revoke the
2| prior approval of an application

3 Section 18. Section 559.7262, Florida Statutes, is

4| created to read

5 559. 7262 Injunction to restrain violations.--

6 (1) The office may bring an action on behal f of the

7| state to enjoin any person who has violated, or who is about
8|to violate, this part or any rule or order of the office

9| issued under this part.

10 (2) In an injunctive proceeding, the court nmay issue a
11 | subpoena requiring the attendance of any witness or a subpoena
12 | duces tecumrequiring the production of any book, account,

13 | record, or other docunents and naterials relevant to the

14 | pendi ng case.

15 (3)(a) In addition to any procedure provided by law to
16 | enforce a tenporary restraining order, tenporary injunction
17 | or pernmanent injunction, the court may, upon application of
18 | the office, inpound the property, assets, and business of the
19 | registrant, including, but not linited to, the books, records,
20 | docunents, and papers of the registrant. The receiver, when
21 | appointed and qualified, has the powers and duties that are
22 | conferred by the court.

23 (b) After appointing the receiver, the court nmay issue
24 | an order staying all pending suits and enjoining any further
25| litigation affecting the receiver's custody or possession of
26 | the property, assets, and business, and the court, with the
27 | consent of the chief judge of the circuit, may require that
28 | all suits be assigned to the circuit court judge who appoint ed
29 | the receiver.

30 Section 19. Section 559.7263, Florida Statutes, is

31| created to read
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559. 7263 Cease and desi st orders; refund orders. --
(1) The office may issue and serve upon a person an

order to cease and desist and to take corrective action

whenever the office has reason to believe that the person is

violating, has violated, or is about to violate this part, any

rule or order of the office issued under this part, or any

written agreenent between the person and the office.

Procedural matters relating to i ssuance and enforcenent of

such a cease and desist order are governed by chapter 120.

(2) The office has the power to seek an order of

restitution for collected funds due to creditors or any sum

collected froma debtor without valid proof of debt.
Section 20. Section 559.7264, Florida Statutes, is
created to read

559. 7264 Evi dence; exanmi ner's wor ksheets,

i nvestigative reports, other related docunents.--An official

witten report, sworn conplaint, worksheet, or other related

paper, or a duly certified copy thereof, conpiled, prepared,

drafted, or otherwi se nade by the financial examner is

adm ssible into evidence if the financial exam ner is

avai |l abl e for cross-exan nati on; authenticates the worksheet;

and testifies that the report, worksheet, or rel ated docunent

was prepared as a result of an exam nation of the books and

records of a registrant or other person conducted under the

authority of this part.
Section 21. Section 559.7265, Florida Statutes, is
created to read

559. 7265 Books, accounts, and records; nmi ntenance;

exam nations by the office.--

(1) Each registrant shall nmmintain, at its principa

pl ace of busi ness designated on the registration, all books,
43
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1| accounts, records, and docunments necessary to deternine the

2| registrant's conpliance with this part.

3 (2) The office may authorize mai ntenance of records at
4] a location other than a principal place of business. The

5] office may require books, accounts, and records to be produced
6 | and avail able at a reasonable and convenient location in this
7] state.

8 (3) Al books, accounts, records, docunents, and

9| receipts for paynents to a registrant by a debtor, and

10 | paynents nade to a creditor by a registrant, shall be

11 | preserved and kept avail able for examination by the departnent
12| for 3 years after the date of original entry. The conmi ssion
13 | shall adopt requirenents by rule for maintaining the books,
14 | accounts, records, and docunents retai ned by the registrant
15 ] and for destroying the records.

16 (4) The conmission shall designate by rule the nini num
17 | informati on that nust be contained in the books, accounts,

18 | records, and docunents of a registrant in order that the

19 | records will enable the office to deternmine a registrant's
20| conpliance with this part.
21 Section 22. Section 559.730, Florida Statutes, is
22 | anended to read:
23 559. 730 Adninistrative renedies. --
24 (1) The office may revoke or suspend the registration
25| of any registrant under this part who:
26 (a) Has committed a violation of s. 559.72 or of the
27 | federal Fair Debt Coll ection Practices Act;
28 (b) |Is the subject of a conplaint received by a
29 | governnental authority which indicates a clear pattern of
30 | abuse of prohibited collection practices under s. 559.72 or
31| the federal Fair Debt Collection Practices Act;

44
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 2004 CS for SB 2430
311-22

i
2235-04

(c) |Is currently under investigation by a governnental

authority for violating s. 559.72, the Florida Deceptive and

Unfair Trade Practices Act, or the federal Fair Debt
Col l ection Practices Act;

(d) Has been found guilty of, regardl ess of

adj udi cation, or has entered a plea of nolo contendere or

guilty to, any crine involving fraud, dishonest dealing, or

nor al turpitude;

(e) Had a final judgnent entered against her or himin

a civil action upon the grounds of fraud, enbezzlenent,

m srepresentati on, or deceit;

(f) Has pending against himor her in any jurisdiction

a crimnal prosecution or administrative enforcenent action

that involves fraud, dishonest dealing, or noral turpitude;

(g) Had a business, professional, or occupationa

license or registration suspended, revoked, or otherw se acted

against in any jurisdiction;

(h) Fails to maintain the surety bond required
pursuant to s. 559.555(6);

(i) Fails to maintain books and records as required by
s. 559. 7265;

(j) Violates any order issued by the office;

(k) Paid for a registration with a check or electronic

funds transfer that failed to clear the applicant's or

registrant's financial institution; or

(1) Has engaged in repeated violations that whiech
establish a clear pattern of abuse of prohibited collection
practices under s. 559.72.

(2) Any registration made under this part which is

based upon false identification or false information, or an

identification that is not current with respect to nane,
45
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addr ess, business |ocation, or other fact that is material to

the registration, is void. A registration mde and

subsequently found to be void under this section does not

create a defense to any action brought by the office to i npose

a sanction for a violation of this part.

(3) Aregistrant may request to termnate its

registration by delivering witten notice of its proposed

termination to the office. However, the delivery of the

ternination notice does not affect any civil or crimnna

liability of the registrant or the authority of the office to

enforce this part.

(4) The office may deny a request to terninate a

registration or to withdraw an application for registration if

the office believes that the registrant or applicant has

commtted an act that would be grounds for denial, suspension

or revocation of the registration.

(5) Final office action to revoke or suspend the
regi stration of any registrant is shalH—be—subject to review
in accordance with chapter 120 in the sane nmanner as

revocation of a license. Fhe+epeatetd—viotations—of—thet+aw
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(6) £5) The office may inpose an adm nistrative fine up

to $1, 000 per violation against the offending registrant as an

adm ni strative & sancti on fer—+epeated—viotations—ef—the
o F I Cobat I . I

i i . Final office

action to inpose an admi nistrative fine is shal—be subject to
review in accordance with ss. 120.569 and 120. 57.

(7)t6) An Any administrative fine inposed under this
part shall be payable to the office. The office shal
mai ntain an appropriate record and shall deposit the sueh fine
into the Regulatory Trust Fund of the office.

(8)# An administrative action by the office to
i npose revocation, suspension, or fine nust shatH- be brought
within 2 years after the date of the last violation upon which
the action is founded.

(9) £8) Nethitng—+n This part does not shat—be
construed—to preclude any person from pursuing renedies
avai l abl e under the federal Fair Debt Collection Practices

47
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1| Act, the Federal Trade Conm ssion Act, or the Florida

2 | Deceptive and Unfair Trade Practices Act for any violation of
3 | these acts sueh—aet, including specifically against any person
4 who is exenpt fromthe registration provisions of this part.
5 (10) The renedies under this part are in addition to

6 | renedi es otherwi se available for the sane conduct under state
7| or local |aw

8 Section 23. Subsection (5) of section 559.77, Florida
9| Statutes, is anended to read:

10 559.77 Civil renedies.--

11 (5) In applying and construing this section, due

12 | consideration and great weight shall be given to the

13| interpretations of the Federal Trade Conmi ssion and the

14 | federal courts relating to the federal Fair Debt Collection
15| Practices Act and the Federal Trade Conmission Act. If there
16 | is an inconsistency between this part and an interpretation of
17 | the federal case |law or the federal acts, the provision that
18 ) is nore protective of the consuner or debtor shall prevail

19 Section 24. Section 559.785, Florida Statutes, is

20 | anended to read:

21 559.785 Crimnal penalty.--

22 (1) It shall be a felony msdereaner of the third

23 | f++st degree, punishable as provided in s. 775.082, et s.

24| 775.083, or s. 775.084,for any person not exenpt from

25 | registering as provided in this part to:

26 (a) Operate or solicit business as a consumer

27 | coll ection agency engage—+n—coHeecting—consurer—debts in this
28 | state without first registering with the office; ;—er—to

29 (b) Register or attenpt to register by neans of fraud,
30 | mi srepresentation, or conceal nent; -

31
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(c) Engage in any consuner debt collection activity

after suspension or revocation of the registrant's

regi stration under s. 559.730(1); or

(d) Engage in any consuner debt collection activity

whil e under a tenporary or pernmanent injunction issued under
s. 559.78.
(2) Each of the followi ng acts constitutes a

m sdeneanor of the second degree, punishable as provided in s.
775.082 or s. 775.083:
(a) Relocating a business as a consuner collection

agency or operating under any nane other than that designated

in the registration, unless witten notification is given to

the office and to the surety or sureties on the original bond.

(b) Assigning or attenpting to assign a registration

under this part.

(3) The court nmay, in addition to penalties provided

in this part, invalidate the registration of any registrant

under this part who has been found guilty of conduct

prohibited in subsection (1) or subsection (2).

(4) The office may refer evidence concerning a

violation of this part, or of any rule or order, to any

crimnal prosecuting agency that nmay, with or without the

reference and in addition to any other action it m ght

commence, bring an action agai nst any person to enjoin,

restrain, and prevent the comi ssion of any prohibited act or

practice.
Section 25. For 2004-2005 fiscal year, seven positions

are authorized and the sum of $450,575 is appropriated from

the Regulatory Trust Fund to the Ofice of Financial

Regul ati on for the purpose of enforcing this act. The seven
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Florida Senate - 2004 CS for SB 2430
311-22

i
2235-04

1| positions consist of six exanm ners and one registration
2 | anal yst.
3 Section 26. Sections 559.547 and 559. 563, Florida
4| Statutes, are repeal ed
5 Section 27. This act shall take effect July 1, 2004.
6
7 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
8 Senate Bill 2430
9
10 | Requires an aPpIicant for a commercial collection agency
registration to provide information reasonably neceSsary for
11| the Ofice of Finhancial Regulation and the Fihnhancial Services
12 Conmi ssion to determine the applicant's eligibility.
Requires the Ofice of Financial Regulation to investigate
13 aﬂpllpants for comercial collection agency registrations upon
14 the filing of the application and fee.
Reguires consuner coll ection agency applicants to have a
15 | $50, 000 surety bond.
16 | I ncreases application, renewal, and | ate fees for conmerci al
col | ection agency applicants and registrants from $500 to $800
17 | and increaseS sim|ar fees for consuner collection agency
18 applicants and registrants from $200 to $800.
Provi des for an appropriation of $450,575 for fiscal year
19 | 2004- 05, and authori zes seven FTE positions for the fice of
20 Fi nanci al Regulation fromthe Regulatory Trust Fund.
21
22
23
24
25
26
27
28
29
30
31
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