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Florida Senate - 2004 SB 2488

By Senat or Al exander

17-1638- 04
A bill to be entitled

An act relating to the Florida Hurricane
Cat astrophe Fund; anending s. 215.555, F.S.
redefining and defining terns; providing for
the State Board of Administration to specify
i nterest due on delinquent renittances;
revising conditions of, anpbunts of, and
procedures relating to reinbursenment contracts;
revising maxi numrates of, and procedures
relating to, energency assessnents; revising
provisions relating to reinsurance; deleting
expired provisions; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (c), (d), (e), and (k) of
subsection (2) and subsections (3), (4), (6), (7), and (16) of
section 215.555, Florida Statutes, are anended, and paragraph
(n) is added to subsection (2) of that section, to read:

215.555 Florida Hurricane Catastrophe Fund. --

(2) DEFINITIONS.--As used in this section

(c) "Covered policy" neans any insurance policy
covering residential property in this state, including, but
not linmted to, any honeowner's, nobile hone owner's, farm
owner's, condom ni um associ ati on, condom ni um unit owner's,
tenant's, or apartnent building policy, or any other policy
covering a residential structure or its contents issued by any
aut hori zed insurer, including the Citizens Property |nsurance
Corporation and any joint underwiting association or simlar
entity created pursuant to |law. The term "covered policy"
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i ncludes any collateral protection insurance policy covering
personal residences which protects both the borrower's and the
| ender's financial interests, in an anount at |east equal to
the coverage for the dwelling in place under the | apsed
honmeowner's policy, if such policy can be accurately reported
as required in subsection (5). Additionally, covered policies
i nclude policies covering the peril of wind renoved fromthe
Fl orida Residential Property and Casualty Joint Underwiting
Association or fromthe Citizens Property |nsurance
Corporation, created pursuant to s. 627.351(6), or fromthe

Fl orida Wndstorm Underwriting Association, created pursuant
to s. 627.351(2), by an authorized insurer under the terms and
condi ti ons of an executed assunption agreenment between the

aut hori zed insurer and such association or Citizens Property

| nsurance Corporation. Each assunption agreenent between the

associ ati on and such authorized insurer or Citizens Property

| nsurance Corporation nust be approved by the Florida

Departnent of |nsurance or the Ofice of |nsurance Regul ation
prior to the effective date of the assunption, and the
Departnent of |nsurance or the Ofice of |nsurance Regul ation
nmust provide witten notification to the board within 15

wor ki ng days after such approval. "Covered policy" does not

i nclude any policy that excludes wi nd coverage or hurricane
coverage or any reinsurance agreenent and does not include any
policy otherwise neeting this definition which is issued by a
surplus lines insurer or a reinsurer. Al comerci al

residential excess policies and all deducti bl e buy-back

policies that, based on sound actuarial principles, require

i ndi vidual ratenmaking shall be excluded by rule if the

actuarial soundness of the fund is not jeopardized. For this

purpose, the term "excess policy" nmeans a policy that provides
2
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i nsurance protection for large commercial property risks and

that provides a | ayer of coverage above a prinmary |ayer

i nsured by anot her insurer

(d) "Losses" neans direct incurred | osses under
covered policies, which shall include |osses for additiona
l'iving expenses not to exceed 40 26 percent of the insured

val ue of a nebitehores—or—personal residential structure or
i ts structures—and—40—percent—of—the—+itnsured—vatuve—of contents

poeH—ey and shall exclude | oss adjustnent expenses. "Losses"

does not include |osses for fair rental value, |oss of use,

or business interruption |osses assotiated—w-th—econrmereial

restdential—exposttes.

(e) "Retention" neans the anmount of | osses bel ow which

an insurer is not entitled to reinbursenent fromthe fund. An
insurer's retention shall be calculated as foll ows:

1. The board shall calculate and report to each
insurer the retention multiples for that year. For the
contract year beginning June 1, 2004 1995, the retention
nmultiple shall be equal to $3 billion divided by the total
estimated rei mbursenent premiumfor the contract year; for
subsequent years, the retention nultiple shall be equal to $3
billion, adjusted based upon the reported exposure fromthe

prior contract year to reflect the percentage growh in

exposure to the fund for covered policies since 2003 1998,
di vided by the total estinmated reinbursenment premumfor the
contract year. Total reinbursenent prem um for purposes of the
cal cul ati on under this subparagraph shall be estinmated using
the assunption that all insurers have sel ected the 90-percent
coverage | evel.
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1 2. The retention nultiple as determ ned under

2 | subparagraph 1. shall be adjusted to reflect the coverage

3| level elected by the insurer. For insurers electing the

4| 90- percent coverage level, the adjusted retention nultiple is
5] 100 percent of the anount determ ned under subparagraph 1

6 | For insurers electing the 75-percent coverage |evel, the

7| retention multiple is 120 percent of the anpunt deterni ned

8 | under subparagraph 1. For insurers electing the 45-percent

9| coverage level, the adjusted retention nmultiple is 200 percent
10 | of the anpunt determ ned under subparagraph 1

11 3. An insurer shall deternine its provisiona

12 | retention by multiplying its provisional reinbursenent prem um
13| by the applicable adjusted retention nultiple and shal

14 | determine its actual retention by multiplying its actua

15 | rei nbursenent prem um by the applicable adjusted retention

16 | nmul tiple.

17 (k) "Pledged revenues" neans all or any portion of

18 | revenues to be derived fromrei nbursenent prem uns under

19 | subsection (5) or from energency assessnents under paragraph
20 |( 6) ( b) subparagraph—{6){a)y3—, as determ ned by the board.

21 (n) "Corporation" neans the Florida Hurricane

22 | Cat astrophe Fund Fi nance Corporation created in paragraph

23 |(6) (d).

24 (3) FLORI DA HURRI CANE CATASTROPHE FUND CREATED. - - Ther e
25| is created the Florida Hurricane Catastrophe Fund to be

26 | admini stered by the State Board of Adnministration. Mneys in
27 | the fund may not be expended, |oaned, or appropriated except
28 | to pay obligations of the fund arising out of reinbursenent

29 | contracts entered into under subsection (4), paynent of debt
30 | service on revenue bonds issued under subsection (6), costs of
31| the mtigation programunder subsection (7), costs of
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1| procuring reinsurance, and costs of adm nistration of the

2| fund. The board shall invest the noneys in the fund pursuant

3| to ss. 215.44-215.52. Except as otherwi se provided in this

4 | section, earnings fromall investnents shall be retained in

5] the fund. The board nmay enploy or contract with such staff and
6 | professionals as the board deens necessary for the

7| adm nistration of the fund. The board nay adopt such rules as
8 | are reasonabl e and necessary to inplement this section and

9| shall specify interest due on any delinquent renittances,

10 | which interest may not exceed the fund's rate of return plus 5
11 | percent. Such rules nmust conformto the Legislature's specific
12 |l intent in establishing the fund as expressed in subsection

13 ] (1), nmust enhance the fund's potential ability to respond to
14 | clains for covered events, nust contain general provisions so
15| that the rules can be applied with reasonable flexibility so
16 | as to acconmodate insurers in situations of an unusual nature
17 | or where undue hardship may result, except that such

18 | flexibility may not in any way inpair, override, supersede, or
19 | constrain the public purpose of the fund, and nust be

20 | consistent with sound i nsurance practices. The board may, by
21| rule, provide for the exenption from subsections (4) and (5)
22 | of insurers witing covered policies with |ess than$10

23 | ml1ion$566,660 in aggregate exposure for covered policies;
24 hie] I . I L e .

251 if the exenption does not affect the actuarial soundness of

26 | the fund.

27 (4) REI MBURSEMENT CONTRACTS. - -

28 (a) The board shall enter into a contract with each
29 | insurer witing covered policies in this state to provide to
30| the insurer the rei nbursenent described in paragraphs (b) and
31| (d), in exchange for the reinbursenent premumpaid into the

5
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1| fund under subsection (5). As a condition of doing business in
2| this state, each such insurer shall enter into such a

3| contract.

4 (b)1. The contract shall contain a pronise by the

5| board to reinburse the insurer for 45 percent, 75 percent, or
6] 90 percent of its |losses fromeach covered event in excess of
7| the insurer's retention, plus 5 percent of the reinbursed

8 | losses to cover |oss adjustnent expenses.

9 2. The insurer nust elect one of the percentage

10 | coverage levels specified in this paragraph and may, upon

11 | renewal of a reinbursenment contract, elect a | ower percentage
12 | coverage level if no revenue bonds issued under subsection (6)
13 | after a covered event are outstanding, or elect a higher

14 | percentage coverage | evel, regardl ess of whether or not

15 | revenue bonds are outstanding. Al nenbers of an insurer group
16 | nust el ect the sanme percentage coverage level. Any joint

17 | underwiting association, risk apportionnent plan, or other

18 | entity created under s. 627.351 nust el ect the 90-percent

19 | coverage | evel.

20 3. The contract shall provide that reinbursenent

21 | anobunts shall not be reduced by reinsurance paid or payable to
22| the insurer from ot her sources—hewever—trecovertes—fromsuech
23 | ether—sources—taken—together—wi-thretnbursenrents—under—the

24 | eontracts—ray—hnot—exceed—100-—percent—of—the—insurer—s—tosses
25 | frem—covered—events. H—suchrecoveries—andreinbursenents

26 | exceet—100——percent—oef—the—insurer—stosses—from-ecovered

27 | events—and—+f—there—+sno—agreerent—between—the—insurer—and
28 | thereinsurer—to—the—contrary,—anyafrount—+n—exeess—of—106

29 | percent—of—the—insurer—stosses—shat—bereturnedto—thefunt-
30 (c)1. The contract shall also provide that the

31| obligation of the board with respect to all contracts covering
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a particular contract year shall not exceed the actua
cl ai ms- payi ng capacity of the fund up to a limt of$1551%
billion for that contract year adjusted based upon the

reported exposure fromthe prior contract year to reflect the

percentage growth in exposure to the fund for covered policies
si nce 2003;—untess—theboard—determnes—that—there+s

2. In May before the start of the upconing contract

year and in Cctober during the contract year, the board shal

publish in the Florida Adninistrative Wekly a statenent of

the fund' s estimated borrow ng capacity and the projected
bal ance of the fund as of Decenber 31. After the end of each
cal endar year, the board shall notify insurers of the

estimated borrowi ng capacity and the bal ance of the fund as of

Decenber 31 to provide insurers with data necessary to assi st

themin determining their retention and projected payout from

the fund for | oss reinbursenment purposes. In conjunction with

t he devel opnent of the premumfornula, as provided for in

subsection (5), the board shall publish factors or multiples

that assist insurers in determning their retention and

proj ected payout for the next contract year. For al

regul atory and rei nsurance purposes, an insurer nmay cal cul ate

its projected payout fromthe fund as its share of the total

fund premumfor the current contract year nultiplied by the
7
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sum of the projected balance of the fund as of Decenber 31 and

the estimated borrowi ng capacity for that contract year as
reported under this paragraph. The—eontract—shatH—+egure—the
I I ¥ e f the fund: . I

(d)1. For purposes of determining potential liability

and to aid in the sound adm nistration of the fund, the
contract shall require each insurer to report such insurer's

| osses from each covered event on an interimbasis, as
directed by the board. The contract shall require the insurer
to report to the board no | ater than Decenber 31 of each year
and quarterly thereafter, its reinbursable | osses from covered
events for the year. The contract shall require the board to
determ ne and pay, as soon as practicable after receiving

t hese reports of reinbursable |osses, the initial anpunt of
rei mbursenent due and adjustnments to this anobunt based on
|ater loss informati on. The adjustnents to rei nbursenent
anmounts shall require the board to pay, or the insurer to

8
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1| return, anounts reflecting the nost recent cal cul ation of

2| | osses.

3 2. In determning reinbursenents pursuant to this

4 | subsection, the contract shall provide that the board shall:
5 a. First reinburse insurers witing covered poli cies,
6 | which insurers are in full conpliance with this section and
7 | have petitioned the Ofice of Insurance Regul ation and

8|l qualified as |inited apporti onnent conpani es under s.

9] 627.351(2)(b)3. The anount of such reinbursenent shall be the
10 | l esser of $10 nmillion or an amobunt equal to 10 tines the

11 ) insurer's reinbursenent preniumfor the current year. The
12 | amount of rei nbursenent paid under this sub-subparagraph may
13 | not exceed the full anpbunt of reinbursenent promised in the
14 | rei nbursenent contract. This sub-subparagraph does not apply
15| with respect to any contract year in which the year-end

16 | proj ected cash bal ance of the fund, exclusive of any bondi ng
17 | capacity of the fund, exceeds $2 billion. Only one nmenber of
18 | any insurer group may receive reinbursenent under this

19 | sub-subpar agr aph

20 b. Next pay to each insurer such insurer's projected
21 | payout, which is the anpbunt of reinbursenent it is owed, up to
22 | an anmount equal to the insurer's share of the actual prem um
23| paid for that contract year, nmultiplied by the actua

24 | cl ai ns- payi ng capacity available for that contract year

25| provided, entities created pursuant to s. 627.351 shall be
26 | further reinbursed in accordance w th sub-subparagraph c.

27 c. Thereafter, establish—based—oen—+eirrbursable

28 | tossessthe prorated rei nbursenent |evel at the highest |evel
29 | for which any renaining fund bal ance or bond proceeds are

30| sufficient to reinburse entities created pursuant to s.

31| 627. 351 based on reinbursabl e fer | osses exceedi ng the anpunts

9
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payabl e pursuant to sub-subparagraph b. for the current
contract year.

(e)1. Except as provided in subparagraphs 2. and 3.
the contract shall provide that if an insurer denonstrates to
the board that it is likely to qualify for reinbursenment under
the contract, and denonstrates to the board that the i nmedi ate
recei pt of noneys fromthe board is likely to prevent the
i nsurer from beconing insolvent, the board shall advance the
insurer, at narket interest rates, the anobunts necessary to
mai ntain the solvency of the insurer, up to 50 percent of the
board's estimate of the reinmbursenent due the insurer. The
i nsurer's rei nbursenent shall be reduced by an anpbunt equal to
t he amount of the advance and interest thereon.

2. Wth respect only to an entity created under s.
627. 351, the contract shall al so provide that the board may,
upon application by such entity, advance to such entity, at
mar ket interest rates, up to 90 percent of the |esser of:

a. The board's estinmate of the anount of rei nbursenment
due to such entity; or

b. The entity's share of the actual reinbursenent
premiumpaid for that contract year, nmultiplied by the
currently available liquid assets of the fund. |In order for
the entity to qualify for an advance under this subparagraph
the entity nust denponstrate to the board that the advance is
essential to allowthe entity to pay clains for a covered
event and the board nust determine that the fund's assets are
sufficient and are sufficiently liquid to allow the board to
nmake an advance to the entity and still fulfill the board's
rei mbursenent obligations to other insurers. The entity's
final reinbursenent for any contract year in which an advance
has been made under this subparagraph nust be reduced by an
10
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anount equal to the anmount of the advance and any interest on
such advance. In order to determ ne what anounts, if any, are
due the entity, the board may require the entity to report its
exposure and its losses at any tine to determine retention

| evel s and rei nbursenents payabl e.

3. The contract shall also provide specifically and
solely with respect to any linited apportionnment conpany under
s. 627.351(2)(b)3. that the board may, upon application by
such conpany, advance to such conpany the anpbunt of the
estimat ed rei nbursenment payable to such conpany as cal cul ated
pursuant to paragraph (d), at market interest rates, if the
board determines that the fund's assets are sufficient and are
sufficiently liquid to permit the board to nake an advance to
such conpany and at the sane tinme fulfill its reinbursenent
obligations to the insurers that are participants in the fund.
Such conpany's final reinbursenent for any contract year in
whi ch an advance pursuant to this subparagraph has been made
shal | be reduced by an anobunt equal to the anount of the
advance and interest thereon. 1In order to determ ne what
anounts, if any, are due to such conpany, the board may
require such conpany to report its exposure and its | osses at
such tines as may be required to determne retention | evels
and | oss rei nbursenents payabl e.

(f) In order to ensure that insurers have properly
reported the insured val ues on which the rei nbursenent prem um
is based and to ensure that insurers have properly reported
the | osses for which rei nbursenents have been nade, the board
shal | inspect, exanine, and audit the records of each
insurer's covered policies at such tines as the board deens
appropriate and in such nmanner as is consistent with generally
accepted auditing standards. The costs of the audits shall be

11
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borne by the board. However, in order to renpve any incentive
for an insurer to delay preparations for an audit, the board
shal | be reinbursed by the insurer for any audit expenses
incurred in addition to the usual and customary costs of the
audit, which additional expenses were incurred as a result of
an insurer's failure, despite proper notice, to be prepared
for the audit or as a result of an insurer's failure to
provide requested information while the audit is in progress.
If the board finds any insurer's records or other necessary
information to be inadequate or inadequately posted, recorded,
or maintained, the board may enpl oy experts to reconstruct,
rewite, record, post, or maintain such records or
information, at the expense of the insurer being audited, if
such insurer has failed to nmaintain, conplete, or correct such
records or deficiencies after the board has given the insurer
notice and a reasonabl e opportunity to do so. Any information
contained in an audit report, which information is described
ins. 215.557, is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution, as provided in s. 215.557. Nothing in this

par agr aph expands the exenption in s. 215.557.

(g) The contract shall provide that in the event of
t he insolvency of an insurer, the fund shall pay directly to
the Florida | nsurance Guaranty Association for the benefit of
Fl orida policyholders of the insurer the net anpunt of al
rei mbursenent noneys owed to the insurer. As used in this
par agraph, the term "net anount of all reinbursenent noneys"
neans that amount which remains after reinbursenent for:

1. Prelimnary or duplicate paynents owed to private
reinsurers or other inuring reinsurance paynents to private
reinsurers that satisfy statutory or contractual obligations
12
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of the insolvent insurer attributable to covered events to
such reinsurers; or

2. Funds owed to a bank or other financial institution
to cover obligations of the insolvent insurer under a credit
agreenent that assists the insolvent insurer in paying clains

attributable to covered events.

Such private reinsurers, banks, or other financial
institutions shall be reinbursed or otherwise paid prior to
payment to the Florida I nsurance Guaranty Associ ati on,
notwi t hstanding any law to the contrary. The guaranty
associ ation shall pay all clains up to the nmaxi num anount
permtted by chapter 631; thereafter, any renmi ni ng noneys
shall be paid pro rata to clains not fully satisfied. This
par agraph does not apply to a joint underwiting association
ri sk apportionnent plan, or other entity created under s.
627. 351.

(6) REVENUE BONDS. - -

(a) General provisions.--

1. Upon the occurrence of a hurricane and a
determ nation that the noneys in the fund are or will be
insufficient to pay reinbursenent at the levels promsed in
t he rei nbursenent contracts, the board nmay take the necessary
st eps under paragraph(c) {b)yor paragraph(d){e)yfor the
i ssuance of revenue bonds for the benefit of the fund. The
proceeds of such revenue bonds nmay be used to nmake
rei mbursenent paynents under rei nbursenent contracts; to
refinance or replace previously existing borrow ngs or
financial arrangenents; to pay interest on bonds; to fund
reserves for the bonds; to pay expenses incident to the
i ssuance or sale of any bond issued under this section

13
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i ncluding costs of validating, printing, and delivering the
bonds, costs of printing the official statenent, costs of
publ i shing notices of sale of the bonds, and rel ated

admi ni strative expenses; or for such other purposes related to
the financial obligations of the fund as the board nmay
determ ne. The term of the bonds may not exceed 30 years. The
board nmay pl edge or authorize the corporation to pledge all or
a portion of all revenues under subsection (5) and under

par agr aph (b)subparagraph—3-to secure such revenue bonds and
the board nmay execute such agreenents between the board and

the i ssuer of any revenue bonds and providers of other
financi ng arrangenents under paragraph (7)(b) as the board
deens necessary to evidence, secure, preserve, and protect
such pl edge. |f reinbursenent prem uns received under
subsection (5) or earnings on such premuns are used to pay
debt service on revenue bonds, such preniuns and earnings
shal | be used only after the use of the noneys derived from

assessnent s under paragraph (b)subparagraph—3. The funds,
credit, property, or taxing power of the state or politica

subdi vi si ons of the state shall not be pledged for the paynent
of such bonds. The board nmay al so enter into agreenents under
par agr aph(c) tbyor paragraph(d)te}for the purpose of
i ssui ng revenue bonds in the absence of a hurricane upon a
determ nation that such action would nmaxim ze the ability of
the fund to neet future obligations.

2. The Legislature finds and declares that the
i ssuance of bonds under this subsection is for the public
pur pose of paying the proceeds of the bonds to insurers,
t hereby enabling insurers to pay the clains of policyholders
to assure that policyholders are able to pay the cost of
construction, reconstruction, repair, restoration, and other

14
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costs associated with danage to property of policyhol ders of
covered policies after the occurrence of a hurricane. Revenue
bonds nay not be issued under this subsection until validated
under chapter 75. The validation of at |east the first
obligations incurred pursuant to this subsection shall be
appeal ed to the Suprene Court, to be handl ed on an expedited
basi s.

(b) Energency assessnents. --

1.3—- If the board determ nes that the anount of
revenue produced under subsection (5) is insufficient to fund
the obligations, costs, and expenses of the fund and the
corporation, including repaynent of revenue bonds and that
portion of the debt service coverage not net by the

rei mbursenent preniuns, the board shall direct the Ofice of

| nsurance Regul ation to |levy an energency assessnent. Such
assessnent shall be on each insurer witing property and

casualty business in this state, referred to in this

subsection as assessable insurers, and upon those insureds

procuring one or nore lines of property and casualty business

in this state pursuant to part VIII of chapter 626, referred

to in this subsection as assessabl e i nsureds.

2. Pursuant to the energency assessnment, each such
assessabl e insurer shall pay to the corporation by July 1 of
each year an amount set by the board not exceeding 4 2 percent
of its gross direct witten premiumfor the prior year from
all property and casualty business in this state except for
wor kers' conpensation and nedical nal practice, except that, if

the Governor has declared a state of energency under s. 252.36
due to the occurrence of a covered event, the anount of the
assessnment for the contract year may be increased to an anount
not exceeding 6 4 percent of such prem um

15
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1 3.a. Pursuant to the energency assessnment, each such

2 | assessabl e insured shall pay an anpbunt set by the board not

3 | exceeding 4 percent of the gross witten prenium each year for
4] all property and casualty business procured in this state

5| except workers' conpensation and nmedi cal nml practice, except

6| that, if the Governor has declared a state of energency under
7| s. 252.36 due to the occurrence of a covered event, the anpunt
8 | of the assessnent for the contract year nay be increased to an
9 | anobunt not exceeding 6 percent of such prem um

10 b. The energency assessnent on each such assessabl e

11| insured shall be collected by the surplus |ines agent at the
12 | tinme such agent collects the surplus lines tax required by s.
131 626.932 and renmitted by the agent to the Florida Surplus Lines
14 | Service Ofice created pursuant to s. 626.921 at the tine the
15| agent pays the surplus lines tax to the Florida Surplus Lines
16 | Service Ofice. The energency assessnent on each assessabl e

17 | insured procuring coverage and filing under s. 626.938 shal

18 | be renmitted by the insured to the Florida Surplus Lines

19| Service Ofice at the tinme the insured pays the surplus |ines
20| tax to the Florida Surplus Lines Service Ofice. The energency
21 | assessnents collected shall be transferred to the corporation
22 | or to the fund pursuant to subparagraph 6. on a periodic basis
23| as deternmined by the board. The Florida Surplus Lines Service
24 | Ofice shall verify the proper application by surplus |lines

25| agents of the energency assessnents and shall assist the board
26 | in ensuring the accurate, tinely collection and paynent of

27 | assessnents by surplus lines agents as required by the board.
28 | The Florida Surplus Lines Service Ofice shall deternine

29 | annually the aggregate witten prem umon property and

30 | casual ty busi ness, except workers' conpensation and nedi ca

31| mal practice, procured by assessable insureds and shall report

16
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such information to the board in a formand at a tine

specified by the board to ensure that the fund and the

corporation can neet their financing obligations.

4. Any assessnent authority not used for the contract
year may be used for a subsequent contract year. If, for a
subsequent contract year, the board deterni nes that the anopunt
of revenue produced under subsection (5) is insufficient to
fund the obligations, costs, and expenses of the fund and the
corporation, including repaynent of revenue bonds and that
portion of the debt service coverage not net by the

rei mbursenent preniuns for—that—eontract—year, the board shal

direct the Ofice of Insurance Regulation to | evy an energency

assessnent up to an anount not exceedi ng the amount of unused
assessnent authority froma previous contract year or years,
plus an additional 4 2 percent if the Governor has declared a
state of emergency under s. 252.36 due to the occurrence of a
covered event. Any assessnent authority not used for the
contract year nmay be used for a subsequent contract year. As
used in this subsection, the term"property and casualty

busi ness" includes all |ines of business identified on Form 2,
Exhi bit of Prem uns and Losses, in the annual statenent
required of authorized insurers by s. 624.424 and any rul es

adopt ed under such section, except for those lines identified
as accident and health insurance, workers' conpensation

nedi cal nal practice, and policies witten in conjunction with

the National Flood Insurance Program In addition, the term

property and casualty business" neans all |ines of business

procured pursuant to part VIII of chapter 626, except those

lines identified as acci dent and heal th, workers

conpensation, and nedi cal nal practice. The annual assessnents

under this subparagraph shall continue as |long as the revenue
17
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bonds issued with respect to which the assessnent was i nposed
are outstandi ng, unless adequate provision has been nmade for
t he paynent of such bonds pursuant to the docunents

aut hori zing i ssuance of the bonds. An assessable insurer or

assessabl e insured shall not at any tinme be subject to

aggregate annual assessnents under this subparagraph of nore
than 4 2 percent of premium except that in the case of a
decl ared energency, an assessabl e insurer or assessabl e

i nsured shall not at any tine be subject to aggregate annua
assessnents under this subparagraph of nmore than 10 6 percent
of premium provided, no nore than 6 4 percent nmay be assessed
for obligations arising due to |losses in any one contract

year.

5. Any rate filing or portion of a rate filing
reflecting a rate change attributable entirely to the
assessnent | evied under this paragraph subparagraph shall be
deened approved when nmade, subject to the authority of the
O fice of Insurance Regulation to require actuari al
justification as to the adequacy of any rate at any tine. |If
the rate filing reflects only a rate change attributable to
t he assessnent under this paragraph, the filing may consist of
a certification so stating.

6. The assessnents otherw se payable to the
corporation pursuant to this paragraph subparagraph shall be
paid instead to the fund unless and until the Ofice of
I nsurance Regul ation and the Florida Surplus Lines Service

O fice have has received fromthe corporation and the fund a

notice, which shall be conclusive and upon which they the

ofH-ce—oftnsurance—Regutatioen may rely without further

inquiry, that the corporation has issued bonds and the fund

has no agreenents in effect with |ocal governnents pursuant to
18
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par agraph(c)tb)y. On or after the date of such notice and
until such date as the corporation has no bonds outstandi ng,
the fund shall have no right, title, or interest in or to the
assessnents, except as provided in the fund' s agreenents with
t he corporati on.

7. Energency assessnents are not premum and are not

subject to premumor surplus lines tax, fees, or conm ssions;

however, the failure by an assessable insured to pay an

ener gency assessnent shall be treated as a failure to pay

prem um

(c) tb)y Revenue bond issuance through counties or
nmuni ci palities.--

1. If the board elects to enter into agreenents with
| ocal governnents for the issuance of revenue bonds for the
benefit of the fund, the board shall enter into such contracts
with one or nore |ocal governnents, including agreenents
providing for the pledge of revenues, as are necessary to
ef fect such issuance. The governi ng body of a county or
municipality is authorized to i ssue bonds as defined in s.
125.013 or s. 166.101 fromtime to tinme to fund an assi stance
program in conjunction with the Florida Hurricane Catastrophe
Fund, for the purposes set forth in this section or for the
pur pose of paying the costs of construction, reconstruction
repair, restoration, and other costs associated with damage to
properties of policyholders of covered policies due to the
occurrence of a hurricane by assuring that policyhol ders
located in this state are able to recover clains under
property insurance policies after a covered event.
2. In order to avoid needless and indiscrininate
proliferation, duplication, and fragnentati on of such
assi stance prograns, any |local governnent may provide for the
19
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payrment of fund rei nbursenents, regardl ess of whether or not
the | osses for which reinbursenent is nade occurred within or
outside of the territorial jurisdiction of the |ocal

gover nnment .

3. The state hereby covenants with hol ders of bonds
i ssued under this paragraph that the state will not repeal or
abrogate the power of the board to direct the Ofice of
I nsurance Regulation to levy the assessnments and to coll ect
the proceeds of the revenues pledged to the paynent of such
bonds as | ong as any such bonds renmi n outstandi ng unl ess
adequat e provi sion has been nmade for the paynent of such bonds
pursuant to the docunents authorizing the issuance of such
bonds.

4. There shall be no liability on the part of, and no
cause of action shall arise against any nenbers or enpl oyees
of the governing body of a |ocal governnent for any actions
taken by themin the performance of their duties under this
par agr aph.

(d)fe)y Florida Hurricane Catastrophe Fund Fi nance
Cor porati on. - -

1. In addition to the findings and declarations in
subsection (1), the Legislature also finds and declares that:

a. The public benefits corporation created under this
paragraph will provide a nechani sm necessary for the
cost-effective and efficient issuance of bonds. This nechanism
will elimnate unnecessary costs in the bond i ssuance process,
t hereby increasing the anbunts available to pay rei nbursenent
for losses to property sustained as a result of hurricane
danage.

b. The purpose of such bonds is to fund rei nbursenents
through the Florida Hurricane Catastrophe Fund to pay for the
20
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costs of construction, reconstruction, repair, restoration
and other costs associated with damage to properties of

pol i cyhol ders of covered policies due to the occurrence of a
hurri cane.

c. The efficacy of the financing nechanismwl| be
enhanced by the corporation's ownership of the assessnents, by
the insulation of the assessnents from possi bl e bankruptcy
proceedi ngs, and by covenants of the state with the
corporation's bondhol ders.

2.a. There is created a public benefits corporation,
which is an instrunentality of the state, to be known as the
Fl orida Hurricane Catastrophe Fund Fi nance Corporation

b. The corporation shall operate under a five-nenber
board of directors consisting of the Governor or a designee,
the Chief Financial Oficer or a designee, the Attorney
Ceneral or a designee, the director of the Division of Bond
Fi nance of the State Board of Administration, and the senior
enpl oyee of the State Board of Administration responsible for
operations of the Florida Hurricane Catastrophe Fund.

c. The corporation has all of the powers of
corporations under chapter 607 and under chapter 617, subject
only to the provisions of this subsection

d. The corporation nay issue bonds and engage in such
other financial transactions as are necessary to provide
sufficient funds to achieve the purposes of this section

e. The corporation nay invest in any of the
i nvestments aut horized under s. 215.47.

f. There shall be no liability on the part of, and no
cause of action shall arise against, any board nenbers or
enpl oyees of the corporation for any actions taken by themin
the performance of their duties under this paragraph
21
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3.a. In actions under chapter 75 to validate any bonds
i ssued by the corporation, the notice required by s. 75.06
shal |l be published only in Leon County and in two newspapers
of general circulation in the state, and the conplaint and
order of the court shall be served only on the State Attorney
of the Second Judicial GCrcuit.

b. The state hereby covenants with hol ders of bonds of
the corporation that the state will not repeal or abrogate the
power of the board to direct the Ofice of Insurance
Regul ation to levy the assessnents and to collect the proceeds
of the revenues pledged to the paynent of such bonds as | ong
as any such bonds renai n outstandi ng unl ess adequate provision
has been made for the paynent of such bonds pursuant to the
docunents aut horizing the issuance of such bonds.

4. The bonds of the corporation are not a debt of the
state or of any political subdivision, and neither the state
nor any political subdivision is |iable on such bonds. The
corporation does not have the power to pledge the credit, the
revenues, or the taxing power of the state or of any politica
subdi vi sion. The credit, revenues, or taxing power of the
state or of any political subdivision shall not be deened to
be pledged to the paynent of any bonds of the corporation

5.a. The property, revenues, and other assets of the
corporation; the transactions and operations of the
corporation and the incone fromsuch transactions and
operations; and all bonds issued under this paragraph and
i nterest on such bonds are exenpt fromtaxation by the state
and any political subdivision, including the intangibles tax
under chapter 199 and the inconme tax under chapter 220. This
exenption does not apply to any tax inposed by chapter 220 on
interest, incone, or profits on debt obligations owned by
22
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1| corporations other than the Florida Hurricane Catastrophe Fund
2 | Finance Corporation

3 b. Al bonds of the corporation shall be and

4] constitute legal investnents without limtation for all public
5| bodies of this state; for all banks, trust conpani es, savings
6 | banks, savings associations, savings and | oan associ ati ons,

7 | and investnent conpanies; for all adninistrators, executors,
8 | trustees, and other fiduciaries; for all insurance conpanies
9 | and associ ations and other persons carrying on an insurance
10 | business; and for all other persons who are now or nay

11 | hereafter be authorized to invest in bonds or other

12 | obligations of the state and shall be and constitute eligible
13 | securities to be deposited as collateral for the security of
14 | any state, county, nunicipal, or other public funds. This

15 | sub-subparagraph shall be considered as additional and

16 | suppl enental authority and shall not be limted wthout

17 | specific reference to this sub-subparagraph

18 6. The corporation and its corporate exi stence shal
19 | continue until term nated by |aw, however, no such | aw shal
20 | take effect as long as the corporation has bonds outstandi ng
21 | unl ess adequate provision has been nmade for the paynent of

22 | such bonds pursuant to the docunents authorizing the issuance
23 | of such bonds. Upon termnination of the existence of the

24 | corporation, all of its rights and properties in excess of its
25| obligations shall pass to and be vested in the state.

26 (e) td)y Protection of bondhol ders. --

27 1. As long as the corporation has any bonds

28 | outstandi ng, neither the fund nor the corporation shall have
29 | the authority to file a voluntary petition under chapter 9 of
30| the federal Bankruptcy Code or such correspondi ng chapter or
31| sections as nmay be in effect, fromtine to tine, and neither

23
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1| any public officer nor any organization, entity, or other

2 | person shall authorize the fund or the corporation to be or

3 | becone a debtor under chapter 9 of the federal Bankruptcy Code
4 | or such correspondi ng chapter or sections as may be in effect,
5|fromtinme to tine, during any such period.

6 2. The state hereby covenants with hol ders of bonds of
7| the corporation that the state will not |inmt or alter the

8 | denial of authority under this paragraph or the rights under

9| this section vested in the fund or the corporation to fulfil
10| the ternms of any agreenments nmade with such bondhol ders or in
11| any way inpair the rights and renedi es of such bondhol ders as
12 | long as any such bonds renmin outstandi ng unl ess adequate

13 | provision has been nmade for the paynent of such bonds pursuant
14 | to the docunents authorizing the issuance of such bonds.

15 3. Notwithstandi ng any other provision of |aw, any

16 | pl edge of or other security interest in revenue, noney,

17 | accounts, contract rights, general intangibles, or other

18 | personal property made or created by the fund or the

19 | corporation shall be valid, binding, and perfected fromthe
20| tinme such pledge is nade or other security interest attaches
21 | without any physical delivery of the collateral or further act
22| and the lien of any such pledge or other security interest

23| shall be valid, binding, and perfected against all parties

24 | having clainms of any kind in tort, contract, or otherw se

25| against the fund or the corporation irrespective of whether or
26 | not such parties have notice of such clains. No instrunent by
27 | whi ch such a pledge or security interest is created nor any
28 | financing statenment need be recorded or filed.

29 (7) ADDI TI ONAL PONERS AND DUTI ES. - -

30 (a) The board nmay procure reinsurance fromreinsurers
31| acceptable to the Ofice of |nsurance Regul ati on approved

24
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wrder—s—624-—616 for the purpose of maxinizing the capacity of
t he fund.

(b) In addition to borrow ng under subsection (6), the
board nay al so borrow from or enter into other financing
arrangenents with, any nmarket sources at prevailing interest
rates.

(c) Each fiscal year, the Legislature shal
appropriate fromthe investnent inconme of the Florida
Hurri cane Catastrophe Fund an anobunt no less than $10 million
and no nore than 35 percent of the investnent incone based
upon the nost recent fiscal year-end audited financial

st at enent s fromthe—prtor—fiseat—year for the purpose of

providing funding for |ocal governnments, state agenci es,

public and private educational institutions, and nonprofit
organi zations to support prograns intended to inprove
hurricane preparedness, reduce potential |osses in the event
of a hurricane, provide research into nmeans to reduce such

| osses, educate or informthe public as to neans to reduce
hurricane | osses, assist the public in determ ning the
appropri ateness of particular upgrades to structures or in the
financing of such upgrades, or protect local infrastructure
frompotential danmage froma hurricane. Mneys shall first be
avail able for appropriation under this paragraph in fisca

year 1997-1998. Moneys in excess of the $10 nmillion specified
in this paragraph shall not be available for appropriation
under this paragraph if the State Board of Administration
finds that an appropriation of investnent incone fromthe fund
woul d j eopardi ze the actuarial soundness of the fund.

(d) The board may allow insurers to conply with
reporting requirenents and reporting format requirenments by
using alternative nethods of reporting if the proper

25
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1| administration of the fund is not thereby inpaired and if the

2| alternative nmethods produce data which is consistent with the

3 | purposes of this section.

4 (e) In order to assure the equitable operation of the

5] fund, the board may i npose a reasonable fee on an insurer to

6 | recover costs involved in reprocessing inaccurate, inconplete,

7] or untinely exposure data submitted by the insurer

8

9

10

11

12

13

14

15

16

17

18

19 Section 2. This act shall take effect July 1, 2004.

20
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22 SENATE SUMVARY

23 Revi ses a variety of provisions relating to the Florida
Hurri cane Catastrophe Fund. Redefines téerns and defines

24 the term"corporation.” Provides for interest on
delinquent remttances. |Increases the maxi mum payabl e

25 under rei nbursenent contracts. Requires certain ~
information to be given insurers. Revises proceedi ngs

26 relating to ener%ency assessnents, includi ng anounts
assessed and nethod of collection. (See bill for

27 details.)

28

29

30

31
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