ENROLLED

2004 Legi sl ature SB 2574, 2nd Engrossed
1
2 An act relating to conmercial relations;
3 creating part |1l of ch. 668, F.S., relating to
4 unsolicited comercial electronic mail
5 providing a short title; providing |legislative
6 intent; providing definitions relating to
7 unsolicited comercial electronic mail
8 prohibiting a person frominitiating or
9 assisting in the initiation of unsolicited
10 conmercial electronic mail under certain
11 ci rcunst ances; providing that a provider of
12 Internet access service is not required to
13 undertake certain actions with regard to
14 el ectronic mail; providing that acts that are
15 ot herwi se unl awful are not rendered | awful;
16 authorizing the Departnent of Legal Affairs to
17 enforce the act; authorizing the departnment and
18 persons receiving or retransmtting unsolicited
19 el ectronic nmail to bring an action agai nst
20 persons transmitting that mail; providing for
21 declaratory and injunctive relief, conpensatory
22 damages, and attorney's fees; declaring that
23 persons outside this state are subject to the
24 jurisdiction of this state's courts under
25 speci fied circunstances; providing a
26 statute-of-limtations period; providing that a
27 violation of the act is an unfair and deceptive
28 trade practice; providing for severability;
29 provi ding an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Part IIl of chapter 668, Florida Statutes,
consi sting of sections 668.60, 668.601, 668.602, 668.603,
668. 604, 668. 605, 668.606, and 668.6075, is created to read:

668.60 Short title; application.--This part may be

known by the popul ar nane of the "El ectronic Mi

Communi cations Act." Except as otherw se provided, this part

applies to unsolicited conmercial electronic mail.

668.601 Legislative intent.--This part is intended to

pronpte the integrity of electronic commerce and shall be

construed liberally in order to protect the public and

leqgiti mate businesses from deceptive and unsolicited

commercial _electronic mail.

668.602 Definitions.--As used in this part, the term

(1) "Affirmative consent" neans that the recipient of

el ectronic mail expressly consented to receive the nessage

either in response to a clear and conspi cuous request for the

recipient's consent or at the recipient's own initiative. A

recipient is deened to have given affirnmative consent if the

electronic mail nessage is froma person other than the person

to whomthe recipient directly comrunicated consent if clear

and conspi cuous notice was given to the recipient that the

recipient's electronic nnil address could be transferred to

anot her _person for the purpose of that person initiating the

transm ssion of a commercial electronic nmail nessage to the

recipient.
(2) "Assist in the transni ssion" nmeans to provide

substantial assistance or support that enables a person to

formulate, conpose, send, originate, initiate, or transmt a

comercial electronic nmail nessage when the person providing

the assistance knows or has reason to know that the initiator

of the commercial electronic nmail nessage i s engaged in _or
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intends to engage in a practice that violates this chapter

"Assist in the transm ssion" does not include:

(a) Actions that constitute routine conveyance of such

nessage; or

(b) Activities of any entity related to the desian,

manuf acture, or distribution of any technology. product, or

conmponent that has a commercially significant use other than

to violate or circunvent this part.

(3) "Commercial electronic mail nessage” neans an

electronic mail nessage sent to pronote the sale or | ease of,

or _investnent in, property, goods, or services related to any

trade or commerce. This includes any electronic nmnil nessage

that may interfere with any trade or commerce, including

nessages that contain conputer viruses.

(4) "Conputer virus" neans a conputer programthat is

designed to replicate itself or affect another programor file

in the conputer by attaching a copy of the program or other

set _of instructions to one or nore conputer programs or files

wi t hout the consent of the owner or lawful user. The term

includes, but is not limted to, prograns that are designed to

contami nate other conputer programs; conprom se conputer

security:; consuner conputer resources; nodify, destroy,

record, or transmt data; or disrupt the nornmal operation of

the conputer, conputer system or conputer network. The term

also includes, but is not linmted to, prograns that are

designed to use a conputer w thout the know edge and consent

of the owner or authorized user and to send | arge guantities

of data to a targeted conputer network w thout the consent of

the network for the purpose of degrading the targeted

conputer's or network's perfornmance or for the purpose of
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denyi ng access through the network to the targeted conputer or

net wor k.
(5) "Departnent" neans the Departnent of Lega

Affairs.

(6) "Electronic muil address" neans a destination,

commpnly expressed as a string of characters, to which

electronic mail may be sent or delivered.

(7) "Electronic mail nessage" neans an electronic

nessage or _conputer file that is transmtted between two or

nore tel econmmuni cati ons devi ces; conputers; conputer networks,

regardl ess of whether the network is a local, regional, or

al obal network; or electronic devices capable of receiving

el ectroni c_nessages., regardl ess of whether the nessage is

converted to hardcopy fornmat after receipt, viewed upon

transmi ssion, or stored for later retrieval.

(8) "lnitiate the transn ssion" neans the action taken

by the original sender with respect to a commercial electronic

mai | __nessage.

(9) "lInteractive conmputer service" neans_any

information service, system or access software provider that

provi des or enabl es conputer access by nmultiple users to a

conputer _server, including specifically, but not linmted to, a

service or _systemthat provides access to the Internet and the

systens operated or services offered by libraries or

educational institutions.

(10) "Internet donmmin nane" neans a gl obally unique,

hi erarchical reference to an Internet host or service, which

is assigned through centralized | nternet nam ng authorities

and which is conprised of a series of character strings

separated by periods, with the right-npst string specifying

the top of the hierarchy.
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(11) "Person" nmeans_any individual, group of

individuals, firm association, corporation, partnership,

joint venture, sole proprietorship, or any other business

entity.
(12) "Routine conveyance" neans the transni ssion,

routing, relaying, handling, or storing, through an autonmtic

techni cal process, of an electronic nmuil nessage for which

anot her person has identified the recipients or provided the

reci pient addresses. This does not include any routine

conveyance which is deliberately intended to assist persons in

violating this part.

(13) "Trade or commerce" neans the adverti sing,

soliciting, providing, offering, or distributing, whether by

sale, rental, or otherw se, of any goods or service, or_any

property, whether tangible or intangible, or any other

article, commodity, or thing of value, wherever situated.

(14) "Unsolicited commercial electronic nmail nessage"

neans _any commercial electronic mail nessage that is not a

transactional or relationship nessage and is sent to a

recipient without the recipient's affirnative or inplied

consent.

668. 603 Prohibited activity.--A person nay not:

(1) 1Initiate or assist in the transni ssion of an

unsolicited commercial electronic nail nessage from a conputer

located in this state or to an electronic mail address that is

held by a resident of this state which:

(a) Uses a third party's Internet domain nanme w t hout

perm ssion of the third party:

(b) Contains falsified or mssing routing informtion

or otherwi se nmisrepresents, falsifies, or obscures any

information in identifying the point of origin or the
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transm ssion path of the unsolicited commercial electronic

mai | _nessage;

(c) Contains false or misleading information in the

subject line; or

(d) Contains false or deceptive information in the

body of the nessage which is designed and i ntended to cause

danmarge to the receiving device of an addressee or of another

recipient of the nessage. However, this section does not apply

to electronic mail nessages resulting fromor created by a

conputer virus which are sent or retransnmtted froma conputer

or_other electronic device wi thout the sender's know edge or

consent.

(2) Distribute software or _any other system desi gned

to falsify missing routing information identifying the point

of origin or the transm ssion path of the commercia

el ectronic mail nessage.

668. 604 Bl ocking of commercial electronic mail by

interactive conputer service.--This part does not:

(1) Require a provider of Internet access service to

block, transnmit, route, relay, handle, or store certain types

of electronic nail nessages;

(2) Prevent or limt, in any way, a provider of

I nternet access service from adopting a policy regarding

commercial or other electronic mail, including a policy of

declining to transmt certain types of electronic mnmil

nessages, or fromenforcing such policy through technica

neans, through contract, or pursuant to any renedy avail able

under _any other provision of |aw_or

(3) Render lawful any policy or action that is

unl awf ul _under any other provision of |aw

6

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2004 Legi sl ature SB 2574, 2nd Engrossed

668. 605 Confidentiality of intelligence or

investigation information.--This part does not contravene the

provisions of s. 501.2065, which provides for nmaintaining the

confidential status of certain infornmation.

668. 606 Renedies. - -

(1) The departnment nmay bring an action for danmges or

for declaratory or injunctive relief or may inpose a ciVvi

penalty as provided in s. 668.6075. A cause of action, wthout

regard to any other renedy or relief to which a person is

entitled, including the right to seek declaratory and

injunctive relief against a person who initiates or assists in

the transnmi ssion of a commercial electronic mail nessage that

violates, has violated, or is otherwise likely to violate s.

668. 603, is also available to an interactive conputer service,

t el ephone conpany, or cabl e provider that handles or

retransnmits the commercial electronic nmanil nessage.

(2) This part does not create a cause of action

agai nst _an interactive conputer service, telephone conpany, or

cabl e provider whose equipnment is used to transport, handl e,

or retransmit a commercial electronic mail nessage that

violates s. 668.603.

(3) A prevailing plaintiff in an action filed under

this part is entitled to:

(a)  An injunction to enjoin future violations of s.

668. 603.

(b) Conpensatory damages equal to any actual damage

proven by the plaintiff to have resulted fromthe initiation

of the unsolicited commercial electronic nnil nessage or

i qui dat ed damages of $500 for each unsolicited commercia

el ectronic mail nessage that violates s. 668.603.
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(c) The plaintiff's attorney's fees and other

litigation costs reasonably incurred in connection with the

action.

(4) Any person outside this state who initiates or

assists in the transmi ssion of a commercial el ectronic mmil

nessage received in this state which violates s. 668. 603 and

who knows, or should have known, that the conmercia

electronic mail nessage will be received in this state subnmts

to the jurisdiction of this state for purposes of this part.

(5) An action under this section nust be comenced

within 4 years following the date of any activity prohibited
by s. 668.603.

668.6075 Violations of s. 668.603.--

(1) A violation of s. 668.603 shall be deened an

unfair and deceptive trade practice within the nmeani ng of part

|| of chapter 501. In addition to any renedies or penalties

set forth in that part, a violator shall be subject to the

penalties and renedies provided for in this part.

(2) The renedies of this part are in addition to

renedi es otherwi se available for the sane conduct under

federal or state | aw

Section 2. |f any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

this act which can be given effect without the invalid

provi sion or application, and to this end the provisions of

this act are severable.

Section 3. This act shall take effect July 1, 2004.
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