Florida Senate - 2004 SB 2582

By Senator Atwater

25-1661- 04 See HB
1 A bill to be entitled
2 An act relating to pollution control; anending
3 s. 403.121, F.S.; revising judicial and
4 adnmi ni strative remedi es for violations of ch
5 403, F.S.; requiring the Departnment of
6 Envi ronnental Protection to inpose
7 adm ni strative penalties for certain additiona
8 practices, failures to conply with certain
9 requi renments, or violations; providing
10 limtations and exceptions; providing an
11 ef fective date.
12
13| Be It Enacted by the Legislature of the State of Florida:
14
15 Section 1. Section 403.121, Florida Statutes, is
16 | anended to read:
17 403. 121 Enforcenent; procedure; renedies.--The
18 | departnent shall have the follow ng judicial and
19 | administrative remedies available to it for violations of this
20 | chapter, as specified in s. 403.161(1).
21 (1) Judicial renedies:
22 (a) The departnent may institute a civil action in a
23| court of conpetent jurisdiction to establish liability and to
24 | recover dammges for any injury to the air, waters, or
25 | property, including aninmal, plant, and aquatic life, of the
26 | state caused by any violation.
27 (b) The departnent may institute a civil action in a
28 | court of conpetent jurisdiction to inpose and to recover a
29 | civil penalty for each violation in an amount of not nore than
30 | $10, 000 per offense. However, the court may receive evidence
31
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in mtigation. Each day during any portion of which such
vi ol ation occurs constitutes a separate offense.

(c) Except as provided in paragraph (2)(c), it shal
not be a defense to, or ground for disnissal of, these
judicial renedies for damages and civil penalties that the
departnment has failed to exhaust its adninistrative renedies,
has failed to serve a notice of violation, or has failed to
hold an adninistrative hearing prior to the institution of a
civil action.

(2) Administrative renedies:

(a) The departnent may institute an adm nistrative
proceeding to establish liability and to recover damages for
any injury to the air, waters, or property, including aninmal
plant, or aquatic life, of the state caused by any viol ation.
The departnent may order that the violator pay a specified sum
as damages to the state. Judgnent for the anpbunt of dammges
determ ned by the departnent nmay be entered in any court
having jurisdiction thereof and may be enforced as any ot her
j udgnent .

(b) If the departnent has reason to believe a
violation has occurred, it may institute an adm nistrative
proceeding to order the prevention, abatenent, or control of
the conditions creating the violation or other appropriate
corrective action. Except for violations involving hazardous
wast es, asbestos, air-operation permts, s. 403.08725 or rules

adopt ed t hereunder, or underground injection, the departnent

shal | proceed adninistratively in all cases in which the
departnment seeks administrative penalties that do not exceed
$10, 000 per assessnent as calculated in accordance with
subsections (3), (4), (5), (6), and (7). Pursuant to 42 U S.C
s. 300g-2, the administrative penalty assessed pursuant to

2
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subsection (3), subsection (4), or subsection (5) against a

public water system serving a popul ation of nore than 10, 000

shall not be less than $1, 000 per day per violation. The

departnent shall not inpose administrative penalties in excess
of $10,000 in a notice of violation. The departnent shall not
have nore than one notice of violation seeking adm nistrative
penal ti es pendi ng agai nst the sane party at the sanme tine
unl ess the violations occurred at a different site or the
vi ol ations were discovered by the departnent subsequent to the
filing of a previous notice of violation

(c) An adnministrative proceeding shall be instituted
by the departnent's serving of a witten notice of violation
upon the alleged violator by certified mail. |f the departnent
is unable to effect service by certified mail, the notice of
violation may be hand delivered or personally served in
accordance with chapter 48. The notice shall specify the
provision of the law, rule, regulation, permt, certification
or order of the departnent alleged to be violated and the
facts alleged to constitute a violation thereof. An order for
corrective action, penalty assessnent, or damages nmay be
included with the notice. Wien the departnent is seeking to
i npose an adnministrative penalty for any violation by issuing
a notice of violation, any corrective action needed to correct
the violation or danages caused by the violation nust be
pursued in the notice of violation or they are wai ved.
However, no order shall becone effective until after service
and an admi nistrative hearing, if requested within 20 days
after service. Failure to request an administrative hearing
within this tinme period shall constitute a waiver thereof,
unl ess the respondent files a witten notice with the
departnment within this tinme period opting out of the

3
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1| administrative process initiated by the departnment to inpose
2| adm nistrative penalties. Any respondent choosing to opt out
3] of the adm nistrative process initiated by the departnent in
4| an action that seeks the inposition of adm nistrative

5] penalties nmust file a witten notice with the departnent

6 | within 20 days after service of the notice of violation opting
7 | out of the administrative process. A respondent's decision to
8 | opt out of the adninistrative process does not preclude the

9| departnent frominitiating a state court action seeking

10| injunctive relief, damages, and the judicial inposition of

11| civil penalties.

12 (d) If a persontinely files a petition challenging a
13| notice of violation, that person will thereafter be referred
14 ) to as the respondent. The hearing requested by the respondent
15| shall be held within 180 days after the departnent has

16 | referred the initial petition to the Division of

17 | Adninistrative Hearings unless the parties agree to a |ater
18 | date. The departnent has the burden of proving with the

19 | preponderance of the evidence that the respondent is

20 | responsible for the violation. No administrative penalties

21 | shoul d be inposed unl ess the departnent satisfies that burden
22 | Following the close of the hearing, the administrative | aw
23| judge shall issue a final order on all matters, including the
24 | inposition of an administrative penalty. Wen the departnent
25| seeks to enforce that portion of a final order inposing

26 | administrative penalties pursuant to s. 120.69, the respondent
27 | shall not assert as a defense the inappropriateness of the

28 | adnministrative renedy. The departnent retains its final-order
29 | authority in all administrative actions that do not request
30| the inposition of adm nistrative penalties.

31
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(e) After filing a petition requesting a form
hearing in response to a notice of violation in which the
departnent inposes an adninistrative penalty, a respondent may
request that a private nedi ator be appointed to nediate the
di spute by contacting the Florida Conflict Resol ution
Consortiumwi thin 10 days after receipt of the initial order
fromthe adm nistrative | aw judge. The Florida Conflict
Resol uti on Consortiumshall pay all of the costs of the
nedi ator and for up to 8 hours of the nediator's tinme per case
at $150 per hour. Upon notice fromthe respondent, the Florida
Conflict Resolution Consortiumshall provide to the respondent
a panel of possible nediators fromthe area in which the
hearing on the petition would be heard. The respondent shal
select the nediator and notify the Florida Conflict Resolution
Consortium of the selection within 15 days of receipt of the
proposed panel of nediators. The Florida Conflict Resol ution
Consortiumshall provide all of the adm nistrative support for
the nedi ation process. The nedi ation nust be conpleted at
| east 15 days before the final hearing date set by the
adm ni strative | aw j udge.

(f) In any administrative proceedi ng brought by the
departnent, the prevailing party shall recover all costs as
provided in ss. 57.041 and 57.071. The costs nust be included
in the final order. The respondent is the prevailing party
when an order is entered awarding no penalties to the
departnment and such order has not been reversed on appeal or
the tinme for seeking judicial review has expired. The
respondent shall be entitled to an award of attorney's fees if
the administrative |law judge determ nes that the notice of
violation issued by the departnent seeking the inposition of
adm nistrative penalties was not substantially justified as
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defined in s. 57.111(3)(e). No award of attorney's fees as
provi ded by this subsection shall exceed $15, 000.

(g) Nothing herein shall be construed as preventing
any other legal or administrative action in accordance with
law. Nothing in this subsection shall linit the departnent's
authority provided in ss. 403.121, 403.131, and 403.141, to
judicially pursue injunctive relief. \Wen the departnent
exercises its authority to judicially pursue injunctive
relief, penalties in any amount up to the statutory naxi num
sought by the departnent nust be pursued as part of the state
court action and not by initiating a separate administrative
proceedi ng. The departnent retains the authority to judicially
pursue penalties in excess of $10,000 for violations not
specifically included in the adm nistrative penalty schedul e,
or for multiple or nultiday violations alleged to exceed a
total of $10,000. The departnment al so retains the authority
provided in ss. 403.121, 403.131, and 403.141, to judicially
pursue injunctive relief and danages, if a notice of violation
seeking the inposition of adm nistrative penalties has not
been i ssued. The departnent has the authority to enter into a
settlenment, either before or after initiating a notice of
violation, and the settlenent may include a penalty anpunt
different fromthe administrative penalty schedule. Any case
filed in state court because it is alleged to exceed a total
of $10,000 in penalties my be settled in the court action for
| ess than $10, 000.

(h) Chapter 120 shall apply to any administrative
action taken by the departnent or any del egated program
pursui ng admi nistrative penalties in accordance with this
secti on.

6

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2004 SB 2582
25-1661-04 See HB

(3) Except for violations involving hazardous wast es,
ashbestos, air-operation pernits, s. 403.08725 or rul es adopted

t her eunder, or underground injection, administrative penalties
nmust be cal cul ated according to the foll owi ng schedul e:

(a) For a drinking water contanination violation, the
departnment shall assess a penalty of $2,000 for a Maxi num
Cont ai nnent Level (MCL) violation; plus $1,000 if the
violation is for a prinmary inorganic, organic, or radiol ogica
Maxi mum Cont ani nant Level or it is a fecal coliformbacteria
violation; plus $1,000 if the violation occurs at a community
wat er system and plus $1,000 if any Mxi mum Cont ani nant Level
i s exceeded by nore than 100 percent. For failure to obtain a
clearance letter prior to placing a drinking water systeminto
servi ce when the system would not have been eligible for
cl earance, the departnent shall assess a penalty of $3, 000.
For failure to conduct required nonitoring for each

contam nant group, or for failure to nmamintain chlorine

residual, the departnent shall assess a penalty of $2,000. For

failure to obtain a clearance letter prior to placing a

drinking water systeminto service when the system woul d have

been eligible for clearance, the departnent shall assess a

penalty of $1,000. For failure to tinely submt a consuner

confidence report to the departnent, the departnent shal

assess a penalty of $1, 000.
(b) For failure to obtain a reguit+red wastewater pernit
or—ether—than a pernit to construct a donestic wastewater

collection and transni ssion system for placing a donestic

wast ewat er collection and transm ssion systeminto service

prior to subnmitting proper notification to the departnment, or

for failure to obtain a wastewater permt revision required to

construct or nodify a wastewater facility reguredfor—surface
7

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

o ga Senate - 2004 SB 2582

Flori
25-1661-04 See HB

water—di-seharge, the departnent shall assess a penalty of

$1,000. For failure to obtain a required wastewater pernit or

a permt for surface water discharge, the departnent shal

assess a penalty of $2,000. For exceedance of an effl uent,

groundwater, or other |linit established by a wastewater permt

or order for a discharge or activity, unless otherw se

stipulated by the order, the departnent shall assess a penalty

of $2,000 for direct discharges or effluent-linitation

exceedances that resulted in a violation of the quality of

groundwat er or surface water of the state and the Public

Access Reuse Systens, and a penalty of $1,000 for indirect

di scharge into waters of the state and for any other | and

application or disposal. For an unpernitted or unauthorized

wast ewat er di scharge into waters of the state, the departnent

shall assess a penalty of $2,000. For an unpernitted or

unaut hori zed wast ewat er di scharge that does not neet

appl i cabl e groundwater or surface water quality criteria, the
departnment shall assess a penalty of $5, 000. Fer—a—derestiec—o+

(c) For a dredge and fill or stormmater violation, the
department shall assess a penalty of $1,000 for unpernitted or
unaut hori zed dredging or filling or unauthorized construction
of a stormnat er nanagenent system agai nst the person or
persons responsible for the illegal dredging or filling, or

8
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unaut hori zed construction of a stormmater managenent system
plus $2,000 if the dredging or filling occurs in an aquatic
preserve, Qutstanding Florida Water, conservation easenent, or
Class | or Cass Il surface water, plus $1,000 if the area
dredged or filled is greater than one-quarter acre but |ess
than or equal to one-half acre, and plus $1,000 if the area
dredged or filled is greater than one-half acre but |ess than
or equal to one acre. The adnministrative penalty schedul e
shall not apply to a dredge and fill violation if the area
dredged or filled exceeds one acre. The departnent retains the
authority to seek the judicial inposition of civil penalties
for all dredge and fill violations involving nore than one
acre. The departnent shall assess a penalty of $3,000 for the
failure to conplete required mtigation, failure to record a
requi red conservation easenent, or for a water quality
violation resulting fromdredging or filling activities,
stormiat er construction activities or failure of a stornmwater
treatnent facility. For stormmater nanagenent systens serving
|l ess than 5 acres, the departnent shall assess a penalty of
$2,000 for the failure to properly or tinely construct a
st ormnat er managenment system In addition to the penalties
authorized in this subsection, the departnent shall assess a
penal ty of $5,000 per violation against the contractor or
agent of the owner or tenant that conducts unpernitted or
unaut hori zed dredging or filling. For purposes of this
par agraph, the preparation or signing of a pernit application
by a person currently licensed under chapter 471 to practice
as a professional engineer shall not nmake that person an agent
of the owner or tenant.

(d) For mangrove trinmmng or alteration violations,
t he departnent shall assess a penalty of $5,000 per violation

9
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agai nst the contractor or agent of the owner or tenant that
conducts mangrove triming or alteration without a pernmt as
required by s. 403.9328. For purposes of this paragraph, the
preparation or signing of a pernmt application by a person
currently licensed under chapter 471 to practice as a

pr of essi onal engi neer shall not nmake that person an agent of

t he owner or tenant.

(e) For solid waste violations, the departnent shal
assess a penalty of $2,000 for the unpernitted or unauthorized
di sposal or storage of solid waste; plus $1,000 if the solid
waste is Class | or Cass IlIl (excluding yard trash) or if the
solid waste is construction and denolition debris in excess of
20 cubic yards, plus $1,000 if the waste is disposed of or
stored in any natural or artificial body of water or within
500 feet of a potable water well, plus $1,000 if the waste
contains PCB at a concentration of 50 parts per nmillion or
greater; untreated bionedical waste; friable asbestos greater
than 1 cubic neter which is not wetted, bagged, and covered;
used oil greater than 25 gallons; or 10 or nore lead acid
batteries. The departnent shall assess a penalty of $3,000 for
failure to properly maintain |eachate control; unauthorized
burning; failure to have a trained spotter on duty at the
wor ki ng face when accepting waste; failure to provide access
control for three consecutive inspections. The departnent
shall assess a penalty of $2,000 for failure to construct or
mai ntain a required stormiater nanagenent system

(f) For an air enmission violation other than a

violation involving an air-operation pernmt or s. 403.08725 or

rul es adopted thereunder, the departnent shall assess a
penalty of $1,000 for an unpermitted er—unautherized air

em ssion or an atr—entsstoermpermt exceedance of an all owabl e
10
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em ssion, other than a visible em ssion violation, ptus—5$1-666
e oy o I . . ¥ Fot-ati-on—pl Us

$3,000 if the em ssion was froma najor source and the source

was major for the pollutant in violation; plus $1,000 if the
em ssion was nore than 150 percent of the allowable |evel. For
a visible emission violation, the departnment shall assess a

penalty of $500. For failure to tinely apply for a renewal of

a permt, the departnent shall assess a penalty of $1,000. For

failure to subnit an annual statenent of conpliance or failure

to identify a violation in such statenent, the departnent

shall assess a penalty of $1,000. For a violation of a

physical or operational limt on capacity of an em ssion unit

or facility to enit a pollutant, the departnent shall assess a
penalty of $4,000.
(g) For storage tank system and petrol eum

contam nation violations, the departnent shall assess a
penalty of $5,000 for failure to enpty a damaged storage
system as necessary to ensure that a rel ease does not occur
until repairs to the storage systemare conpl eted; when a
rel ease has occurred fromthat storage tank system for
failure to tinely recover free product; or for failure to
conduct renediation or nonitoring activities until a
no-further-action or site-rehabilitation conpletion order has
been i ssued. The departnent shall assess a penalty of $3,000
for failure to tinely upgrade a storage tank system The
departnment shall assess a penalty of $2,000 for failure to
conduct or maintain required rel ease detection; failure to
timely investigate a suspected release froma storage system
depositing notor fuel into an unregistered storage tank
system failure to tinely assess or renedi ate petrol eum
contam nation; or failure to properly install a storage tank
11
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system The departnent shall assess a penalty of $1,000 for
failure to properly operate, maintain, or close a storage tank
system

(h) For an aquatic plant managenent violation, the

departnent shall assess a penalty of $5,000 against a

contractor or agent of the riparian owner or tenant that

conducts unpernitted or unauthorized aquatic plant nanagenent

activities. The departnent shall assess a penalty of $3,000

for unpernmitted or unauthorized possession of a prohibited

aquatic plant. The departnent shall assess a penalty of $2, 000

for the unpermitted or unauthorized collection of aquatic

pl ants. The departnent shall assess a penalty of $1,000 for

failure to tinely conplete revegetation required as a

condition of a pernit. The departnent shall assess a penalty

of $1,000 for unpernitted or unauthorized aquatic plant

managenent activities; plus $1,000 if the violation occurs in

an aquatic preserve or an Qutstanding Florida Water; plus

$1,000 if the area where aquatic plants are damaged or

destroyed, in excess of any pernitted area or authorized

exenptions, is greater than one-quarter but |ess than one-half

acre; and plus $1,000 if the area where aquatic plants are

damaged or destroyed, in excess of any permitted area or

aut hori zed exenptions, is greater than one-half acre but |ess

than or equal to one acre. The adninistrative penalty schedul e

shall not apply to an aquatic plant managenent violation if

the area where aquatic plants are danaged or destroyed, in

excess of any pernmitted area or authorized exenptions, exceeds

one acre. The departnent retains the authority to seek

judicial inposition of civil penalties for all aquatic plant

managenent violations if the area where aquatic plants are

12
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1| damaged or destroyed, in excess of any pernmitted area or

2 | authorized exenptions, exceeds one acre.

3 (i) For waste cleanup violations, the departnent shal

4| assess a penalty of $500 per day for failure to tinely subnit
5] any plans, reports, or other information required by a

6 | departnment consent order or final order

7 (j) For a National Pollutant Discharge and Elimnation
8 | System (NPDES) stormmater violation, the departnent shal

9| assess a penalty of $4,000 for failure to obtain a required
10 | NPDES St ormnat er Muni ci pal Separate Storm Sewer System pernit.
11| The departnent shall assess a penalty of $3,000 for failure to
12 | obtain a required NPDES Stormwvater Multi-Sector Generic Pernmit
13 ] or a required NPDES Stormnater Generic Pernit for |arge

14 | construction activity, as defined in rule 62-621.300(4)(a),

15| Florida Adm nistrative Code. The departnent shall assess a

16 | penalty of $2,000 for large construction activities or

17 | industrial facilities that discharge stormmater into an

18 | aquatic preserve, an Qutstanding Florida Water, or a O ass |
19 | surface water or that discharge a listed pollutant into a
20| verified state inpaired water body. The departnent shal
21 | assess a penalty of $1,500 for failure to obtain a required
22 | NPDES Stormmvater Ceneric Pernit for a small construction
23| activity, as defined in rule 62-621.300(4)(a), Florida
24 | Adnmini strative Code. The departnent shall assess a penalty of
25 |$1, 000 for any NPDES stormmvater regul ated site that does not
26 | have a conplete and accurate Stormnater Poll ution Prevention
27 | Pl an and has not conducted required weekly or pernit-specified
28 | rainfall event inspections or for snall construction
29 | activities that discharge stormmater into an aquatic preserve,
30| an Qutstanding Florida Water, or a Class Il surface water or
31
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that discharge a listed pollutant to a verified state inpaired

wat er body.
(4) In an administrative proceeding, in addition to
the program specific penalties that nay be assessed under

subsection (3), the departnent shall assess admi nistrative
penal ties according to the followi ng schedule for those
vi ol ations not otherw se addressed in subsections (2) and (3):

(a) For failure to satisfy financial responsibility
requirenents or for violation of s. 377.371(1), $5, 000.

(b) For failure to install, maintain, or use a
required pollution control system or device, $4,000.

(c) For failure to obtain a required permt before
construction or nodification, $3,000.

(d) For failure to conduct required nonitoring or
testing; failure to conduct required rel ease detection; or
failure to construct in conpliance with a pernit, $2,000.

(e) For failure to maintain required staff to respond
to energencies; failure to conduct required training; failure
to prepare, nmmintain, or update required contingency plans;
failure to adequately respond to energencies to bring an
energency situation under control; or failure to subnit
required notification to the departnent, $1, 000.

(f) Except as provided in subsection (2) with respect

to public water systens serving a popul ation of nore than

10,000, for failure to prepare, subnmit, maintain, or use
required reports or other required docunentation, $500.
(5) Except as provided in subsection (2) with respect

to public water systens serving a popul ation of nore than

10,000, for failure to conply with any ot her departnental
regul atory statute or rule requirement not otherw se

14
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identified in this section, the departnent may assess a
penal ty of $500.

(6) For each additional day during which a violation
occurs, the adm nistrative penalties in subsection (3),
subsection (4), and subsection (5) nmay be assessed per day per
vi ol ati on.

(7) The history of nonconpliance of the violator for
any previous violation resulting in an executed consent order
but not including a consent order entered into without a
finding of violation, or resulting in a final order or
judgnent after the effective date of this law involving the
i nposition of $2,000 or nore in penalties shall be taken into
consideration in the foll owi ng manner

(a) One previous such violation within 5 years prior
tothe filing of the notice of violation will result in a
25-percent per day increase in the schedul ed adm nistrative
penal ty.

(b) Two previous such violations within 5 years prior
tothe filing of the notice of violation will result in a
50- percent per day increase in the schedul ed adm nistrative
penal ty.

(c) Three or nore previous such violations within 5
years prior to the filing of the notice of violation wll
result in a 100-percent per day increase in the schedul ed
adm ni strative penalty.

(8) The direct econom c benefit gained by the violator
fromthe violation, where considerati on of econonmi c benefit is
provided by Florida |law or required by federal |aw as part of
a federally del egated or approved program shall be added to
the schedul ed adninistrative penalty. The total administrative

15
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penalty, including any economic benefit added to the schedul ed
admi ni strative penalty, shall not exceed $10, 000.

(9) The administrative penalties assessed for any
particular violation shall not exceed $5,000 agai nst any one
violator, unless the violator has a history of nonconpliance,

t he econonic benefit of the violation as described in
subsection (8) exceeds $5,000, or there are nultiday

viol ations. The total administrative penalties shall not
exceed $10, 000 per assessnent for all violations attributable
to a specific person in the notice of violation

(10) The adnministrative | aw judge nay receive evidence
in mtigation. The penalties identified in subsection (3),
subsection (4), and subsection (5) may be reduced up to 50
percent by the adnministrative |law judge for mitigating
ci rcunstances, including good faith efforts to conply prior to
or after discovery of the violations by the departnent. Upon
an affirmative finding that the violation was caused by
ci rcunst ances beyond the reasonabl e control of the respondent
and coul d not have been prevented by respondent's due
diligence, the admnistrative | aw judge may further reduce the
penal ty.

(11) Penalties collected pursuant to this section
shal | be deposited in the Ecosystem Managenent and Restoration
Trust Fund or other trust fund designated by statute and shal
be used to fund the restoration of ecosystens, or polluted
areas of the state, as defined by the departnent, to their
condi tion before pollution occurred. The Florida Conflict
Resol uti on Consortium may use a portion of the fund to
admi ni ster the nediation process provided in paragraph (2)(e)
and to contract with private nediators for adnmnistrative
penal ty cases.
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(12) The purpose of the adm nistrative penalty
schedul e and process is to provide a nore predictable and
ef ficient manner for individuals and busi nesses to resolve
relatively mnor environnental disputes. Subsection (3),
subsection (4), subsection (5), subsection (6), or subsection
(7) shall not be construed as limting a state court in the
assessnent of danmges. The adnministrative penalty schedul e
does not apply to the judicial inposition of civil penalties
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in state court as provided in this section.
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