Florida Senate - 2004 SB 2686

By Senator Lawson

6-1571- 04

1 A bill to be entitled

2 An act relating to firewrks; anending s.

3 791.001, F.S.; specifying persons and entities
4 responsi ble for enforcing ch. 791, F. S

5 anending s. 791.01, F.S.; providing additiona
6 definitions; anending s. 791.012, F.S.

7 conforming a cross-reference; anendi ng s.

8 791.015, F.S.; revising registration

9 requirements; requiring a separate registration
10 for each location at which sparklers are sold;
11 increasing certain registration fees; creating
12 s. 791.016, F.S.; providing for issuance of

13 cease and desist orders; creating s. 791.017,
14 F.S.; providing for administrative fines;

15 creating s. 791.018, F.S.; providing for

16 suspensi on or revocation of registration and
17 grounds therefor; creating s. 791.019, F.S.

18 provi di ng duration of suspensions and

19 revocations; anending s. 791.02, F. S
20 providing for state issuance of pernmts for
21 di spl ays in the absence of a | ocal nechanism
22 prohibiting the sale or delivery of sparklers
23 to mnors; prohibiting sales fromnotorized or
24 novabl e apparatus; creating s. 791.021, F.S.
25 prescribing guidelines for the sale of
26 sparkl ers; anending s. 791.04, F.S.
27 prescribing guidelines on the whol esal e sal e of
28 fireworks; creating s. 791.041, F.S.; requiring
29 records of sales to be kept and prescribing
30 duties of sellers; anending s. 791.05, F.S.
31 revising provisions and procedures relating to
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1 forfeiture of contraband fireworks; anendi ng s.

2 791.055, F.S.; providing restrictions on

3 storage of sparklers and fireworks; anending s.

4 791.06, F.S.; providing penalties for

5 vi ol ations, including enhanced penalties for

6 second and subsequent violations; creating s.

7 791.061, F.S.; providing for injunctive relief;

8 anmending s. 791.07, F.S.; prescribing

9 addi tional guidelines on agricultural and fish

10 hat chery use of fireworks; creating s. 791. 08,

11 F.S.; declaring that the state has not

12 preenpted the field of fireworks regul ation

13 requiring that |ocal ordinances and rul es nust

14 be nore stringent than state |aw, providing an

15 ef fective date.

16

17 | Be It Enacted by the Legislature of the State of Florida:
18

19 Section 1. Section 791.001, Florida Statutes, is
20 | anended to read:

21 791.001 Application and enforcenent.--This chapter
22 | shall be applied uniformy throughout the state. The State
23| Fire Marshal or a designated agent under his or her authority,
24 | any sheriff or sheriff's deputy, any other |aw enforcenent
25| agency or | aw enforcenent officer, or any certified firesafety
26 | i nspector charged with the enforcenment of the laws of this
27 | state or any state agency rule, county or rnunicipal ordinance,
28 | or code provision has jurisdiction to enforce this chapter
29 | BEnforcerent—of—this—chapter—shaH—remarn—wth—tocal—taw
30 | enforcerent—departrents—and—of-Hecialts—charged—wth—the

31 | enforecerent—of—thetaws—of thestate-

2
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIRPLOO®~NOO®UuDWNPRER O

ga Senate - 2004 SB 2686

Section 2. Section 791.01, Florida Statutes, is
amended to read:

791.01 Definitions.--As used in this chapter, the
term

(1) "Authority having jurisdiction" neans the state;

any county, nunicipality, or special district; or any |local or

ot her regional departnent, bureau, or individual such as a

fire chief, fire marshal, adnm nistrative head of a fire

prevention bureau, |aw enforcenent officer, building official

or other person having statutory authority to enforce the | aws

of this state or any state agency rule, county or nunicipa

ordi nance, or code provision

(2) "Distributor of fireworks" means any person or

organi zati on engaged in the business of selling fireworks.

(3)¢%)y "Distributor of sparklers" means any person or

organi zati on engaged in the business of selling sparklers to a

whol esal er.

(4) 2y "Division" means the Division of the State Fire
Mar shal of the Departnent of Financial Services.

(5) £3) "Expl osive conpound” means any chemni ca
conmpound, m xture, or device the primary or commobn purpose of
which is to function by the substantially instantaneous
rel ease of gas and heat.

(6)t4)y(a) "Fireworks" neans and includes any
conbusti bl e or explosive conposition or substance or
conbi nati on of substances or, except as hereinafter provided,
any article prepared for the purpose of producing a visible or
audi bl e ef fect by conbustion, explosion, deflagration, or
detonation. The termincludes blank cartridges and toy
cannons in which explosives are used, the type of balloons
which require fire underneath to propel them firecrackers,

3
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t or pedoes, skyrockets, roman candl es, dago bonbs, and any
fireworks containing any expl osives or flammble conpound or
any tablets or other device containing any expl osive

subst ance.

(b) "Fireworks" does not include sparklers approved by
the division pursuant to s. 791.013; toy pistols, toy canes,
toy guns, or other devices in which paper caps containing
twenty-five hundredths grains or |ess of explosive conpound
are used, providing they are so constructed that the hand
cannot cone in contact with the cap when in place for the
expl osi on; and toy pistol paper caps which contain | ess than
twenty hundredths grains of explosive mxture, the sale and
use of which shall be permtted at all tines.

(c) "Fireworks" also does not include the foll ow ng
novel ties and trick noi senakers:

1. A snake or glow worm which is a pressed pellet of
not nore than 10 grans of pyrotechnic conposition that
produces a |l arge, snakelike ash which expands in length as the
pell et burns and that does not contain nercuric thiocyanate.

2. A snoke device, which is a tube or sphere
containing not nore than 10 grans of pyrotechnic conposition
that, upon burning, produces white or colored snoke as the
primary effect.

3. Atrick noisemaker, which is a device that produces
a small report intended to surprise the user and which
i ncl udes:

a. A party popper, which is a small plastic or paper
device containing not nore than 16 mlligrans of explosive
conposition that is friction sensitive, which is ignited by
pulling a string protruding fromthe device, and which expels
a paper streamer and produces a snall report.

4
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b. A booby trap, which is a small tube with a string
protrudi ng from both ends containing not nore than 16
mlligrans of expl osive conpound, which is ignited by pulling
the ends of the string, and which produces a small report.

c. A snapper, which is a small, paper-w apped device
containing not nore than four mlligrans of explosive
conposition coated on small bits of sand, and which, when
dropped, expl odes, producing a small report. A snapper nay
not contain nore than 250 mlligranms of total sand and
expl osi ve conposition

d. Atrick match, which is a kitchen or book match
which is coated with not nore than 16 mlligrans of explosive
or pyrotechnic conposition and which, upon ignition, produces
a small report or shower of sparks.

e. Avcigarette load, which is a small wooden peg that
has been coated with not nore than 16 milligrans of explosive
conposi ti on and which produces, upon ignition of a cigarette
containing one of the pegs, a small report.

f. An auto burglar alarm which is a tube which
contains not nmore than 10 grans of pyrotechnic conposition
t hat produces a | oud whistle or snoke when ignited and which
is ignited by use of a squib. A small quantity of expl osive,
not exceeding 50 nmilligrans, nmay al so be used to produce a
smal | report.

The sale and use of itens listed in this paragraph are
permtted at all tines.
(7) "Fixed location" neans a building or structure

that is intended to remain in place for a period of nore than

180 consecutive days.

5
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(8) "Manufacturer of fireworks" neans any person or

organi zati on engaged in the manufacture or construction of

fireworks in this state.

(9) 65 "Manufacturer of sparklers" neans any person or

organi zati on engaged in the manufacture or construction of

sparklers in this state.
(10) "Organi zation" neans any club, group

associ ation, church or other religious entity, nonprofit

corporation, or sinmilar entity.

(11) "Person" includes any individual person and any

firm sole proprietorship, partnership, corporation, linted

liability corporation or partnership, professiona

association, or other sinmlar entity.

(12)(6) "Retailer" means any person who, at a fixed
| ocati on ptace—ef—business, is engaged in selling sparklers to
consuners at retail.

(13) 7 "Seasonal retailer" neans any person engaged
in the business of selling sparklers at retail in this state
fromJune 20 through July 5 and from Decenber 10 through
January 2 of each year.

(14) 8) "Sparkler" means a device which enmts showers
of sparks upon burning, does not contain any expl osive
conpounds, does not detonate or explode, is hand held or
ground based, cannot propel itself through the air, and
contains not nore than 100 grans of the chenical conpound
whi ch produces sparks upon burning. Any sparkler that is not
approved by the division is classified as fireworks.

(15) "Whol esal er of fireworks" means any person or

organi zati on engaged in the business of selling fireworks to

anot her whol esal er, a distributor, or a manufacturer

6
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1| registered under this chapter or for agricultural or public

2 | di spl ay purposes.

3 (16) (9> "Whol esal er of sparklers" means any person or

4 | organi zati on engaged in the business of selling sparklers to a
5| retailer.

6 Section 3. Section 791.012, Florida Statutes, is

7 | anended to read:

8 791.012 Mnimumfireworks safety standards. --The

9 | outdoor display of fireworks in this state shall be governed
10| by the National Fire Protection Association (NFPA) 1123, Code
11| for Fireworks Display, 1995 Edition, approved by the Anerican
12 | National Standards Institute. Any state, county, or rmunicipa
13| law, rule, or ordinance may provide for nore stringent

14 | regul ations for the outdoor display of fireworks, but in no
15| event nmay any such law, rule, or ordinance provide for |ess
16 | stringent regul ations for the outdoor display of fireworks.
17 | The division shall adopt premutgate rules to carry out the

18 | provistens—oef this section. The Code for Fireworks Display
19 | shall not govern the display of any fireworks on private,

20 | residential property and shall not govern the display of those
21 | itens included under s. 791.01(6)(b) and (c)s—79+06H4{(b)
22 | ang—(c)yand aut horized for sal e thereunder

23 Section 4. Section 791.015, Florida Statutes, is

24 | anended to read:

25 791.015 Registration of manufacturers, distributors,
26 | and whol esal ers of sparklers or fireworks;and retailers of

27 | sparklers. --

28 (1) REG STRATI ON REQUI REMENTS. --1t is unlawful for any
29 | organi zation or individual to engage in the business of

30 | manufacturing, distributing, or selling at wholesale or retai
31| any firework or sparkler except as provided in this section

.
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Any manufacturer, distributor, or whol esal er of sparklers or

firewrks and anyr;retail er;-or seasonal retailer of sparklers

who wi shes to do business in this state or to otherw se sell
ship, or assign for sale its products in this state nust
register annually with the division on forns prescribed by the
di vision. A manufacturer, distributor, wholesaler, retailer

or seasonal retailer nust subnit a separate registration form

and a separate registration fee for each | ocati on where

sparklers will be sold. A manufacturer, distributor, or

whol esal er who wi shes to engage in the business of

manuf acturing, distributing, or selling fireworks to the

extent allowed in this chapter nust subnit a separate

registration formand a separate registration fee for each

| ocati on where fireworks will be nmanufactured or sold.

Regi stration certificates issued by the division shall be

di spl ayed on the prenises and nade available for i medi ate

i nspection by the authority having jurisdiction or the

di vision. A person may not alter, deface, or copy a

certificate of registration. Ary—+etarter—who—seH-s—sparkters
I 1 . b . .
: : " e . I o I ” F
o . P . . F I ’

L b Lol . . F .
(2) REGQ STRATION FORM --The registration formfiled

with the division nust be notarized and nust include the

following information: name of individual, if certificate is

to be held in an individual capacity;business nane; address;

t el ephone nunber; officers, if the business is a corporation
and an individual designated as a contact person. The formfor

application for registration by the division nust be

8
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acconpani ed by evidence of registration with the Departnent of

Revenue under chapter 212.
(3) FEES.--
(a) Each manufacturer, distributor, or whol esal er nust

pay an annual registration fee to be set by the division not
to exceed $1,000 for each manufacturer, distributor, or

whol esal e | ocation regi stered. Each seasonal retailer nust pay

an annual registration fee to be set by the division not to
exceed $200 for each seasonal retailer location registered.

Each retailer shall pay an annual registration fee to be set
by the division not to exceed$25%%5 for each retail |ocation
regi stered. Each certificateholder wishing to have a
duplicate certificate issued for one which is lost or to
reflect a change of mailing address shall request such
duplicate in witing and shall pay a fee of$15%5. A
duplicate may not be issued to indicate a change in business

| ocation. A change in business location requires a new

application for registration and fee.

(b) Revenue fromregistration fee paynents shall be
deposited in the Insurance Regul atory Trust Fund for the
pur poses of inplenenting the registration and testing
provi sions of this chapter.

(4) RULES.--The State Fire Marshal may adopt rul es
prescribing registration fornms required by this section

Section 5. Section 791.016, Florida Statutes, is
created to read

791.016 Procedures for cease and desi st orders;

adm ni strative fine.--

(1) Any tine the division has reason to believe that

any person is or has been violating this chapter or any rule

adopted pursuant to this chapter, it shall deternine the
9
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matter by issuing a notice of intent to i ssue a cease and

desi st order and provide an opportunity for a hearing and al

ot her requirenents of chapter 120.

(2) If the division determnes that the acts

conpl ai ned of are in violation of any provision of this

chapter, or any rule adopted pursuant to this chapter, it

shall issue to a person charged with the violation a fina

order requiring such persons to cease and desi st from such

violation or inposing an adm nistrative fine, or both.

(3) This section shall be enforced pursuant to chapter

120.

Section 6. Section 791.017, Florida Statutes, is
created to read

791.017 Adnministrative fines.--

(1) |If any person violates any provision of this

chapter or any rule adopted pursuant to this chapter, or

vi ol ates any cease and desist order, the division may inpose

an adnministrative fine, not to exceed $1, 000 for each

vi ol ation, or suspend or revoke the certificate of

regi stration issued.

(2) The division may allow the certificatehol der a

reasonable tinme, not to exceed 30 days, to pay the penalty in

its entirety to the division. |If the certificateholder fails

to pay the penalty inits entirety within the period all owed,

t he division shall revoke the certificates held.

(3) |If a cease and desist order has been issued, each

day the cease and desist order is violated constitutes a

separate violation for purposes of assessing an administrative

fine.

10
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1 (4) If the violation is based on an unl awful sale,

2 | each sale constitutes a separate violation for purposes of

3 | assessing an adninistrative fine.

4 (5) The maxi num adnini strative fine i nposed on any

5| person or organization may not exceed $500, 000.

6 Section 7. Section 791.018, Florida Statutes, is

7| created to read

8 791.018 G ounds for suspension or revocation of

9| registration certificate for manufacturers, distributors,

10 | whol esalers, and retailers.--

11 (1) The division may suspend or revoke the

12 | registration certificate of manufacturers, distributors,

13 | wholesalers, and retailers for one or nore of the foll ow ng
14 | grounds:

15 (a) Material msstatenent, msrepresentation, or fraud
16 | in obtaining the registration certificate or in attenpting to
17 | obtain a registration certificate.

18 (b) WIful use of a registration certificate to

19 | circunvent any requirement or prohibition in this chapter

20 (c) Fraudul ent or dishonest practices in the conduct
21 | of business under the authority of the registration

22 | certificate.

23 (d) Violation of or failure to conply with any order
24 | or rule of the division or any provision of this chapter.

25 (2) This section shall be enforced pursuant to chapter
26 | 120.

27 Section 8. Section 791.019, Florida Statutes, is

28 | created to read:

29 791.019 Duration of suspension or revocation.--

30 (1) The division shall, in its order suspending the
3l | registration certificate of an individual, firm partnershinp,

11
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1| association, group, or corporation, specify the period during
2 | which the suspension is to be effective; but such period nay
3| not exceed 2 years. The registration certificate shall remain
4 | suspended during the period specified, subject, to any

5] rescission or nodification of the order by the division or

6 | nodification or reversal thereof by the court prior to

7 | expiration of the suspension period. A registration

8| certificate that has been suspended nay not be reinstated

9 | except upon request for such reinstatenent; but the division
10 | may not grant such reinstatenent if it finds that the

11| circunstance or circunstances for which the registration

12 | certificate was suspended or revoked still exist or are likely
13| to recur.

14 (2) A person or organi zation holding a registration

15| certificate revoked by the division may not apply for another
16 | registration certificate under this chapter within 2 years

17 | after the effective date of such revocation or, if judicial
18 | review of such revocation is sought, within 2 years after the
19 | date of the final court order or decree affirmng the
20 | revocati on order
21 (3) The division may not issue a registration
22 | certificate to any person or organi zati on whose registration
23| certificate has been revoked on two separate occasions.
24 (4) During the period of suspension, or after
25| revocation of the registration certificate, the forner
26 | certificateholder nay not engage in or attenpt or profess to
27 | engage in any transaction or business for which a registration
28 | certificate is required by this chapter
29 Section 9. Section 791.02, Florida Statutes, is
30 | anended to read:
31

12
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791.02 Sale of fireworks regul ated; rul es and
regutati-ons. - -
(1) Except as hereinafter provided it is unlawful for

any person or organi zati on—fH+rm——coepartnership,—ot
corporation to offer for sale, expose for sale, sell at

retail, or use or explode any fireworks; provided that the

board of county conmi ssioners shall have power to adopt
reasonabl e rul es and—regutati+ons for the granting of pernits
for supervised public display of fireworks by fair
associ ati ons, amusenent parks, and ot her organizations or
groups of individuals when such public display is to take

pl ace outside of any nmunicipality; provided, further, that the
gover ni ng body of any nunicipality shall have power to adopt
reasonabl e rul es and—regutati+ons for the granting of pernits
for supervised public display of fireworks within the
boundari es of any nmunicipality. Every such display shall be
handl ed by a conpetent operator to be approved by the chiefs
of the police and fire departnents of the nmunicipality in
which the display is to be held, and shall be of such a
character, and so | ocated, discharged, or fired as in the

opi nion of the chief of the fire departnent, after proper

i nspection, shall not be hazardous to property or endanger any
person. Application for permts shall be made in witing at

| east 15 days in advance of the date of the display. If the

| ocal authority licensing jurisdiction does not have a pernit

process for the public display of fireworks, applications

shall be made to the State Fire Marshal . After such privil ege

shal | have been granted, sales, possession, use, and
distribution of fireworks for such display shall be |awful for
that purpose only. No permt granted hereunder shall be

13
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1| transferable. Any public display of fireworks nust be

2 | conducted in conpliance with s. 791.012.

3 (2) A sparkler or other product authorized for sale

4 | under this chapter may not be sold or shipped to any person

5| younger than 18 years of age. A sparkler or other product

6 | authorized for sale under this chapter may not be sold by a

7| retailer or seasonal retailer unless the product was obtai ned
8| froma manufacturer, distributor, or whol esal er registered

9| with the division pursuant to s. 791.015. Each retailer and
10 | seasonal retailer shall keep, at every |ocation where

11 | sparklers are sold, a copy of an invoice or other evidence of
12 | purchase fromthe manufacturer, distributor, or whol esal er

13 | which states the registration certificate nunber for the

14 | particul ar manufacturer, distributor, or wholesaler and the
15| specific itens covered by the invoice. Each seasonal retailer
16 | shall, in addition, exhibit a copy of his or her registration
17 | certificate at each retail or seasonal retail l|location. Retai
18 | sales may not be nade fromany type of notorized or novabl e
19 | apparatus. Sales fromtents that neet all applicable codes and
20| fire regul ations are all owned.

21 Section 10. Section 791.021, Florida Statutes, is

22 | created to read:

23 791.021 Sale of sparklers.--

24 (1) A person, organi zation, nanufacturer, distributor
25 | whol esal er, retailer, or seasonal retailer nay not purchase,
26 | sell, or solicit to sell sparklers except in conformance with
27 | this chapter.

28 (2) It is the responsibility of the person

29 | organi zati on, nanufacturer, distributor, or wholesaler to

30| determine that the purchaser is registered with the division
31
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(3) It is the responsibility of the retailer or

seasonal retailer of sparklers to deternine that a purchaser

is at |east 18 years of age, evidenced by the purchaser

presenting a valid driver's license or a valid state

identification card i ssued by the Departnent of H ghway Safety
and Mbtor Vehi cl es.

Section 11. Section 791.04, Florida Statutes, is
amended to read:

791.04 Sale at wholesale, etc., exenpted.--
(1) A Nething—i+n—this—chapter—shatH—be—construed—to

prohi-bit—any manufacturer, distributor, or whol esal er of
firewrks who has registered with the division pursuant to s.
791. 015 may to sell at whol esal e any sueh fireworks as—are not

herein prohibited to any manufacturer, distributor, or

whol esal er of fireworks who has registered with the division

and holds a current certificate of registration

(2) Fireworks shall be shipped or transported directly

out of state or stored in conpliance with s. 791. 055 by the

manuf acturer, distributor, or whol esal er of fireworks.

(3) Sale of fireworks may be made to a person hol di ng

a public display pernmt issued by the authority having

jurisdiction for the purpose of conducting a public display of

fireworks in conpliance with s. 791.012. Transport nust be by

a bonded comercial carrier or by a person enployed by the

manuf acturer, distributor, or whol esal er of fireworks.

Transport nust be acconpanied by an invoice or bill of |ading

identifying the manufacturer, distributor, or whol esal er of

fireworks with the current certificate of registrati on nunber

on the invoice or bill of lading and an itenized |list of the
contents of the shipnent.:—teprohibit—thesate—-of—any kind-of
T I hol el F i L ’

15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ga Senate - 2004 SB 2686

Section 12. Section 791.041, Florida Statutes, is
created to read

791. 041 WMhi ntenance of records and sal es of fireworks

by manufacturers, distributors, and whol esal ers;

i nspections. --

(1) A person, organi zation, nanufacturer, distributor,

or whol esal er may not purchase, sell, or solicit to sel

fireworks except in confornmance with this chapter

(2) Each sale or transaction nust be evidenced by an

i nvoi ce or sales ticket that bears the nane, address, and

certificate of registration nunber of the purchaser or, in the

case of a sale conducted for public display, a copy of the

permt issued by the authority having jurisdiction, the date

of the sale, the products sold, and the quantity sold. A
16
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i nvoi ces and sales tickets shall be nmmintai ned by the

manuf acturer, distributor, or wholesaler of fireworks and a

copy provided to the purchaser

(3) Such records shall be nmintained for 5 years,

subj ect to exanination by the division or any official of this

state with statutory authority pursuant to s. 791.001

(4) A person may not knowi ngly wi thhold information or

nmake any false or fictitious entry or nisrepresentati on upon

any sal es invoice, sales ticket, or account of inventories.

(5) It is the responsibility of the nanufacturer

di stributor, or wholesaler of fireworks to determ ne that a

purchaser is at |east 18 years of age, evidenced by the

purchaser presenting a valid driver's license or a valid state

identification card i ssued by the Departnent of H ghway Safety
and Mptor Vehi cl es.
(6) It is the responsibility of the nmanufacturer

di stributor, or wholesaler of fireworks to determ ne, when

selling fireworks pursuant to s. 791.04, that the purchaser is

regi stered, pursuant to s. 791.015, evidenced by the purchaser

presenting a valid certificate of registration i ssued by the

division. If the purchase of fireworks is for public display,

t he purchase nust be evidenced by the purchaser presenting a

public display permit issued by the authority having

jurisdiction. Agricultural purchases shall be in conpliance
with s. 791.07.

Section 13. Section 791.05, Florida Statutes, is
amended to read:

791.05 Contraband; seizure, forfeiture, and di sposa

of—Hegat—fireworks. - -

(1) Al fireworks or sparklers that are handl ed,

del i vered, possessed, nanufactured, or distributed contrary to
17

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ga Senate - 2004 SB 2686

ny provision of this chapter and all such fireworks or

sparklers the | awful possession of which is not established or

title to which cannot be ascertai ned are decl ared contraband

and are subject to seizure and confiscation by any person or

| aw enforcenent agency whose duty it is to enforce this

chapter.
(2) The state attorney within whose jurisdiction the

unl awful fireworks or sparklers have been seized or any such

attorney as is enployed by the seizing | aw enforcenent agency

shal | pronptly proceed agai nst the contraband firewrks and

show cause in the circuit court within the jurisdiction in

whi ch the seizure or offense occurred and nay have such

contraband article or articles forfeited to the | aw

enf or cenent agency nmki ng the sei zure upon show ng proof that

the contraband fireworks were being used or exist in violation

of this chapter.

(3) Any fireworks seized as evidence nmay be sanple

tested and wei ghed by the seizing agency after the seizure.

Any such sanple and anal ysis thereof may be adnitted into

evidence in any civil or crimnal action for the purpose of

proving the nature, conposition, and wei ght of the fireworks.

In addition, the seizing agency nay phot ograph or vi deot ape,

for use at trial, the fireworks seized. Except for fireworks

retained by the seizing agency for sanple testing, analysis,

and evi dence, upon a final determnation that the seized

firewrks were being used or exist in violation of this

chapter, the circuit court having jurisdiction shall order

such fireworks forfeited and destroyed. The net hod of

destruction or disposal of such fireworks shall be at the

di scretion of the seizing agency.

18
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(4) The final order of forfeiture by the court shal

perfect in the seizing | aw enforcenent agency all rights,

title, and interest in and to such fireworks and shall rel ate

back to the date of seizure.

(5) The court may include in its forfeiture order a

provi sion that the owner or holder of the contraband fireworks

pay an assessnent to cover the cost of disposal of contraband,

including attorney's fees and costs, and any costs incurred by
the arresting agency in storing the contraband. Each—sherif

" : | : ¥ Ceer—shaH]

Section 14. Section 791.055, Florida Statutes, is
amended to read:

791. 055 Restrictions upon storage of sparklers or
fireworks.--The storage of sparklers or fireworks in this

state is governed by the National Fire Protection Association

1124 Code as adopted by rule of the Departnent of Financi al

Ser vi ces.

19
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Section 15. Section 791.06, Florida Statutes, is
amended to read:

791.06 Penalties.--

(1) Any person or organi zation that violates any

provision of s. 791.015, s. 791.02, s. 791.021, s. 791.04, or
s. 791.041 comrits a misdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083.

(2) Any person or organi zation that violates any
provision of s. 791.015, s. 791.02, s. 791.021, s. 791.04, or
s. 791.041 for a second or subsequent tine conmts a fel ony of

the third degree, punishable as provided in s. 775.082, s.

775.083, or s. 775.084. Any—tHrm—coparthership—or
. olat I - TN I et

Section 16. Section 791.061, Florida Statutes, is
created to read
791.061 Injunction.--In addition to the penalties and

ot her enforcenent provisions of this chapter, if any person
20
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1| engaged in any activity prohibited by this chapter viol ates

2| any provision of this chapter or any rul e adopted pursuant to
3| this chapter, the division may resort to proceedi ngs for

4] injunctive relief in the circuit court of the county in which
5| such person resides or has his or its principal place of

6 | busi ness and therein apply for such tenporary or permanent

7| orders as the division deens necessary to restrain such person
8 | fromengaging in any such activities, until such person has

9| conplied with the provisions of this chapter and such rul es.
10 Section 17. Section 791.07, Florida Statutes, is

11 | anended to read:

12 791.07 Agricultural and fish hatchery use. --

13 (1) Nething—n This chapter does not shalt+ prohibit

14 | the inportation, purchase, sale, or use of fireworks used or
15| to be used solely and exclusively in frightening birds from
16 | agricultural works and fish hatcheri es—antd—sduech—use—shat+—be
17 governet—en i e v e tH—€ Vi 6‘6 v he—Depa e O

i

19 (2) Any person who is engaged in agricultural works or

20 | who operates a fish hatchery may use fireworks solely and

21 | exclusively for the purpose of frightening birds from doing

22 | harmto such person's agricultural works or fish hatchery

23 | operation; however, such person nust first file with the

24 | sheriff of the county or the authority having jurisdiction in

25| the county in which the person is engaged in agricultura

26 | works or the operation of a fish hatchery a sworn affidavit in

27 | witing that he or she is engaged in agricultural works,

28 | descri bing the nature of such, or that he or she operates a

29 | fish hatchery, describing the nature of such, and desires to

30| use fireworks to frighten birds fromharming the agricultura

31| works or fish hatchery operation and that fireworks will be
21
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used solely and exclusively for that purpose. The sheriff of

the county or the authority having jurisdiction, upon

determning that the sworn affidavit is sufficient and the

request is valid, shall issue a pernit, on a form provi ded by

the division, to the applicant. The pernit nust identify the

applicant and the quantity of fireworks to be purchased and

possessed. A copy of the pernit shall be retained by the

manuf acturer, distributor, or whol esal er nmaking the sale as

part of its recordkeeping requirenent pursuant to s. 791. 041,

and a copy shall be nmintained by the applicant with the

fireworks covered under the permt.

(3) Falsification of any affidavit or pernit provided

for in this section or providing false information in such

sworn affidavit is a nmisdeneanor, of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083.
Fal sification of any affidavit or permt provided for in this

section includes aiding and abetting such falsification or

selling fireworks when the seller knows or has reason to

believe that the permt is falsified.
Section 18. Section 791.08, Florida Statutes, is
created to read

791.08 Nonpreenption.--The state does not preenpt the

regul ation of fireworks and sparklers as provided in this

chapter. Any authority having jurisdiction nay enact any

ordi nance or adopt any rule related to this chapter if such

ordinance or rule is nore stringent, or provides a higher

degree of safety, than provided in this chapter
Section 19. This act shall take effect July 1, 2004.

22
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SENATE SUMVARY

Provi des a conprehensive review of statutes relating to
registration and regul ati on of nmanufacturers and sellers
of fireworks and licensing and permtting requirenents.
(See bill for details.)

© 00 N o O W DN PP

W NNNNNNMNNNNNRRRRERRRERRPR R R
©O © ® N O U N WNEREPRO®©WNOU D WN PR O

w
=

23
CODING:WOrds st+ieken are deletions; words underlined are additions.




