Florida Senate - 2004 SB 2762
By Senator Snith

14-1756- 04 See HB
1 A bill to be entitled
2 An act relating to driving under the influence;
3 anending s. 316.193, F.S.; providing for using
4 certain records of the Departnent of H ghway
5 Safety and Mtor Vehicles as evidence
6 establ i shing exi stence of certain previous
7 violations; providing for rebutting or
8 contradi cting of such evidence; providing an
9 ef fective date.
10
11| Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. Subsection (6) of section 316.193, Florida
14 | Statutes, is anended to read:
15 316.193 Driving under the influence; penalties.--
16 (6) Wth respect to any person convicted of a
17 | violation of subsection (1), regardl ess of any penalty inposed
18 | pursuant to subsection (2), subsection (3), or subsection (4):
19 (a) For the first conviction, the court shall place
20 | the defendant on probation for a period not to exceed 1 year
21| and, as a condition of such probation, shall order the
22 | defendant to participate in public service or a community work
23| project for a nmininumof 50 hours; or the court nmy order
24 | instead, that any defendant pay an additional fine of $10 for
25 | each hour of public service or conmunity work otherwi se
26 | required, if, after consideration of the residence or |ocation
27 | of the defendant at the tine public service or community work
28 | is required, paynent of the fine is in the best interests of
29 | the state. However, the total period of probation and
30| incarceration nay not exceed 1 year. The court nust also, as a
31| condition of probation, order the inpoundnent or
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i mmobilization of the vehicle that was operated by or in the
actual control of the defendant or any one vehicle registered
in the defendant's nane at the tine of inmpoundnent or

i mobilization, for a period of 10 days or for the unexpired
termof any |lease or rental agreenent that expires within 10
days. The inpoundrment or inmobilization nmust not occur
concurrently with the incarceration of the defendant. The

i mpoundnent or i mmobilization order nmay be dismssed in
accordance with paragraph (e), paragraph (f), paragraph (g),
or paragraph (h).

(b) For the second conviction for an offense that
occurs within a period of 5 years after the date of a prior
conviction for violation of this section, the court shal
order inprisonnent for not |less than 10 days. The court nust
al so, as a condition of probation, order the inmpoundnent or
i mobilization of all vehicles owned by the defendant at the
time of inpoundnent or inmmobilization, for a period of 30 days
or for the unexpired termof any | ease or rental agreenent
that expires within 30 days. The i npoundnent or immobilization
must not occur concurrently with the incarceration of the
def endant and nust occur concurrently with the driver's
|icense revocation inposed under s. 322.28(2)(a)2. The
i mpoundnent or immobilization order nmay be dismssed in
accordance with paragraph (e), paragraph (f), paragraph (g),
or paragraph (h). At least 48 hours of confinenent nust be
consecutive

(c) For the third or subsequent conviction for an
of fense that occurs within a period of 10 years after the date
of a prior conviction for violation of this section, the court
shal | order inprisonnent for not | ess than 30 days. The court
nmust al so, as a condition of probation, order the inpoundnment
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or immobilization of all vehicles owned by the defendant at
the tinme of inpoundnent or inmobilization, for a period of 90
days or for the unexpired termof any |ease or rental
agreenent that expires within 90 days. The inpoundnent or
i mmobi lization nmust not occur concurrently with the
i ncarceration of the defendant and nust occur concurrently
with the driver's license revocation inposed under s.
322.28(2)(a)3. The inpoundnent or inmobilization order may be
di sm ssed in accordance with paragraph (e), paragraph (f),
paragraph (g), or paragraph (h). At |least 48 hours of
confi nenent nust be consecuti ve.
(d) The court nust at the tine of sentencing the
def endant issue an order for the inpoundrment or inmobilization
of a vehicle. Wthin 7 business days after the date that the
court issues the order of inpoundnent or immobilization, the
clerk of the court nust send notice by certified nail, return
recei pt requested, to the registered owner of each vehicle, if
the registered owner is a person other than the defendant, and
to each person of record claimng a |lien against the vehicle.
(e) A person who owns but was not operating the
vehi cl e when the offense occurred may subnmit to the court a
police report indicating that the vehicle was stolen at the
time of the offense or docunentation of having purchased the
vehicle after the offense was committed froman entity other
than the defendant or the defendant's agent. If the court
finds that the vehicle was stolen or that the sale was not
made to circumvent the order and allow the defendant continued
access to the vehicle, the order nust be disni ssed and the
owner of the vehicle will incur no costs. If the court denies
the request to disniss the order of inpoundnent or
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i mmobilization, the petitioner nay request an evidentiary
heari ng.

(f) A person who owns but was not operating the
vehi cl e when the offense occurred, and whose vehicl e was
stol en or who purchased the vehicle after the of fense was
commtted directly fromthe defendant or the defendant's
agent, may request an evidentiary hearing to deternine whether
t he i npoundnent or immobilization should occur. If the court
finds that either the vehicle was stolen or the purchase was
made wi t hout knowl edge of the offense, that the purchaser had
no relationship to the defendant other than through the
transaction, and that such purchase would not circunvent the
order and all ow t he defendant conti nued access to the vehicle,
the order nust be dism ssed and the owner of the vehicle wll
i ncur no costs.

(g) The court shall also dismss the order of
i mpoundnent or immobilization of the vehicle if the court
finds that the famly of the owner of the vehicle has no other
private or public neans of transportati on.

(h) The court may al so dism ss the order of
i mpoundnent or i mmbilization of any vehicles that are owned
by the defendant but that are operated solely by the enpl oyees
of the defendant or any busi ness owned by the defendant.

(i) Al costs and fees for the inpoundnent or
i mmobilization, including the cost of notification, nust be
paid by the owner of the vehicle or, if the vehicle is |eased
or rented, by the person |leasing or renting the vehicle,
unl ess the inpoundnent or inmobilization order is dismssed.
Al'l provisions of s. 713.78 shall apply.

(j) The person who owns a vehicle that is inpounded or
i mmobilized under this paragraph, or a person who has a |ien
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of record agai nst such a vehicle and who has not requested a
review of the inpoundnent pursuant to paragraph (e), paragraph
(f), or paragraph (g), may, within 10 days after the date that
person has know edge of the location of the vehicle, file a
conplaint in the county in which the owner resides to
determ ne whether the vehicle was wongfully taken or wi thheld
fromthe ower or lienholder. Upon the filing of a conplaint,
the owner or |ienholder may have the vehicle rel eased by
posting with the court a bond or other adequate security equa
to the anmount of the costs and fees for inpoundnent or

i mmobilization, including towing or storage, to ensure the
payment of such costs and fees if the owner or |ienhol der does
not prevail. Wen the bond is posted and the fee is paid as
set forth in s. 28.24, the clerk of the court shall issue a
certificate releasing the vehicle. At the tine of rel ease,
after reasonabl e inspection, the owner or |ienholder nust give
a receipt to the towi ng or storage conpany indicating any | oss
or damage to the vehicle or to the contents of the vehicle.

(k) A defendant, in the court's discretion, may be
required to serve all or any portion of a term of inprisonnent
to which the defendant has been sentenced pursuant to this
section in a residential alcoholismtreatnent programor a
residential drug abuse treatment program Any tine spent in
such a program nust be credited by the court toward the term
of inprisonnent.

For the purposes of this section, any conviction for a
violation of s. 327.35; a previous conviction for the
violation of former s. 316.1931, forner s. 860.01, or forner
s. 316.028; or a previous conviction outside this state for
driving under the influence, driving while intoxicated,
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driving with an unl awful bl ood-al cohol level, driving with an
unl awf ul breat h-al cohol |evel, or any other sinlar

al cohol -related or drug-related traffic offense, is also
consi dered a previous conviction for violation of this
section. |If records of the departnent show that a person has

been previously convicted of any violation of this section,

such records may be used as evidence to establish such

previ ous convi ctions. However, such evidence may be

contradi cted or rebutted by other evidence. Such evidence may

be considered, together with any other evidence presented, in

deciding if such person has been previously convicted of a

violation of this section. However, in satisfaction of the

fine inposed pursuant to this section, the court may, upon a
finding that the defendant is financially unable to pay either
all or part of the fine, order that the defendant participate
for a specified additional period of tinme in public service or
a community work project in |ieu of paynent of that portion of
the fine which the court determines the defendant is unable to
pay. |In determ ning such additional sentence, the court shal
consi der the anbunt of the unpaid portion of the fine and the
reasonabl e val ue of the services to be ordered; however, the
court may not conpute the reasonable value of services at a
rate less than the federal nininumwage at the tinme of
sent enci ng.

Section 2. This act shall take effect upon becoming a
| aw.
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