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By the Conmmittee on Conprehensive Planning; and Senator

Bennet t

316-2620-04
1 A Dbill to be entitled
2 An act relating to financing public facilities;
3 providing a short title; providing |legislative
4 policy; defining ternms; authorizing |oca
5 governnments, by ordi nance, to inpose an inpact
6 fee as a condition of a devel opnent order
7 provi ding requirenents for the contents of the
8 ordi nance; providing restrictions on the
9 i position, any increase in the amount, and the
10 expenditure of inpact fees; requiring that
11 certain credits be given against the paynent of
12 i mpact fees; requiring the refund of inpact
13 fees that have been collected but not
14 encunbered within a reasonable tinme period;
15 provi di ng accounting requirenents; providing
16 for adm ni strative appeals; providing rights of
17 a devel oper who pays an inpact fee during the
18 pendency of an appeal; providing for voluntary
19 bi ndi ng arbitration; providing rights of
20 property owners, devel opers, and governnenta
21 entities; providing that this act does not
22 repeal existing |laws or ordinances; providing
23 t hat existing ordi nances nust conply with the
24 act by a specified date; creating s. 201.032
25 F.S.; allow ng county governing authorities, by
26 ordi nance, to levy a surtax on deeds and ot her
27 documents taxed under s. 201.02, F.S.
28 establishing a maxi mum rate of the surtax;
29 requiring the grantor to pay the surtax;
30 exenpting certain docunents fromthe surtax;
31 provi ding that the surtax nust be approved by
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1 ref erendum or adopted by extraordi nary vote of
2 t he governing authority; requiring the

3 governing authority to notify the Departnent of
4 Revenue of an inposition, termination, or rate
5 change of the surtax; restricting the effective
6 dates for inposing a surtax or changi ng the tax
7 rate; requiring a ballot statenment and

8 providing a format; providing for the use of

9 surtax proceeds; requiring the Departnent of

10 Revenue to adm nister the surtax and providing
11 for adm nistrative costs of the departnent;

12 exenpting the surtax froms. 201.15, F.S.

13 restricting uses of the surtax proceeds;

14 requiring a report to the Departnent of

15 Fi nanci al Services; restricting the inmposition
16 or increase of an inpact fee if the governing
17 authority inposes the surtax; requiring the

18 Department of Revenue to adopt forns; requiring
19 the use of such fornms when the surtax is paid,;
20 requiring an affidavit under certain

21 ci rcunstances; authorizing the clerk of the

22 court to collect a fee; authorizing the

23 Department of Revenue to adopt energency rules;
24 provi di ng an exception when there is a

25 di ssolution of marriage; providing an effective
26 dat e.

27

28| Be It Enacted by the Legislature of the State of Florida:
29

30 Section 1. Short title.--Sections 1 through 8 of this
31| act may be cited as the "Florida | npact Fee Act."
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1 Section 2. Policy.--The Legislature finds that an

2| equitable programfor planning and financing public facilities
3| needed to serve new growmh and devel opnent isS necessary in

4| order to pronmpte and acconmpdate orderly growth and

5| devel opnent and to protect the public health, safety, and

6| welfare of the residents of this state. Therefore, it is the
7| intent of the Legislature that this act:

8 (1) Ensure that adequate public facilities are

9| available to serve new growh and devel opnent.

10 (2) Pronmote orderly growth and devel opnent by

11| codifying the mninum standards required for the adoption of
12| an inpact fee ordinance by a local governnment as provided for
13| in case | aw

14 (3) Ensure that new growth and devel opment is required
15| to pay no nore than its proportionate share of the cost of any
16| public facilities necessary to accommpdate a devel opnent

17| project.

18 (4) Ensure that funds collected under an inpact fee

19| ordinance are expended to provide a benefit for those who have
20| paid the fee.

21 Section 3. Definitions.--As used in this act, the

22| term

23 (1) "Developer" neans a person or legal entity that

24| undertakes devel opnent.

25 (2) "Developnment" neans a construction of a building
26| or structure, a change in the use of a building or structure,
27| or _a change in the use of |land, any of which creates

28| additional demand and need for public facilities by having an
29| inpact on the capacity of a public facility and thereby

30| creating a need for inprovenents to the public facility.

31
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(3) "Devel opnent _order" neans the approval of a

devel opnent by a nunicipality or county that authorizes the

commencenent of devel opnent .

(4) "lnpact fee" nmeans any paynent of nopney inposed

upon devel opnent _as a condition to granting a devel opnment

order and to pay for a proportionate share of the cost of

system i nprovenents needed to serve new growt h and

devel opnent. The term "i npact fee" does not include a fee

| evied under any statutory authority other than sections 1-8

of this act or a charge or fee to connect to any

muni ci pal -owned utility, including, but not limted to,

communi cations, electric, natural gas, water, and wastewater

facilities.

(5) "local governnent" neans a nunicipality or county,

or _a special district that has authorization under its

enabling legislation to inpose an inpact fee.

(6) "Proportionate share" means that portion of the

cost of system inprovenents which results fromthe service

demands created by a devel opnent project and the expenditure

of which provides a benefit to those who paid the inpact fee.

(7) "Public facility" or "public facilities" has the

sane_neaning as in section 163.3164, Florida Statutes.

(8) "Systeminprovenent" neans a capital inprovenment

that is a public facility and is designed to provide service

to the community.

(9) "System .inprovenent costs" nmeans costs incurred to

provi de additional public facilities capacity needed to serve

new growt h and devel opnent, including the cost of

construction, reconstruction, or expansion of such facilities;

design, surveying, and engineering fees and related | and

acqui sition costs, including | and purchases, court awards and
4
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costs, attorney's fees, and expert w tness fees; expenses

incurred for qualified staff or a qualified engineer, planner

architect, |l andscape architect, or financial consultant for

preparing or updating the capital inprovenent el enent; and

ongoi ng admi ni strative costs. Financing costs for the

retirenent of bonds, notes, or other financial obligations

i ssued by or on behalf of a local governnent to finance system

i nprovenments may be included as system i nprovenent costs.

Section 4. Authorization; notice and hearing

requi rements; mninum standards and requirements for inpact

fee ordi nances. - -

(1) A local governnent may, by ordi nance, inpose an

inpact fee as a condition of a devel opnent order in accordance

with this act. The ordi nance nust be adopted under the notice

and hearing provisions of section 125.66(2)(a), Florida

Statutes, for a county or section 166.041(3)(a), Florida

Statutes, for a nunicipality.

(2) An inpact fee ordinance may exenpt all or part of

a _devel opnent from.inpact fees. |f the ordi nance provides for

an_exenption from.inpact fees, the ordinance nust also specify

criteria for the exenption.

(3) An inpact fee ordinance nmay not provide for the

inposition of an inpact fee to renedy existing deficiencies.

(4) A local governnment may inpose an inpact fee only

if it can show a rational nexus between the need for

addi tional public facilities and the devel opnent.

(5) An inpact fee ordinance nust require that inpact

fees be spent only for the category of systeminprovenents for

which the fees were collected and that the inprovenents nust

provide a benefit to those who have paid the fees.

5
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(6) An inpact fee may not exceed a proportionate share

of the cost of system i nprovenents.

(7) An inpact fee ordinance nust include a schedul e of

i npact fees which specifies the fee for each public facility.

(8) An inpact fee ordinance nust provide for a process

that allows a developer to receive a certification of the

application of the inpact fee schedul e or individua

assessnent to a devel opnent project. The certification nust

establish that the inpact fee may not be increased for 1 year

for that devel opnent project or for a |onger period if the

| ocal governnent determ nes that a | onger construction period

warrants an extension.

(9) An inpact fee ordinance nust include a provision

for credits against the paynent of inpact fees. In calculating

an_inpact fee for a devel opnent project, credit nust be given

for the present value of any construction of system

i nprovenents or contribution or dedication of |and or noney

required or accepted by a local governnent froma devel oper or

the devel oper's predecessor in title or interest for system

i nmprovenents for which the inpact fee is being collected.

(10) A local government that adopts an inpact fee

ordi nance shall provide a process for refunding inpact fees

that have been collected but not encunbered within a

reasonabl e period of tinme, not to exceed 8 years. Any refund

nust be paid to the current owner and nust include the unused

or _excess devel opnent i npact fee collected fromthe devel oper

plus the interest earned on those noneys.

Section 5. Allocation and expenditure of coll ected

i npact fees. --

(1)  An ordinance that inposes inpact fees nmust require

any inpact fees that are collected to be nmintained in one or
6
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nore interest-bearing accounts. Accounting records nust be

mai nt ai ned for each category of system .inprovenments. |nterest

earned on inpact fees nmust be considered funds of the account

on which it is earned and is subject to all restrictions

placed on the use of inpact fees under this act.

(2) A local governnent that inposes an inpact fee

shall keep records that identify the anount of any devel opnent

i npact fees collected and how those fees were encunbered or

expended during the preceding year for each category of system

i nprovenents.

Section 6. Appeals.--
(1) A local governnent that adopts an inpact fee

ordi nance may provide for an adninistrative appeal to its

governi ng body, or to such other body as is designated in the

ordi nance, of a determ nation of the ampunt of the inpact fee

for a devel opnent project or an appeal of an interpretation of

the fee. An adnministrative appeal under this section does not

affect the availability of other legal renedies.

(2) A developer may pay an inpact fee to obtain a

devel opnent _order during the pendency of an appeal under

subsection (1). However, if the devel oper has filed an appeal

the devel oper nmay not be estopped from pursuing the appea

under subsection (1) as a result of paying the inpact fee. In

addition, the developer is entitled to a refund if it is

determ ned through the appeals process provided in subsection

(1) that the inpact fee at issue violates this act.

(3) An inpact fee ordinance may provide for the

resolution of disputes over an inpact fee through voluntary

binding arbitration with a nutually aqgreed-upon arbitrator

Section 7. Oher powers and rights.--This act does not

prevent or prohibit agreenents between property owners or
7
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1| devel opers and | ocal governments or other governmenta

2| entities regarding the construction or installation of system
3| inprovenents and providing for credits or reinmbursenents for
4| system inprovenent costs incurred by a devel oper, including

5| interproject transfers of credits, or providing for

6| reinbursement for project inprovement costs that are used or
7| shared by nore than one devel opnent project.

8 Section 8. Transition.--This act does not repeal any
9| existing laws or ordinances authorizing a |ocal governnent to
10| inpose inpact fees or to require contributions or property

11| dedications for capital inprovenents. However, an existing

12| ordinance that is not in conpliance with this act nust be

13| brought into conpliance with this act by October 1, 2005.

14 Section 9. Section 201.032, Florida Statutes, is

15| created to read:

16 201.032 Local option real estate transfer surtax on
17| deeds; conditions of levy:; use of proceeds.--

18 (1) Subject to subsections (9) and (10), the governing
19| authority of a county may levy a surtax on docunents that are
20| taxed under s. 201.02, at a rate not exceeding 5 cents on each
21($100 or fractional part thereof of the consideration for the
22| real estate or interest therein. The grantor of the rea
23| estate or interest therein shall pay the surtax. However, the
24| surtax may not be levied on the docunment that conveys a
25| specific interest in real property in this state for the first
26| time following July 1, 2004. Subsequent documents conveyind
27| the sane interest are subject to the surtax.
28 (2) The levy of the surtax shall be pursuant to an
29| ordinance conditioned to take effect only upon approval by a
30| majority vote of the electors of the county voting in a
31| referendum or pursuant to an ordi nance enacted by an
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extraordi nary vote of the governing authority of the county.

The governing authority of the county nmust hold a public

hearing at | east 2 weeks before the fornmal adoption of the

ordi nance.

(3) The governing authority of the county shall notify

the Departnent of Revenue within 10 days after final adoption

by ordi nance or referendum of an inposition, termnation, or

rate change of the surtax. The notice nust specify the period

during which the surtax will be in effect and the rate of the

surtax _and nust include a copy of the ordi nance and such other

information as the department requires by rule. Failure to

timely provide such notification to the departnent shal

result in the delay of the effective date of the surtax for a

period of 1 vear. A surtax or _an increase or decrease in the

rate of the surtax nust take effect on January 1 and nust

term nate on Decenber 31.

(4) 1f the surtax is conditioned to take effect only

upon _approval by a majority vote of the electors of the county

voting in a referendum the county governing authority shal

place on the ballot a statenent that includes a brief genera

description of the projects to be funded by the surtax and

that confornms to the requirenents of s. 101.161 and reads as

foll ows:

FOR the surtax

AGAI NST the surtax

(5) Proceeds of the surtax nmay be used only to provide

infrastructure necessary to inplenent adopted | ocal governnment

conprehensive plans. As used in this subsection, the term

infrastructure" nmeans any fixed capital expenditure or fixed

capital outlay associated with the construction,

reconstruction, or inprovenent of public facilities that have
9

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2004 CS for SB 2874
316-2620- 04

a life expectancy of 5 or nore years and any land acquisition

| and i nprovenent, design, and engi neering costs rel ated

t hereto.

(6) Proceeds of the surtax may be pl edged by the

governi ng authority of the county to pay principal and

interest on bonds issued for the provision of infrastructure

pursuant to subsection (5). If the proceeds are pledged to

secure principal and interest due on such bonds, the pledge

constitutes a valid and legally binding contract between the

governing authority of the county and the bondholders, and the

governing authority of the county nust continue to |evy the

surtax as |long as _any bonds are outstanding.

(7) The Department of Revenue shall adm nister the

surtax pursuant to s. 201.11. Section 201.15 does not apply to

this surtax. A portion of the tax proceeds, not to exceed 1

percent, may be used to pay the departnment's cost of

collection and enforcenent of the surtax.

(8) The governing authority of a county that receives

t he proceeds of the surtax authorized by this section nay not

apply the proceeds of the surtax, or any other funds

designated as capital outlay funds, to operating costs. Each

governing authority of the county that |levies a surtax shall

within 90 days after the close of its fiscal year, subnmit to

the Departnent of Financial Services a financial report that

contains infornmation showi ng the use of the surtax proceeds.

(9) |If the governing authority of a county does not

i npose _an_inpact fee pursuant to section 4 of this act and

chooses to levy the surtax pursuant to this section, the

governing authority of the county nmay not | evy any inpact fee

until the ordinance inposing this surtax has been resci nded

10
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and all obligations against which the surtax revenues have

been pl edged are satisfied.

(10) 1f the governing authority of a county inposes a

surtax pursuant to this section, the governing authority may

not increase the rate of any inpact fee inposed pursuant to

section 4 of this act beyond the rate inposed on January 1,

2003, and may not i npose an additional inpact fee until the

ordi nance inposing this surtax has been rescinded and al

obligations agai nst which the surtax revenues have been

pl edged are satisfied.

(11) The Departnent of Revenue is directed to adopt

rules pursuant to ss. 120.536(1) and 120.54 and to design

prepare, print, and adopt forns to inplenent and enforce the

provisions of this section. Such forns nust be used and

recorded on any docunent that conveys a specific interest in

real property, pursuant to the requirenents of this section

in the county inposing the surtax. |If no tax is due pursuant

to this section, the grantor of the real estate or interest

therein nust record an affidavit verifying that no tax i s due.

At the tinme of recording, the surtax nust be paid to the clerk

of the court. The clerk shall collect and remt the surtax to

the Departnent of Revenue for distribution to the county

|l evying the surtax. The clerk may retain 1 percent of the

surtax paid as a service charge of the clerk's office.

(12) The Departnent of Revenue is authorized to adopt

emergency rules under ss. 120.536(1) and 120.54(4) to

i npl enent _and enforce the provisions of s. 201.032. The

energency rules shall remnin in effect until the adoption of

permanent rules as provided in s. 201.032.

(13) Taxes inposed by this section do not apply to a

deed, transfer, or conveyance between spouses or forner
11

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2004 CS for SB 2874
316-2620- 04

1| spouses pursuant to an action for dissolution of marriage

2| wherein the real property is or was their nmarital home or an

3| interest therein. Taxes paid pursuant to this section shall be

4| refunded in those cases in which a deed, transfer, or

5| conveyance occurred 1 year before a dissolution of marriage.

6| This subsection applies in spite of any consideration as

7| defined in subsection (1).

8 Section 10. This act shall take effect July 1, 2004.

9

10 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

11 Senate Bill 2874

12

13| The comm ttee substitute (CS) revises the definition of
"inmpact fee" to exclude any charge or fee to connect to_ any

14| municipal -owned utility. The CS del etes | anguage prohibiting
the inposition of an inpact fee for public tacilities built in

15| advance to serve new devel opnent. It del etes | anguage
requiring an inpact fee credit for state or federal funds

16| received by the | ocal governnent for systeminprovenents.

17| In addition, this CS requires the Departnent of Revenue to
adopt forms to be used when the surtax is paid; requires an

18| affidavit to be subnitted by the seller of the ﬁropert
verifying that the tax is not due; authorizes the clerk of the

19| court to collect a fee; authorizes the Departnment of Revenue
to adopt emergency rules to inplenent this section; and

20| provides an exception to the surtax when there is a
di ssol ution of marri age.
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