Fl ori da Senate - 2004 CS for SB 2938

By the Committee on Governnental Oversight and Productivity;
and Senators Saunders and Bennett

302- 2530- 04
1 A Dbill to be entitled
2 An act relating to Southwest Florida
3 transportation; creating pt. X of ch. 348,
4 F.S., consisting of ss. 348.993, 348.9931
5 348.9932, 348.9933, 348.9934, 348.9935
6 348. 9936, 348.9937, 348.9938, 348.9939
7 348.994, 348.9941, 348.9942, 348.9943
8 348.9944, 348.9945, and 348.9946, F.S., titled
9 "Sout hwest Fl ori da Expressway Authority";
10 provi di ng a popul ar name; providing
11 definitions; creating the Southwest Florida
12 Expressway Authority enconpassing Collier and
13 Lee Counties; providing for a governing body of
14 the authority; providing for nmenbership
15 establishing a process for Charlotte County to
16 participate in the authority; providing
17 pur poses and powers; providing for the
18 Sout hwest Fl orida Transportation System
19 provi ding for procurenent; providing bond
20 financing authority for inprovenents; providing
21 for bonds of the authority; providing for
22 fiscal agents; providing the State Board of
23 Admi nistration my act as fiscal agent;
24 providing for certain financial agreenents;
25 providing for rights and renedi es of
26 bondhol ders; providing for |ease-purchase
27 agreenent with the Departnent of
28 Transportation; providing the departnment nay be
29 appoi nted agent of authority for construction
30 provi ding for acquisition of [ands and
31 property; providing for cooperation with other
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units, boards, agencies, and individuals;
provi di ng covenant of the state; providing for
exenption fromtaxation; providing for
eligibility for investnents and security;
provi di ng pl edges shall be enforceabl e by
bondhol ders; providing for construction and
application; providing for future expiration of

the act; providing a contingent effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Part X of chapter 348, Florida Statutes,
consi sting of sections 348.993, 348.9931, 348.9932, 348.9933,
348.9934, 348.9935, 348.9936, 348.9937, 348.9938, 348.9939,
348.994, 348.9941, 348.9942, 348.9943, 348.9944, 348.9945, and
348.9946, is created to read:
Part X

Sout hwest Fl ori da Expressway Authority

348.993 Popular nane.--This part nmay be referred to by

the popul ar nane the "Sout hwest Fl orida Expressway Authority

Law.

348.9931 Definitions.--The followi ng terns, whenever

used or referred to in this part, shall have the follow ng

neani ngs, except in those instances where the context clearly

indi cates ot herw se:

(1) "Agency of the state" neans and includes the state

and any departnent of, or corporation, agency, or

instrunentality heretofore or hereafter created, designated,

or established by, the state.

(2) "Authority" means the body politic and corporate,

and agency of the state, created by this part.
2
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(3) "Bonds" neans and includes the notes, bonds,

refundi ng bonds, or other evidences of indebtedness or

obligations, in either tenporary or definitive form which the

authority is authorized to issue pursuant to this part.

(4) "County" neans the Counties of Collier and Lee.

(5) "DBOM contract" neans the docunent and al

concom tant rights approved by the authority providing the

sel ected person or entity the exclusive right to desiagn,

build, operate, and mmintain the Southwest Florida

Transportation System

(6) "DBOWVF contract" neans the docunent and al

concom tant rights approved by the authority providing the

sel ected person or entity the exclusive right to desiagn,

build, operate, mmnintain, and finance all or a portion of the

Sout hwest Florida Transportation System

(7)  "Departnent" neans the Departnent of

Transportation existing under chapters 334-339.

(8) "Expressway" is the sane as linited access

expressway.
(9) "Federal agency" neans and includes the United

States, the President of the United States, or any departnent

of, or corporation, agency, or instrunentality heretofore or

hereafter created, designated, or established by, the United

St at es.

(10) "lease-purchase agreenent" neans the

| ease-purchase agreenents which the authority is authorized

pursuant to this part to enter into with the Departnent of

Transportation.

(11) "Limted access expressway" neans a street or

hi ghway especially designed for through traffic and over,

from or to which no person shall have the right of easenment,
3
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use, or _access except in accordance with the rules and

requl ati ons pronul gated and established by the authority for

the use of such facility. Such highways or streets may be

par kways, from which trucks, buses, and other commercia

vehicles shall be excluded, or they may be freeways open to

use by all customary forns of street and highway traffic.

(12) "Menbers" neans the governing body of the

authority, and the term "nenber" neans one of the individuals

constituting such governing body.

(13) "Proposed project” neans a facility which, if

constructed, will becone part of the Sout hwest Florida

Transportation System and it shall identify the genera

corridor and alignnent of the facility and its limts.

Further, it shall nean a project or projects which are in the

| ong-range transportation plan of Lee County or Collier

County, or both plans if the proposed project is to be |ocated

in both counties.

(14) "Southwest Florida Transportation System neans

any and all expressways and appurtenant facilities thereto,

including, but not linted to, all approaches, roads, bridges,

and avenues of access for said expressway Or expressways,

whet her tolled or nontolled, or such other facility as the

authority determ nes or designates.

(15) "State Board of Adm nistration" neans the body

corporate existing under the provisions of s. 9, Art. X I of

the State Constitution, or any successor thereto.

(16) "sSystem nmeans the Sout hwest Fl orida

Transportation System

4

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2004 CS for SB 2938
302- 2530- 04

Words inmporting singular nunber include the plural nunber in

each case and vice versa, and words inporting persons include

firms and corporations.

348.9932 Sout hwest Fl ori da Expressway Authority.--

(1) There is hereby created and established a body

politic and corporate, an agency of the state, enconpassing

Collier and Lee Counties, to be known as the Southwest Florida

Expressway Authority, hereinafter referred to as the

authority."

(2) The governing body of the authority shall consi st

of seven voting nenbers and one nonvoting nenber, as set forth

in this subsection.

(a)l.a. One nenmber who is a permanent resident of

Col lier County and one nenber who is a pernanent resident of

Lee County shall be appointed by the Governor to serve a term

of 4 years each. The CGovernor shall select his appointees from

a list submitted by the board of county conmi ssioners of each

county, with each list recommending five candidates fromtheir

respective county.

b. One nmenber who is a pernmanent resident of Collier

County shall be appointed by the Board of County Conmi SSioners

of Collier County and one nmenber who is a pernmanent resident

of Lee County shall be appointed by the Board of County

Commi ssioners of lLee County, to serve a termof 4 yvears each

2. Each nenber appointed under this paragraph shall be

a person of outstanding reputation for integrity,

responsibility, and business ability and shall have an

interest in ground transportation. No elected official and no

person who is an enployee, in any capacity, of Collier County

or Lee County or of any city within Collier County or Lee
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County shall be an appointed nenber of the authority except as

set forth in this section.

3. Each appointed nenber shall be a resident of his or

her respective county during his or her entire term

4. Fach appointed nenber shall be a voting nenber and

shall hold office until his or her successor has been

appoi nted and has qualified. A vacancy occurring during a term

shall be filled only for the renmni nder of the unexpired term

(b) One nenber from Collier County and one nenber from

Lee County shall be selected by the nenbers of the respective

county conmi ssion fromanpng its nenbers to serve as a voting

nenber _for a termof 2 yvears each. Each conm ssioner nust be a

nenber of the county conmi ssion when selected and for the ful

extent of the termof this selection

(c) The executive director of the Southwest Florida

Reqgi onal Pl anni ng Council shall serve as the seventh voting

nenber .

(d) The district secretary of the Departnent of

Transportation serving in the district that contains Collier

County and Lee County shall serve as a nonvoting nenber.

(e) Any nenber of the authority shall be eligible for

reappoi nt nent.

(3)(a) The authority shall elect one of its nenbers as

chair of the authority. The authority shall also elect a

secretary and a treasurer who may or nmmy not be nmenbers of the

authority. The chair, secretary, and treasurer shall hold such

offices at the will of the authority. Four nmenbers of the

authority shall constitute a quorum and a vote of the

majority of those present shall be necessary for any action

taken by the authority. No vacancy in the authority shal

6
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inpair the right of a guorumof the authority to exercise al

of the rights and performall of the duties of the authority.

(b) Upon the effective date of his or her appointnent,

or_as soon thereafter as practicable, each appointed nenber of

the authority shall enter upon his or her duties.

(4) |f an expansion of the project into Charlotte

County is warranted and desirable as indicated by the adoption

of resolutions in support of the expansion by the authority

and by each Board of County Conmi ssioners of Charlotte,

Collier, and Lee Counties, the nenbership of the authority

shal |l be expanded as set forth in this subsection. The

authority shall have nine voting nenbers and two nonvoting

nenbers. The executive director of the Southwest Florida

Regi onal Pl anning Council will shift froma voting nenber to a

nonvoting nenber. Three nenbers from Charlotte County shall be

added to the authority and each shall be a voting nenber. The

Charlotte County nenbers shall be selected in the sane manner

as provided for the appointnent of the nenbers from Collier

and Lee Counti es.

(5)(a) The authority may enploy an executive director,

its own counsel and legal staff, technical experts, engineers,

and such enpl oyees, pernmanent or tenporary, as it nay require;

nmay deternine the qualifications and fix the conpensation of

such persons, firns, or corporations; and nay enploy a fisca

agent or agents. The authority may delegate to one or nore of

its agents or enployees such of its power as it shall deem

necessary to carry out the purposes of this part, subject

al ways to the supervision and control of the authority.

Menbers of the authority may be renpved fromoffice by the

Governor for misconduct, nmlfeasance, m sfeasance, or

nonf easance in office.
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1 (b) Menbers of the authority shall be entitled to

2| receive fromthe authority their travel and other necessary

3| expenses incurred in connection with the business of the

4| authority as provided in s. 112.061, but they shall draw no

5| salaries or other conpensation.

6 348.9933 Purposes and powers. - -

7 (1)(a) The authority created and established by the

8| provisions of this part is hereby granted and shall have the
9| right to acquire, hold, construct, inprove, mmintain, operate,
10| own, and lease, in the capacity of |essor, the Southwest

11| Elorida Transportation System hereinafter referred to as the
12 |"system "

13 (b) It is the express intention of this part that said
14| authority, in the construction of said Southwest Florida

15| Transportation System within the geographic boundaries of

16| Collier and Lee Counties, is linmted to the pursuit of tolled
17| expressway lanes on Interstate Highway 75 within these

18| counties. Further, the authority shall be authorized to

19| construct any extensions, additions, or inprovenents to said
20| system or appurtenant facilities, including all necessary
21| approaches, roads, bridges, and avenues of access, with such
22| changes, nodifications, or revisions of said project as shal
23| be deened desirable and proper with the concurrence of the
24| respective county conm ssions. The responsibilities of the
25| authority will not be expanded to cover any other projects
26| beyond Interstate 75 toll |anes and appurtenant facilities
27| unless resolutions in support of such expansion or other
28| project are adopted by the Boards of County Comm ssioners of
29| Lee and Collier Counties.
30 (2) The authority is hereby granted and shall have and
31| may exercise all powers necessary, appurtenant, convenient, or
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incidental to the carrying out of the aforesaid purposes,

including, but not linted to, the followi ng rights and

owers:

(a) To sue and be sued, inplead and be inpl eaded,

conplain, and defend in all courts.

(b) To adopt, use, and alter at will a corporate seal

(c) To acquire by donation or otherw se, purchase,

hold, lease as |l essee, and use any franchi se or property,

real, personal, or mixed, tangible or intangible, or any

options thereof in its own nane or _in conjunction with others,

or interest therein, necessary or desirable for carrying out

the purposes of the authority, and to sell, lease as |lessor

transfer, and dispose of any property or interest therein at

any tinme acquired by it.

(d) To enter into and nake | eases for terns it deens

necessary, as either |lessee or lessor, in order to carry out

the right to lease as set forth in this part.

(e) To enter into and nake | ease-purchase agreenents

with the departnent for terns it deens necessary or until any

bonds secured by a pledge of rentals thereunder, and any

refundi ngs thereof, are fully paid as to both principal and

interest, whichever is |onger

(f) To fix, alter, charge, establish, and collect

rates, fees, rentals, and other charges for the services and

facilities of the Southwest Florida Transportation System

which rates, fees, rentals, and other charges shall always be

sufficient to conply with any covenants made with the hol ders

of any bonds issued pursuant to this part; provided, however,

that such right and power nmay be assigned or del egated, by the

authority, to the departnent.

9

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2004 CS for SB 2938
302- 2530- 04

(d) To borrow noney and neke and i ssue negoti able

notes, bonds, refunding bonds, and other evi dences of

i ndebt edness or_obligations, either in tenporary or definitive

form hereinafter in this part sonetines called "bonds" of the

authority, for the purpose of financing all or part of the

i nprovenent or extension of the Southwest Florida

Transportation System and appurtenant facilities, including

all approaches, streets, roads, bridges, and avenues of access

for said Southwest Florida Transportation System and for any

ot her purpose authorized by this part; to secure the paynent

of such bonds or any part thereof by a pledge of any or all of

its revenues, rates, fees, rentals, or other charges; and in

general to provide for the security of said bonds and the

rights and renedies of the holders thereof. The authority may

enter into an agreenent between the authority and one or npbre

counties for the pledge of county gasoline tax funds, county

sales tax, or other county revenues to secure any bonds issued

for an authority project as authorized hereunder. In the event

the authority shall deternmne to fund or refund any bonds

theretofore issued by said authority, prior to the maturity

thereof ., the proceeds of such funding or refunding bonds

shall, pending the prior redenption of the bonds to be funded

or_refunded, be invested in direct obligations of the United

States, and it is the express intention of this part that such

out st andi ng bonds may be funded or refunded by the issuance of

bonds pursuant to this part.

(h) To nmeke contracts of every nane _and nature,

including, but not linmted to, partnerships providing for

participation in ownership and revenues, and to execute al

instrunents necessary or convenient for the carrying on of its

busi ness.
10
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(i) Wthout linmtation of the foregoing, to borrow

noney and accept grants from and to enter into contracts,

| eases, or other transactions with, any federal agency, the

state, any agency of the state, Collier County, Lee County,

and any city within these two counties or with any other

public body of the state.

(j) To have the power of enminent domain, including the

procedural powers granted under chapters 73 and 74.

(k) To pledge, hypothecate, or otherw se encunber al

or any part of the revenues, rates, fees, rentals, or other

charges or receipts of the authority as security for all or

any of the obligations of the authority.

() To do all acts and things necessary or convenient

for the conduct of its business and the general welfare of the

authority in order to carry out the powers granted to it by

this part or any other |aw.

(m __Wth the consent of the county within whose

jurisdiction the following activities occur, to construct,

operate, and maintain roads, bridges, avenues of access,

t hor oughf ares, and boul evards outside the jurisdictiona

boundaries of Collier and Lee Counties, together with the

right to construct, repair, replace, operate, install, and

mai ntain toll paynent systens thereon, with all necessary and

incidental powers to acconplish the foregoing.

(3) The authority shall have no power at any tine or

in any manner to pledge the credit or taxing power of the

state or any political subdivision or agency thereof,

including Collier and Lee Counties or any city within these

counties, nor_shall any of the authority's obligations be

deened to be obligations of the state or of any politica

subdi vi si on _or _agency thereof, nor shall the state or any
11
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1| political subdivision or agency thereof, except the authority,
2| be liable for the paynent of the principal of or interest on
3| such obligations unless agreed to by such entity.

4 348.9934 Procurenent.--The authority is authorized to
5| procure commdities and the services of a qualified person or
6| entity to design, build, finance, operate, maintain, and

7| inplenent the Southwest Florida Transportation System

8| including the use of a DBOM or DBOWF nethod using a request

9| for proposal, a request for qualifications, or an invitation
10| to negotiate.

11 348.9935 Bond financing authority for

12| inprovenents.--Pursuant to s. 11(f), Art. VIl of the State

13| Constitution, the Leqgislature hereby approves for bond

14| financing by the Southwest Florida Expressway Authority

15| inprovenments to toll collection facilities, interchanges to
16| the legislatively approved regional transportation system and
17| any other facility appurtenant, necessary, or incidental to
18| the approved system Subject to terns and conditions of

19| applicable revenue bond resolutions and covenants, such costs
20| may be financed in whole or in part by revenue bonds issued
21| pursuant to s. 348.9936(1)(a) or (b) whether currently issued
22| or issued in the future, or by a conbination of such bonds.
23 348.9936 Bonds of the authority.--

24 (1)(a) Bonds may be issued on behalf of the authority
25| pursuant to the State Bond Act.

26 (b) Aternatively, the authority may issue its own

27| bonds pursuant to this part at such tinmes and in such

28| principal anpunt as, in the opinion of the authority, is

29| necessary to provide sufficient noneys for achieving its

30| purposes; however, such bonds may not pledge the full faith
31| and credit of the state. Bonds issued by the authority

12
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pursuant to this paradraph or paragraph (a)., whether on

original issuance or on refunding, shall be authorized by

resolution of the nenbers thereof and may be either term or

serial bonds and shall bear such date or dates, mature at such

tine or tines, bear interest at such rate or rates, payable

sem annual ly, be in such denoni nations, be in such form

ei ther coupon or fully reqgistered, carry such registration

exchangeability, and interchangeability privileges, be payable

in such medium of paynent and at such place or places, be

subject to such terns of redenption, and be entitled to such

priorities on the revenues, rates, fees, rentals, or other

charges or receipts of the authority, including any other

funds received by the authority pursuant to the ternms of any

| ease-purchase agreenent between the authority and the

departnent, as such resolution or any resolution subsequent

thereto may provide. The bonds shall be executed either by

nmanual _or facsinile signature by such officers as the

authority shall determ ne, provided that such bonds shall bear

at_l east one signature which is manually executed thereon, and

the coupons attached to such bonds shall bear the facsinmle

signature or signatures of such officer or officers as shal

be designated by the authority and shall have the seal of the

authority affixed, inprinted, reproduced, or lithographed

thereon, all as may be prescribed in such resolution or

resol utions.

(c) Bonds issued pursuant to paragraph (a) or

paragraph (b) shall be sold at public sale in the sane nmanner

provided by the State Bond Act. However, if the authority

shall, by official action at a public neeting, determ ne that

a_neqgotiated sale of such bonds is in the best interest of the

authority, the authority nay negotiate the sale of such bonds
13
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with the underwiter or underwiters designated by the

authority and the Division of Bond Finance of the State Board

of Administration with respect to bonds issued pursuant to

paragraph (a) or solely the authority with respect to bonds

i ssued pursuant to paragraph (b). The authority's

determ nation to negotiate the sale of such bonds may be

based, in part, upon the witten advice of the authority's

financial adviser. Pending the preparation of definitive

bonds, interimcertificates may be issued to the purchaser or

purchasers of such bonds and may contain such terns and

conditions as the authority nmay deternine

(d) The authority may issue bonds pursuant to

paradraph (b) to refund any bonds previously issued regardl ess

of whether the bonds being refunded were issued by the

authority pursuant to this part or on behalf of the authority

pursuant to the State Bond Act.

(2) Any such resolution or resolutions authorizing any

bonds hereunder nmay contain provisions which shall be part of

the contract with the holders of such bonds, as to:

(a) The pledging of all or any part of the revenues,

rates, fees, rentals, or other charges or receipts of the

authority, derived by the authority, fromthe Southwest

Florida Transportation System

(b) The conpletion, inprovenent, operation, extension,

mai nt enance, repair, |lease, or |ease-purchase agreenent of

said system and the duties of the authority and others,

including the departnent, with reference thereto.

(c) Limtations on the purposes to which the proceeds

of the bonds, then or thereafter to be issued, or of any |oan

or grant by the United States or the state may be applied.

14
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(d) The fixing, charging, establishing, and collecting

of rates, fees, rentals, or other charges for use of the

services and facilities of the Southwest Florida

Transportation System or any part thereof.

(e) The setting aside of reserves or sinking funds or

repair _and replacenent funds and the regul ation and

di sposition thereof.

(f) limtations on the issuance of additional bonds.

(q) The ternms _and provisions of any | ease-purchase

agreenent, deed of trust, or indenture securing the bonds or

under _whi ch the sane may be issued.

(h) Any other or additional adreenents with the

hol ders of the bonds which the authority may deem desirabl e

and proper.
(3) The authority nmay enploy fiscal agents as provided

by this part, or the State Board of Adm nistration nmay, upon

request of the authority, act as fiscal agent for the

authority in the issuance of any bonds which may be issued

pursuant to this part, and the State Board of Administration

may, upon request of the authority, take over the nmanagenent,

control, administration, custody, and paynment of any or al

debt services or funds or assets now or hereafter available

for any bonds issued pursuant to this part. The authority may

enter into any deeds of trust, indentures, or other agreenents

with its fiscal agent, or with any bank or trust conmpany

within or without the state, as security for such bonds and

may, under such agreenents, sign and pledge all or any of the

revenues, rates, fees, rentals, or other charges or receipts

of the authority. Such deed of trust, indenture, or other

agreenent _may contain such provisions as are customary in such

15
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1| instrunments or, as the authority may authorize, including, but
2| without linmitation, provisions as to:

3 (a) The conpletion, inprovenent, operation, extension,
4| maintenance, repair, and |l ease of, or |ease-purchase agreenent
5| relating to, the Southwest Florida Transportation System and
6| the duties of the authority and others, including the

7| department, with reference thereto.

8 (b) The application of funds and the safeguardi ng of

9| funds on hand or on deposit.

10 (c) The rights and renedies of the trustee and the

11| holders of the bonds.

12 (d) The terns and provisions of the bonds or the

13| resolutions authorizing the issuance of sane.

14 (4) Any of the bonds issued pursuant to this part are,
15| and are hereby declared to be, negotiable instrunents and

16| shall have all the qualities and incidents of negotiable

17| instrunments under the |aw nerchant and the negotiabl e

18| instrunents |aw of the state.

19 (5) Notwithstanding any of the provisions of this

20| part, each project, building, or facility which has been

21| financed by the issuance of bonds or other evidence of

22| indebtedness under this part and any refinancing thereof is
23| hereby approved as provided for ins. 11(f), Art. VIl of the
24| State Constitution.

25 348. 9937 Renedies of the bondhol ders. --

26 (1) The rights and the renedies herein conferred upon
27| or granted to the bondholders shall be in addition to and not
28| in limtation of any rights and renedies lawfully granted to
29| such bondholders by the resolution or resolutions providing
30| for the issuance of bonds, or by a |ease-purchase agreenent,
31| deed of trust, indenture, or other agreenent under which the

16
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bonds may be issued or secured. In the event that the

authority shall default in the paynent of the principal of or

interest on any of the bonds issued pursuant to the provisions

of this part after such principal of or interest on said bonds

shal |l have becone due, whether at maturity or upon call for

redenption, or the departnent shall default in any paynents

under, or covenants made in, any |ease-purchase agreenent

bet ween the authority and the departnment, and such default

shall continue for a period of 30 days, or in the event that

the authority or the departnent shall fail or refuse to conply

with the provisions of this part or any agreenent nade with,

or for the benefit of, the holders of the bonds, the holders

of 25 percent in _aggregate principal ampunt of the bonds then

out st andi ng shall be entitled as of right to the appointment

of a trustee to represent such bondhol ders for the purposes

hereof ; provided, however, that such holders of 25 percent in

aggregate principal amunt of the bonds then outstanding shal

have first given notice of their intention to appoint a

trustee, to the authority and to the departnent. Such notice

shall be deened to have been given if given in witing,

deposited in a securely sealed postpaid wapper, nailed at a

reqularly maintained United States post office box or station

and addressed, respectively, to the chair of the authority and

to the secretary of the Departnent of Transportation at the

principal office of the departnent.

(2) Such trustee, and any trustee under any deed of

trust, indenture, or other agreenent, nmay, and upon witten

request of the holders of 25 percent, or such other

percentages as may be specified in any deed of trust,

indenture, or other agreenent aforesaid, in principal anpunt

17
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of the bonds then outstanding, shall, in any court of

conpetent jurisdiction, in his, her, or its own nane:

(a) By mandanus or _other suit, action, or proceeding

at law or in equity, enforce all rights of the bondhol ders,

including the right to require the authority to fix,

establish, maintain, collect, and charge rates, fees, rentals,

and ot her charges, adequate to carry out any agreenent as to,

or _pledge of, the revenues or receipts of the authority to

carry out any other covenants and agreenents with or for the

benefit of the bondholders, and to performits and their

duties under this part.

(b) By mandanus or _other suit, action, or proceeding

at law or in equity, enforce all rights of the bondhol ders

under or pursuant to any | ease-purchase agreenent between the

authority and the departnent, including the right to require

the departnent to make all rental paynents required to be nade

by it under the provisions of any such | ease-purchase

agreenent, and to require the departnent to carry out any

ot her covenants and agreenents with or for the benefit of the

bondhol ders, and to performits and their duties under this

part.

(c) Bring suit upon the bonds.

(d) By action or suit in equity, require the authority

or _the departnent to account as if it were the trustee of an

express trust for the bondhol ders.

(e) By action or suit in equity, enjoin any acts or

thi ngs which may be unlawful or in violation of the rights of

t he bondhol ders.

(3) Any trustee, when appointed as aforesaid or acting

under a deed of trust, indenture, or other agreenent, and

whet her _or _not all bonds have been decl ared due and payabl e,
18
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shall be entitled as of right to the appointnent of a

receiver, who may enter upon _and take possession of the

Sout hwest Florida Transportation Systemor the facilities or

any part or parts thereof, the rates, fees, rentals, or other

revenues, charges, or receipts fromwhich are, or nmay be,

applicable to the paynment of the bonds so in default, and

subject to and in conpliance with the provisions of any

| ease-purchase agreenent between the authority and the

depart nent operate and mmintain the sanme, for and on behal f of

and in the nane of, the authority, the departnent, and the

bondhol ders, and collect and receive all rates, fees, rentals,

and ot her charges or receipts or revenues arising therefromin

the same manner as the authority or the departnent m ght do,

and shall deposit all such nobneys in a separate account and

apply the sane in such manner _as the court shall direct. In

any suit, action, or proceeding by the trustee, the fees,

counsel fees, and expenses of the trustee, and said receiver,

if any, and all costs and disbursements allowed by the court

shall be a first charge on any rates, fees, rentals, or other

charges, revenues, or receipts derived fromthe Southwest

Florida Transportation System or the facilities or services

or any part or parts thereof, including paynents under any

such | ease-purchase agreenent as aforesaid which said rates,

fees, rentals, or other charges, revenues, or receipts shal

or may be applicable to the paynent of the bonds so in

default. Such trustee shall, in addition to the foregoing,

have and possess all of the powers necessary or _appropriate

for the exercise of any functions specifically set forth

herein or incident to the representation of the bondholders in

the enforcement and protection of their rights.

19
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(4) Nothing in this section or any other section of

this part shall authorize any receiver appointed pursuant

hereto for the purpose, subject to and in conpliance with the

provi sions of any | ease-purchase agreenent between the

authority and the departnent, of operating and nmintaining the

Sout hwest Florida Transportation Systemor any facilities or

part or parts thereof to sell, assign, nortgage, or otherw se

di spose of any of the assets of whatever kind and character

bel onging to the authority. It is the intention of this part

to linmt the powers of such receiver, subject to and in

conpliance with the provisions of any | ease-purchase adgreenent

bet ween the authority and the departnent, to the operation and

mai nt enance of the Sout hwest Florida Transportati on System or

any facility or part or parts thereof, as the court nmay

direct, in the nane and for and on behalf of the authority,

the departnent, and the bondhol ders, and no hol der of bonds on

the authority nor any trustee shall ever have the right in any

suit, action, or proceeding at law or in equity to conpel a

receiver, nor shall any receiver be authorized or any court be

enpowered to direct the receiver to sell, assign, nortgage, or

ot herwi se di spose of any assets of whatever kind or character

bel onging to the authority.

348.9938 Lease-purchase agreenent. --

(1) In order to effectuate the purposes of this part

and as authorized by this part, the authority nay enter into a

| ease-purchase agreenent with the departnment relating to and

covering the Southwest Florida Transportation System

(2) Such | ease-purchase agreenent shall provide for

the | easing of the Southwest Florida Transportation System by

the authority, as lessor, to the departnent, as | essee; shal

prescribe the termof such |ease and the rentals to be paid
20
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t hereunder; and shall provide that upon the conpletion of the

faithful perfornmance thereunder and the term nation of such

| ease-purchase agreenent, title in fee sinple absolute to the

Sout hwest Florida Transportation System as then constituted

shall be transferred in accordance with |law by the authority

to the state and the authority shall deliver to the departnent

such deeds and conveyances as shall be necessary or convenient

to vest title in fee sinple absolute in the state.

(3) Such | ease-purchase agreenent may include such

ot her provisions, agreenents, and covenants as the authority

and the departnment deem advi sable or required, including, but

not limted to, provisions as to the bonds to be issued under

and for the purposes of, this part; the conpletion, extension

i nprovenent ., operation, and nmi ntenance of the Sout hwest

Florida Transportation System and the expenses and the cost of

operation of said authority; the charging and collection of

tolls, rates, fees, and other charges for the use of the

services and facilities thereof; the application of federal or

state grants or aid which nmay be made or given to assist the

authority in the conpletion, extension, inprovenent,

operation, and mai ntenance of the Southwest Florida

Transportation System which the authority is hereby

authorized to accept and apply to such purposes; the

enf orcenent of paynent and collection of rentals; and any

other terns, provisions, or covenants necessary, incidental

or appurtenant to the nmaking of and full performance under

such | ease-purchase agreenent.

(4) The departnment, as | essee under such

| ease-purchase agreenent, is hereby authorized to pay as

rentals thereunder any rates, fees, charges, funds, noneys,

receipts, or inconme accruing to the departnent fromthe
21
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1| operation of the Southwest Florida Transportation System and
2| may also pay as rentals any appropriations received by the

3| department pursuant to any act of the Legislature of the state
4| heretofore or hereafter enacted: provided, however, that

5| nothing herein nor in such | ease- purchase agreenent is

6| intended to nor shall this part or such |ease-purchase

7| agreement require the making or continuance of such

8| appropriations, nor shall any holder of bonds issued pursuant
9| to this part ever have any right to conpel the making or

10| continuance of such appropriations.

11 (5) Said departnent shall have power to covenant in

12| any | ease-purchase agreenent that it will pay all or any part
13| of the cost of the operation, maintenance, repair, renewal,
14| and repl acenent of said system and any part of the cost of
15| conpleting said systemto the extent that the proceeds of

16| bonds issued therefor are insufficient, from sources other

17| than the revenues derived fromthe operation of said system
18| Said department may also agree to nmake such other paynents

19| from any noneys available to said comm ssion, said county, or
20| said city in connection with the construction or conpletion of
21| said system as shall be deened by said departnent to be fair
22| and proper under any such covenants heretofore or hereafter
23| entered into.

24 (6) Said systemshall be a part of the state road

25| system and said departnment is hereby authorized, upon the

26| request of the authority, to expend out of any funds available
27| for the purpose such noneys, and to use such of its

28| engineering and other forces, as may be necessary and

29| desirable in the judgnent of said departnent, for the

30| operation of said authority and for traffic surveys, borings,
31
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1| surveys, preparation of plans and specifications, estimtes of
2| cost and other prelimnary engineering, and other studies.

3 348.9939 Departnent may be appointed agent of

4| authority for construction.--The departnment may be appointed
5| by said authority as its agent for the purpose of constructing
6| inprovenents and extensions to the Southwest Florida

7| Transportation Systemand for the conpletion thereof. In such
8| event, the authority shall provide the departnment with

9| conplete copies of all docunents, agreenents, resolutions,

10| contracts, and instrunments relating thereto and shall request
11| the departnent to do such construction work including the

12| planning, surveying, and actual construction of the

13| conpletion, extensions, and inprovenents to the Sout hwest

14| Florida Transportation System and shall transfer to the credit
15| of an account of the departnent in the treasury of the state
16| the necessary funds therefor, and the departnent shal

17| thereupon be authorized, enpowered, and directed to proceed
18| with such construction and to use the said funds for such

19| purpose in the sane manner that it is now authorized to use
20| the funds otherwi se provided by law for its use in
21| construction of roads and bridges.
22 348.994 Acquisition of lands and property. --
23 (1) For the purposes of this part, the Southwest
24| Elorida Expressway Authority nmay acquire private or public
25| property and property rights, including rights of access, air
26| view, and light, by gift, devise, purchase, or condemmation by
27| emi nent dommin proceedings, as the authority may deem
28| necessary for any of the purposes of this part, including, but
29| not linmted to, any |lands reasonably necessary for securing
30| applicable permits, areas necessary for managenent of access,
31| borrow pits, drainage ditches, water retention areas, rest

23
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areas, replacenent access for | andowners whose access is

i npai red due to the construction of a facility, and

replacenent rights-of-way for relocated rail and utility

facilities; for existing, proposed, or anticipated

transportation facilities on the Sout hwest Florida

Transportation Systemor in a transportation corridor

desi gnated by the authority. The authority shall also have the

power to condemm any mmterial and property necessary for such

ur poses.

(2) The right of eninent dommin herein conferred shal

be exercised by the authority in the manner provided by | aw

(3) When the authority acquires property for a

transportation facility or in a transportation corridor, it is

not subject to any liability inposed by chapter 376 or chapter

403 for preexisting soil or groundwater contanination due

solely to its ownership. This section does not affect the

rights or liabilities of any past or future owners of the

acqui red property, nor does it affect the liability of any

governnental entity for the results of its actions which

create or exacerbate a pollution source. The authority and the

Departnment _of Environnental Protection nmay enter into

i nt eragency agreenents for the performance, funding, and

rei nbursenent of the investigative and renedial acts necessary

for property acquired by the authority.

348.9941 Cooperation with other units, boards,

agenci es, and individuals.--Express authority and power is

hereby given and granted any county, nunicipality, drainage

district, road and bridge district, school district, or any

other political subdivision, board, comm ssion, or individua

in, or of, the state to make and enter into with the authority

contracts, |leases, conveyances, partnerships, or other
24

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2004 CS for SB 2938
302- 2530- 04

1| agreenents within the provisions and purposes of this part.

2| The authority is hereby expressly authorized to nmake and enter
3| into contracts, |eases, conveyances, partnerships, and other

4| agreenents with any political subdivision, agency, or

5| instrumentality of the state and any and all federal agencies,
6| corporations, and individuals for the purpose of carrying out
7| the provisions of this part.

8 348.9942 Covenant of the state.--The state does hereby
9| pledge to and agrees with any person, firm corporation, or

10| federal or state agency subscribing to or acquiring the bonds
11| to be issued by the authority for the purposes of this part

12| that the state will not limt or alter the rights hereby

13| vested in the authority and the departnment until all bonds at
14| any tinme issued, together with the interest thereon, are fully
15| paid and discharged insofar as the sane affects the rights of
16| the holders of bonds issued hereunder. The state does further
17| pledge to and agree with the United States that in the event
18| any federal agency shall construct or contribute any funds for
19| the conpletion, extension, or inprovenment of the Southwest
20| Florida Transportation System or any part or portion thereof,
21| the state will not alter or limt the rights and powers of the
22| authority and the departnent in any manner which would be
23| inconsistent with the continued maintenance and operation of
24| the Sout hwest Florida Transportation System or the conpletion
25| extension, or inprovenent thereof or which would be
26| inconsistent with the due performance of any agreenments
27| between the authority and any such federal agency, and the
28| authority and the departnent shall continue to have and may
29| exercise all powers herein granted, so long as the sane shal
30| be necessary or desirable for the carrying out of the purposes
31| of this part and the purposes of the United States in the

25
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conpl etion, extension, or inprovenent of the Southwest Florida

Transportation Systemor any part or portion thereof.

348.9943 Exenption fromtaxation.--The effectuation of

the authorized purposes of the authority created under this

part is, shall, and will be in all respects for the benefit of

the people of the state, for the increase of their commerce

and prosperity, and for the inprovenent of their health and

living conditions, and since such authority will be perform ng

essential governnental functions in effectuating such

pur poses, such authority shall not be required to pay any

taxes or _assessnents of any kind or nature whatsoever upon_any

property acquired or used by it for such purposes, or upon _any

rates, fees, rentals, receipts, incone, or charges at any tine

received by it, and the bonds issued by the authority, their

transfer, and the incone therefrom including any profits nmade

on the sale thereof, shall at all tines be free fromtaxation

of any kind by the state, or by any political subdivision

taxi ng agency, or instrunentality thereof. The exenption

granted by this section shall not be applicable to any tax

i nposed by chapter 220 on interest, incone, or profits on debt

obligations owned by corporations.

348.9944 Eliqgibility for investnents and

security.--Any bonds or other obligations issued pursuant to

this part shall be and constitute |egal investnents for banks,

savi ngs banks, trustees, executors, adnmi nistrators, and al

other fiduciaries and for all state, nunicipal, and other

public funds and shall also be and constitute securities

eligible for deposit as security for all state, nunicipal, or

ot her public funds, notwi thstanding the provisions of any

other law or laws to the contrary.

26
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348. 9945 Pl edges _enforceabl e by bondholders.--1t is

the express intention of this part that any pledge by the

departnent of rates, fees, revenues, or other funds, as

rentals, to the authority, or any covenants or adreenents

relative thereto, nmay be enforceable in any court of conpetent

jurisdiction against the authority or directly against the

depart nent by any hol der of bonds issued by the authority.

348.9946 This part conplete and additiona

authority. --

(1) The powers conferred by this part shall be in

addi tion and supplenental to the existing powers of said

authority and the departnent, and this part shall not be

construed as repealing any of the provisions of any other | aw,

general , special, or local, but to supersede such other | aws

in the exercise of the powers provided in this part and to

provide a conplete nethod for the exercise of the powers

granted in this part. The extension and inprovement of said

Sout hwest Florida Transportation System and the issuance of

bonds hereunder to finance all or part of the cost thereof,

may be acconplished upon conpliance with the provisions of

this part without regard to or necessity for conpliance with

the provisions, limtations, or restrictions contained in any

ot her general, special, or local law, including, but not

limted to, s. 215.821, and no approval of any bonds issued

under _this part by the qualified electors or qualified

el ectors who are freeholders in the state or in said Collier

County or lLee County, or in any city within these two

counties, or in any other political subdivision of the state,

shall be required for the issuance of such bonds pursuant to

this part.
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(2) This part shall not be deened to repeal, rescind,

or_ nmodify any other law or laws relating to said State Board

of Administration, said Departnent of Transportation, or the

Di vision of Bond Finance of the State Board of Adm nistration

but shall be deened to and shall supersede such other |aw or

laws as are inconsistent with the provisions of this part,

including, but not limted to, s. 215.821

Section 2. Sunset of the Sout hwest Florida Expressway

Aut hority's duties and powers.--The powers conferred to the

Sout hwest Fl orida Expressway Authority and part X of chapter

348, Florida Statutes, the statutory establishnent of the

Sout hwest Fl ori da Expressway Authority, shall expire 12 vears

after this act takes effect if the Southwest Florida

Expressway Authority has no outstandi ng i ndebt edness, no

studi es underway, no design underway, and no projects under

construction and i s not operating or maintaining any part of

the systemit was established to create.

Section 3. This act shall take effect upon resolutions
in support of this act being passed by both the Lee County
Board of County Commi ssioners and the Collier County Board of
County Conmi ssioners, but no sooner than July 1, 2004, in the
event the boards pass such resolutions prior to that date;
except that, this section shall take effect upon this act

becom ng a | aw

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2938

The Conmittee Substitute provides for the discretionary
participation of Charlotte County in the ExPressmay.Au;hor|ty
and elimnates the start-up appropriation of $2.5 mllion
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